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Appeal f. ........ •••••.•«!* 

Claim to goods seizeif in a shop made by t\i person in 

pov^sion,— Claim held good.,.,,« * •••.•••• 
Payment of Policy declined as occupier of b^nsebÂmt dovm ^ 

had been gnilty/bf negligence •»,.•• •\s •••••• 
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JiTDOB IN Chambsbs » • «^ As to competency of, to make référencée to Supreme Court 

ae to attachments •••••••• •••••••• 181 

Do« •••••••• Application that an order by— be made a rule of Court. • • • 1S7 

Bo* ••••#••• Beference of an application for validation of attachment to 

the Supreme Court. ••• •••••••• •••••••• 191 

^viyQUKST 99 %••••• Cf Supreme Court,— Amendment of>— Execution of— pend- 

H«««^^M ingappeal •••••• •••.•••• ••#.»••• 11 

JTusn TiTRB •••••••• Whatiaa •«•••••• •••••••• •••«•••• 84 



Known Hbib •••••••• Curator may be legally sent into possession of an estate to 

which there may be an heir, but who is unknown •••••• 198 

' T}o* •••«.••• Whatisa ••••»••• ••• •••••••• 195 
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Lbasb 
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^Do. 
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Lboaot •••••••• 

Ijibbl & Dbfaicatiok •• 



LlOITATION 

Do. 



f ^ . 



Purchased at the Bar^ butof which possession} was not taken 

Claim of •••••..• \ •••••••.. 

Withdrawn from portion leased by Crown,— Appeal to Pri- 
vy Council from judgment of Court whicn dismissed 
action for indemnity •••••••• ^ '••••••.• 

Action for recovery of, — Prescription does not run in 

absence of transcription •••••••• ••» 

Action for possession of,— Prescription.— Writ of habere 
facias posseistanem •••...•• * •••••••• 

Interest claimed on value of land taken under Ordinance 

10ofl881 .^.\.... 

Claimed upon 10 years prescription with a bona fide title. • 
Leased by Government. «—Writ of injunction to forbid fil- 
ing of Timber on,«»Wood sold to third parties • 

Claim by heirs of one who purchased at the Bar,-~Prescrip« 

tion of 10 and 80 years urged by party in possession . « • « 

Sold under a private writing •••••••• ••••••#• 

Conviction of District Magistrate, Black Biver, quashed as 
there was no evidence of abstraction of articles alleged to 
have been stolen . • •...•••• ..•••••• 

Of premises claimed upon a letter f^om owner •••••••• 

Action for possession of premises upon verbal •••••••• 

Oral evidence admitted to prove a •••••••• 

Action for recovery of rent under a verbal.— What is a com- 
mercial lease •••• •••••••• ••!••••• 

See '' succession *\ 

Action in damages against an Editor for,— Good faith and 
notoriety» no defence. — Defendant allowed to plead that 
the publication made was true and for the public benefit 

Appeal from attribution of sale price by Master, as a minor 
was summoned as being of age •..«•• •••••••• 

Damages claimed by purchaser in a licitation as it had to be 
begun anew, a minor fnterested therein having been sum- 
moned as being of' age 
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Case relative to Indian |aw prepared for submission to 
Chief Justice of 9 ^^ •••••••• •••••#•• 
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MAKP4T0KY 

JIUbitimb Law 
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Marriaob 
Do. 
Do. 

Masonic 

Masteb 

Do. 

Mbubles 

MiNOBS 

Do. 
Musulman 



^» • • • • • 



To District Judge Sejehelles to receive an appeaL-^Case 
not an appealable one '■'••••« •••••••• 

Does not require a special power to appeal •••••••• 

Olaim of wages made by a British subject employed on 
board a foreign vessel^— 'No notice to Consul requiiad^*-* 
Supreme Court competent although it may be properly 
a District Oourt case •••••••• ••••«••• 

Breach of promise of,— Oral eyidenee •• •••••••% 

Action in damages fc r breach of promise of •••••••• 

Application that rule nUi granted an action for divoroe be 
dissolved, as parties had become reconciled •••••••• 

Lodge " La Paix*%— Imprisonment declined for non payment 
of damagesdue on account of.,«««.». •••••••• 

Supreme Oourt,— Bankrupt heard by^without being sworn 
or affirmed,*— Upon appeal judgment maintained •••••• 

Supreme Oourt,*— Appeal from attribution of sale price^ as 
a minor was therein summoned as being of agOg ••«•••• 

'' £n fait de meubles, possession vaut titre " ••#••••• 

Bound bj declaration of their deceased mother as to sale of 
property ••••••^» '••••••• «••••••• 

In a licitation summoned as being of age*«— Damages claim- 
by purchaser who was compelled to recommence the 
Licitation» ••.«••• ••«••«•• •••••••• 

Conviction of Stipendiary Ma^strate quashed, as he omit- 
ted to state whether a witness heard was solemnly 
affirmed as Musulman or Hindoo» ••« #••#••§• 



Oath 



Do. 

Offence 

Oral 
Do. 
Do. 

Order 



••« ••••• 



o 

Judgment of Stipendiary Magistrate quashed as he omitted 

to state whether a witness heard was solemnly affirmed 

as a Musulman or Hindoo •.•••*«• c««**«»* 

Commission to examine certain persons on ••<••••• 

Not charged,— Judgment of District Magistrate quashed as 

it proceeded upon an •••••••• •••••••• 

Testimony to establi«h items iA agent's accounts , «, 

Evidence admitted to prove a lease before District Oourt . . 

Evidence admitted to prove a breach of promise of marriage 

By Jud^c in Chambers,— Application that it be made« 

rule of Court •••• ••••«••• ••»••'••• 
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Mbolsct OF DUTY ,,»»»* Non payment of salary of manager of Estate on account 

* * of,— Appeal •••••••• ■••••••• ^ 

NuiSANCB • Definition of author of •••••»•• •• • ^^ 
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foLICB 
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Policy 
Power 

Pbesckiption 
Do. 
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Answers— Defendant called upoui as to debts alleged to be 
due by him* •••• ••••••«• ••• 

Charge of embezzlement against a serjeant of Police, dismis- 
se J <<)y Mo^strate— Certiorari-^Rule discharged •••••• 

Of Insurance, — See '• Insurance ". 

Of Attorney.-^^pecial power is not necessaQr to enable* a 
Mandatory to appeal ••«•••• r^ « ••••••§• 

ISiefi not run during appeal •##••••! • •••••••4 

1) oes rot *Tun in ab^ne^ of transcription» . •••••« #v 
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pBSfiCBlPTlON • • ; riTi .^TJTSUyearô,— Land claimed by 



Do. 
Do. 
Do. 

Fbdcbdtjeb 
Do. 



Promisb 



Private 



Do. 



Sa VET 

Sent 

Bjss 



BlVEB 

£oAi> 



HrLE 
SuiiB 
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Of 10 years with a bond fide title-r-Land claimed by « •«.«^i 
Of ten years with bond /ide title, — Claim of land upon • • .^ 
Of 10 & 80 years urged in a claim of landed property pur- 
chased at the Bar ^ ••« •••••••• 

Commission to examine certain persons on oath •••••«•• 

In Stipendiary Courts —Delay to be obseryed in filing ap- 
peals against judgments of Stipendiary Magistrates in 
Registry Supreme Court •••••.•• •••••••• 

Of marriage,— Oral evidence admitted to prove breach of •• 
Minors are bound by declaration of their deceased mother 

as to sale of ...r.... •••••••• 

Writing — Sale of landed property under a ••••.••• 

Council^-^ Appeal to^ — On dismissal of action for indemnity 

for land leased and witiHhawn by Crown • •• 

Council, — For purposes of appeal tOj— 10,000 Rupees are 
not £ 1,000 



• ■ • • 



R 

Appeal from judgment of Forest Lands Purchase Commission 

Under a verbal lease — Action for recovery of #••«•••• 

Judicata In a case in which a House was sold by a wife 
without husband's intervention, and again soldl^y the pur- 
chaser, District Magistrate held that the second purchaser 
had the right to remove the House, the first purchaser was 
then sued and cast in damages. Held on appeal that there 
was Res judicata, • « • • 

Construction of a dyke in a '«-Certiorari 

Decision of District Magistrate Pamplemousses appeaJed 
from — Judgment sustained as amount at issue was only^ 
R8200 

Of Court — Application that an order by a Judge in Cham- 
bers be made a«« .••.•••• •••••••• 

Nisi granted in divorce-— Application that it be dissolved 
on reconciliation of parties •••••••• ••••«••• 
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«••••#•• For purposes of Appeal to Privy Council 10,000 Rupees 

are not £1000 •• .., ........ 

Representation & Com- 
munication • ••••••• Of Trade Books under the Civil Code < • ........ 
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Salary 
Do. 



Do. 
le 

Do. 



Do. 
Seamak 

Secretion 
Seizure 

^0. ^ 



9 . .. .$ ^. 
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Of manager of Estate, — Claim of »••••• ••• 

Of manager of Hemp Company, — Power of Directors to re- 
duce • ••• •••••••• 

Of Overseer,— Claim of an account of change work ••«••• 

Of land cancelled as fictitious and made in order to defeat 

vendor's privilege. • ^ •••••••• ••••«••• 

Of property, — Minors boucd by declaration of deceased 
mother as to. • •••• ^ w t^»^««t* •••••••• 

Of landed property under a private Writing ••••«•#• 

Claim of wages on board a foreign vessel by a British « • • • 

^Of property by a debtor, — ^What is a fraudulent • 

Of furniture, — Appeal against deJisAn of Senior District 
' Magistrate dismissing interpleader summons •••••••• 

Of gi ods in a shop^ — Aceion in damages for wrongful . , « « 
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Sbzzubb 7r« • f « 7« Of goods in a ahop^— Interpleader claim by penon in pas- 

session held good» • • •t;«*»« •••••••• 88 

SsfiVANT «####!•• Action in damages by a— for illegal arrest and detention ; 

upon charge of desertion ••••••»« «••••••« 7Q 

Sbychbllss •••••ft^ Appeal from decision of District Judge of,— - Possessory , 

action,— Title based upon bona fide possession for more 

than 10 years,— What is a "juste titre ** ••••#••• 84 

Do. %9T»9*99 Appeal from decision of District Judge of — as to respoa- 

sibility of Messageries Maritimes to deliyer goods within 

a certain time ••• • ••• «••••••• 107 

Do. •••••#•• Appeal from decision of District Judge,^-Alleged delay in 

delivery of and damage done to goods on board the Mes- 
sageries Maritimes Steamers •••••«.• •••«•••• I€0 
Ship •••••••• Remuneration for supervising the unloading of a wreck« • • • ^4 

Do. • Claim made against a ship by a consignee tor goods damaged 

onboard ,. •••••.• •••••••• 100 

Do, '#••••#•• Wine injured on board, — Damages claimed,— Plaintiff not 

entitled to abandon goods unless totally destroyed « • . • •• 135 
Shop 7* • • • •• • Seizure of goods in a,«— Interpleader claim made by person 

c in possession: ••••• •••••«•• »••••••• 88 

STST2D0BE i^/« • • • • • Claim made by a— for remuneration for supervising the 

unloading of a wrecked vessel •••«•• •••••••• 24 

ETIPENDUKY IMI^oisrrBÂTE Appeal,— Salary of manager •,. ^ ••,••••• 6 

Dq^ »•♦•#••• Judgment of — quashed on appeal as he omitted to state 

* whether a witness had been solemnly affimed as a Mu- 

* sulman or Hindoo •••••••• •••••••• 65 

Do. • t^ •••••• Delay for filing of appeal in Registry Supreme Court 

* against decision (^ •••••••• •«•••••• lOS 

Do, ••0«tf»« Pamplemousses, — Appeal from decision of— as to salary of 

' . manager of Hemp Company,— Power of Directors to 

e Do. * 7. • • • • • • Appeal,— Salary of Overseer,— Change of work of overseer 

with his consent. ... •••••••• ..•••• 17T 

Do. ;••••••• "Writ of mandamus declined to compel Magistrate to receive 

an appeal against a judgment dismissing a claim. •••#••• 187 

Succession •••••€•• Claim of— on score of parentage ^ t* j * * * L* * ^ 

Do. •••••••• Indian law as to, — Property of a person born in India^ but 

dying here how to be disposed of ... . ^ ••••«••• ^ 97 

Do. •••••••• The same legacy repeated in two successive Wills,— First 

Will held to be void ..« 180 

SuPBEMS Cox7BT« ••••••« Amendment of judgment of •••••••• •t«....« II 

Do. Competent to hear a case which may be a proper one for « 

District Court. ••• .•.*•••• ••.••••• 80 

Do. •••••••• Review of decision of Judge in Chambers directing deposit 

and inspection of trade books,— Representation of books 

under Civil Code. . 182 

Do. •##«•#•• Reference by Judge in Chambers to Supreme Court upon 

validation of an attachment ••••••t« ••••»••• 191 



TiMBBB V««««ti» F^êd on ^aitd leased by Government and sold to third 

parties,— Thjjrd parties are not bound by writ of injuncûon, 
to forbid felling af timber on land ... • • ••• 167 

TiTLB 7rr««tt • *oja fide,— Claim of land by prescriptipmof 10 yeers with • 

a bona fide •••■•• •••••%•• • ^^•••••••« 04 

Tkadb Books •«••»••• Representation and communication of»-undgf Civil Co4^ • 182 
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Anion in danyiges for alleged imitation of, ^ Communica- 
tion of commercial documents by defendant to support 
plaintiff's case. ••• #••••••• •••••••• 

In abscDce of-^prescription does not run ••••••»• 
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V ACAiSTT Estates «••••# Curator may be sent into possession of an Estate reputed 

to be vacant^ but of which an unknown heir exists. • • • •• 

• • •••••« Privilege.— Fictitious sale of land to prejttdice«»annulled. • 

••••••« • • • Lease— Action for possession of premises upon • 

!••••••• Lease— Action for recovery of rent under a , 

• ••••0*« What is a Commercial lease •••••••• •••••••• 

• ••••••• Remuneration for supervising the unloading of a wrecked . 

, « Claim of wages by a British seaman on board a Foreign • • 

• ••••••• Damages done to goods on board of a — Claim mad^ by con* 

signée of goods against master of a 
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Writ of habbre facias 

POSSESSIONEM •••• 

Do, OF Injunction • « 
Do, OF Mandauttb • ••• 
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On board a foreign vessel claim by a British seaman» • • • «^ 

See '* SuccessioQ." », 

Claim for injury done to wine on board ship,— Plaintiff not 

entitled to abandon goods unless totally destroyed, •«••• 

Conviction of Stipendiary Magistrate quashed as it was not 

stated whether a witness heard was solemnly affirmed as 

a Musulman or Hindoo •••••••• « «Ja***** 

Action for possession of land,'— Damagesi^Prescription. .. . 

Felling, of timber under a leaae«— Sale of wood to third 
parties not bound by ...•«••• «^ «,'■•«• 

To compel Stipendiary Magistrate to receive an appeal 
against a decision dismissing a claim of Bs 90,— Wiît 
declined ........ ........ ........ 
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ALPHABETICAL LIST OF CASES 



PLAINTIFFS AND DEFENDANTS 
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Page 

D*A?oine vi. Roopchand •»•••••••••• 17 

Albert v9. Mondon. «i.;....* 84 

Ah-Heet 0». the Qaeen «••t.»«»« 62 

Ah-Mine vs. Jaffar Haroon •••••••••• 6iS 

Atisse and anor vs. Lebon ••••.••••••• 77 

Do. Do. 172 

Adam Hajee Essack vs. Hassam Âyoob« • 175 

B 

Basset vs. Constantin and ors •••••••• 19 

Beavis vs. Bloc .••••••••••••••••••• 80 

Bhungun vs. the Qneen .••.••••••••^« 84 

Berbeyer vs. Renaud and ors «•••••••• • 137 

Bonnin vs. Gentrac ••••••.••••••••• 192 

C 

Cbinien vs. Yagambrun •• ••••• 5 

Colonial Secretary vs. Widow Deyille. • 11 

Cesar 1». Antelme •• C4 

Caillaud fils fràres vs. Ayiragnet jeune • ft? 
Colandaveloo Widow vs. Appatooray & 

ors 98 

Curator of Vacant Estates vs. Mrs. E. 

Idaingard, •••...•. •••••• 106 

C»'' ' -rtit Vacant Estates vs. Widow 

^. ^ynet 19S 

, -nr jpdaveloo Widow vs. Appatooray & 

A 129 

"^otdouah «#. Jardin gc ots...,. 143 

Cassim Mamoojee Lasigree vs. Meerza 

Chuttoo ^....* 164 

Colonic Secretary^©». Bfx— Pilot and , 

> Bigaignon inte!;s^iling parties 167 

Caseneui^e vs. Sattar ••'•••^ ;.•••.•«.• 187 



D 

Demianée & ors vs M ontou«& ors. • • • • . 1 

1)0. Do» 5 

Deville vs. Colonial Secretary ••..•••. 11 
D'A voine vs. Roopchand «••••r««««*« 17 

Dioré (Widow) vs. the Goyerjiment. ... S8 

Dominique (Widow) vs. ^rfepin and 
another .••••••••••••.•»•..••••• 88 

Dioré (Widow^ vs. Government ...... 44 

Duchenne applicant exparte •tf.o«f««.« 48 
De M azerieux vs. the Queen •..•.•5«.« 68 
Dyem f;« Dufiau • • • • .••.••••f...>«« ^85 

Dauguet vs. Moosahib & wife ........ 89 

Deltel vs. Messageries Maritimes Com- 
pany. .••••••...••••»>« •••#•• ISO 

Demianée & ors vs. Moutou & wife .... 125 
Duff & Co. vs. Meem Chuttoo. ....••# 164 
Dookeeram the husband vs. Dookeeram 
thewife .^...,. ••• 174 

E 
Edun iT#. Manuel ###•#••••••••••••• 111 

O 

Gkléaetf. Hodgson •.....%%%•.%. 66 

Gonard (formerly Herchenroder) vs. Ma- 

** zaud Montauzé & Co • • 64 

Gokool vs. Hussin Elhan .•.••••...•• 68 

Gàldemav frères vs C. Andersen •••••• 100 

Gautray & ^ife and anor vs. the Govern- 
ment 113 

Galdemar frères vs. C. Anderson ••...• 181^ 
Govemmeilt A. Bax— Pilot and Bigai- 

gndti intervening parties • • • • • -167 

Gentrac vs. Qentrac •••• ••••••»••«« 172 

Do. Do .., I8f 



fe^ 

J 



n 



H Page 

• 

Hewetaon 0â. Bronet •••••• ««• 7 

Hercheoroder now Ooiuud e«. Masaud 

MonUuxé&Co « 64 

HeweUon «i • Mainritiin Oovenunent • « 91 
. Do. 9#. Régnand •••; «« 177 

J 

Jaffer v#« the Qaeea •••••••••••#•••• 32 

Do. Do. •••••••• 4C 

L 

Lutchmanen «t . William Hewetson • • • • 70 
Lacas Albert vu Government of Mauri- 

tiu8 •••••• 9S 

Lousier v#. Montocchio •••••••••••••• 1S2 

Do. Do. •• 17S 

Hszérieux de rs. the Queen • • » • 66 

Manuel t8 Edun tf ors •••••••• 87 

Messageries Marifimes tê. Oohen Simon 

&Co. 107 

Mayor & Muoicipal Corporation of Port 

Louis r5. FéUz dT ors • • •••••#• 151 

N 
NozKïc VI. GCesmarais & ors, ,,,,...«« 181 

• * O 

Oteerally vs. Stipendiary Magistrate 
Flacq 104 

P 

Procureur General vs. District Magistrate 

Moka & W. Hewetson ., 10 

Portal vs. Boodboo •••••••••••••••••• SI 

Pouffnet i;^. Sujocbiinsing •••••••«• 83 

Purtna & anor vs. Essack •«•.•••••••• 60 
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Pottgnet M. Desraux de Marian j & ors « 
Purtba & Cot 9S. Essack ••«••••••••« 

Procureur Geaeial 9«. District BAagis* 
trate Riviere do Rempart •••• •••••• 

Pftfie & anor 9«. Bamsamy •••••••••• 1 

Q 

Queen vs. tke District Magistrate of 
Grand Port and Lobo«»«.«««««« •••• fl 

B 

Roban v$. Baya •• ••••«•••••• 9 

Ravet v$. the Mauritius Govemneo^ • • IS 
Raynaud v$, Bohan & ors • • • ••..«••• • • « 17 

Do. Do. •••••«• S9 

Begins see (Queen) •••••••••••••••• 

BoUand & PauUy v$ Wedelàs & Co. fcm 118 
Do. Do. \^ 

Do. Do. 18» 

Bouge Terre Hemp Company Limited 
«#• A. Lagreula ••••••••••««•••%•• 170 

S 

Sinapin es. Appou & ors «•V«V^. .«««^ ^ 
Sine tambou es. ^¥ido w Sinatambou & or a 84 
Smith es. the Procureur General & ora« • lie' 
Sénàque fils rs. 4rmand,.«««»»#««««,« Ul 
Sockalingum es. the British Fire 2r- 
sorance Company »•••••••••••••%» ISft 

V 

Vacant Estates^ Curator of vs. Mrs E. 

Maingard. •«,««»••••.• ,,«•••••••• 106 

Vacant Estates, Curator of vs. Widow 

Lioniiet ••••••#•••••••••••• 19' 

Y 

Yagambrun v$. Chiuien. ••••••«««•••• 5 
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SUPREME COVRT 

Claim of land purchased at Bab^ but of 

WHICH possession WAS NOT TAKEN. — Ap- 
* PEAL AGAINST ADJUDICATION — PLEA OF 
PKE8CRIPTI0N.— FrESCRIPTION DOBS NOT 
RUNJDURING APPEAL. 

In 1819 Mr F. Demianée purchased at the 
Bar a portion of land of 156 acres at La 
nouvelle Découverte but of which he did 
not take possession» It remained in posses* 
•iion of one Kittery until Demianie^s death 
in 1840. When the heirs Demianée at' 
tempted to obtain possession of the land, 
the heirs of Ktltery, who also died in the 
interval^ declined to give up the land and 
appealed against the order of adjudication 
of the land to Demiannée in 1819. 

Procedure was taken on the appeal but it toa» 

* 90( followed up to its conclusion, and*the 

plaintifs pow ask that the heirs Kittery be 

• compelled to give up U them possession of 

thifland and that they ^e past in damages. 



■>. m 



The defenUnnts pleaded preemption. 

EM thai the defendants louid^not lead oral 



proof of prescription of thirty years sg as 
to give them a right to the latid. 

Costs reserved. 

By a subsequent judgment this land was 
awarded to the plainJtiffs. 

DEMIANÉE & 0R8.,--Plaiiitiffs 

versus 

MOUTOn & ORS.— Defendants 

Before 
His Honor Sir A.G. Ellis> Kt.-^Chief Judge 

and 

His âonor A. MurB|— Second Puisne Judge 

A. HtTGUBs,-xQf Counsel for Plaintiffs 
T. ^icoLASy-^Attorney for the same 
• W. Newton, — Of Counsel for Defendants 
N." Arnaud, — '\ 
F. SiMoi^BT,-^ yAttomeys for the same 

A. ]^0LAND0| — 3 

fiecord No. 21,411. • 
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• 6th January 1883 

In this action the plaintiffs in their decla- 
ration, which is dated and was served on Ilth 
August 1881 y allege that on 27 th January 
and 10th February 1819, the late Jeai;i 
François Demianée purchased on the resale 
by way of '* FoUe Enchère " before the 
Court of First Instance a portion of land 
situated at " Nouvelle Découverte *' of the 
extent of 156^ acres ; that he remained 
owner of the said estate till his death ; that 
his succession was divided into five shares, 
■ome of his children having predeceased him, 
leaving children who took their parent's 
share ; that on 21st October 1840 the heirs of 
Demianée applied to the late Court of first 
instance to be authorized to sell judicially the 
said land and as a fact, were duly authorized 
so to do ; — that thereupon the heirs Kittery 
(these being the heirs of Saminaden Kittery, 
who was in possession of the land in 1819, 
when a process of licitation was raised against 
him) on the ^^th March 1841 lodged an ap- 
peal against th^ adjudications made in the 
process of licitation in the course of which the 
said land bM. been adjudged to Demianée;^— 
that the appejil was never prosecuted from 
that date and that the proceedings therein 
have therefore lapsed—^tnat the defendant 
Moutouijiviithout any right or title has for 
many years taken possession of the said land, 
^nd derived great profit therefrom to the loss 
of the plaintiff and refuses to quit it. The 
plaintiffs conclude for the judgment of the 
Court : lo. decreeing that the said landed pro- 
perty formed part of the Estate and succession 
of the late J. F. Demianée and belongs now 
to his heirs ; 2o. condemning the defendant 
to quit and leave the said property and deli- 
ver it to the plaintiffs and the other owners 
thereof and 3o. condemning the defendant to 
pay ten thousand rupees of damages, to be 
enforced by caption of the body. 

To this action not only the defendant Moutou 
was calledj but all. the members of the Demia- 
née family who had not joined in the action as 
plaintiffs. These last simply abide by the deci- 
sion of the Court, but the defendant Moutou 
stated pleas in answer to the claim which have 

• necessitated considerable procedure and delay- 
ed the determination of ihe case. «He pleaded 
that the plaintiffs had no right onction against 
him, — no right, title, or capacity to raise tlîe 
action and he also denied and traversed all the 
facts alleged by the plaintifli^ «nd then he 
fiirther pleaded that Jean François *Demia- 
née had never legally purchased the sftid 

« Jkn^^or paid any price thereof or possesged 



r 

and enjo|e^*the came. The next plea is 
nhat the defendant is bond fiie proprietor of 
land diffef^nt from that described in plaintiffs' 
declaration and that he and his authors have 
possessed the same prescriptively for more 
than thirty years and that he and his authors 
for more than thirty years have been and still 
are in full quiet peaceful uninterrupted and 
public possession of the same. 

Thereafter the declaration was amended 
and new description of the subject claimed 
by the plaintiffs was substituted for the other. 
Amended pleas were then lodged by the de- 
fendant in which he so far repeated his pre* 
vious pleas, but further maintained that the 
plaintiffs' action and allegpd rights are barr- 
ed by the prescription of thirty years. 

When the case was first heard by the 
Court the question between the parties 
seems to have been whether subpœnas should 
issue or not and in consequence of the de- 
fendant alleging that the land in his pos- 
session was not that claimed by the plaintifib, 
the Court ordered êuhpœnas to issue, all 
rights and objections of parties being fully re- 
served. 

At the next hearing of the case on 80th May 
last, the counsel for the defendant Moutou ad- 
mitted that the land in possession is the same 
now claimed by plaintiffs, but he maintained 
his other pleas and chiefly that the plaintiffs 
had not proved they were the &eirs of J. F. 
Demianée, and that there was no proof of 
the latter's death, and he further maintained 
that, as the plaintiffs had not applied for and 
obtained the peremption of the appeal taken 
against the judgment of adjudication^ the 
same was still pending. The Court on 2nd 
June last found that there was su£S[cient 
proof of Demianée's death but sustained the 
contention that the appeal lodged against the 
judgment of adjudication was still pending, 
and granted a delay of four weeks in order 
that a demand praying for the peremption of 
the said appeal should be entered, and this 
case was in the meanwhile sisted. On I7th 
June 1Ô8S the process of peremption was 
raised, and decree in tl^at action was pro- 
nounced on the 21st November 1882. 

Procedure in the principal action having 
been resumed at the last hearing there{>f w: 
^ Newton counsel for the defendant Mioutoa 
at first did not adnizt that there was «4iny 
proof that the pfaintifi^ and others in the 
C|iuse besides hinolblf were neirs of Qcmianée, 
but the acts of the Ci^^^^^^Status proving the. 
afiiliation of *tly3 parties having been placed 



• V* 



« * 






1883] 



DECISIONS OP THE COURTS OP MAURITIUS 



before him be then admitted tlteir q^pacity«— 
and giving up all his oth^r plm 'admitted 
that under the circumstances he must esta- 
blish bis plea of prescription. On his tender- 
ing ^tnesB to prove that his client Moutou 
by hinnself and his predecessors had been in 
possession of the ground for more than thirty 
years^ the Ooaiisel for the plaintiffs objected 
to oral evidence being led and argued that 
prescription could not be sustained in this 
case hecause lo. it had suffered interruption 
by several acts of procedure served at the 
request of the heirs Demianée upon the ap- 
pellsTits the heirs Kittery in their appeal 
against the judgment of adjudication in favor 
of Jean François Demianée by which they 
showed their intention to dispute the appeal 
and niaintRin the validity of the adjudication, 
So. £ven if it had not been interrupted the 
possession of the defendants' authors was pre- 
carious^ their right having been adjudged to 
some one else, from which adjudication they 
had appealed to a higher t'Ourt and that thus 
they could never regard themselves as having 
a title of ownership. 

From the statement of facts and of the 
procedure which has been now mentioned 
It will be seen that in 1819, Jean François 
Demianée became the purchaser of the pro- 
perty in question, and held a title thereto by 
way of adjudication. Nothing s* ems to have 
been done by him during his life time to 
make this decree of adjudication operative, 
and to obtain possession of the land to which 
he had thus acquired a title but immediately 

• after bis death his heirs moved in the matter, 
and attempted to sell the estate judic iaily. 
This rj)U8e(J the op| osition of the heirs of Sa« 
minaden Kittery who hitd been in possession 
wben it whs 8old in lhi9. An appeal was 
taken by them against the judgment of adju- 
dication pronounced twenty one years before 
and it i^ now clear that their whole object in 
taking that appeal was to stop the sale of the 
property by the heirs Demianée, in which 

' they 6U( ceeded, and to be allowed to remain 
in possesbion thereof. This appeal was never 
prosecuted toits termination, the principal 
steps oi procedure indeed have disappearedj 
but there is ahundanw evidence of their exi^t» 
ence. An original interlocutory judgment of 
the Court pronounced on I9th April 1841 has 
*bejn produce i, in which it is declared that 
the defendants, the heirs Demianée, are reaHy 

« to'stop procedure iu th§ judicial sale of the 
immdVenbl' proj'erty depending fn»m the suc- 
cession uf Jean François Dernianée until after 
the decistou of the a m)eal «Drought by the, 
hAts KittetjT of ilic^^dgmenis of 27 th Ja- 



nuary and 10th February 1819 ; the hein 
Demianée are then by this jud^ent ordered 
to cease proceeding with the judicial sale of 
the immoveable property until a determina- 
tion has been given upon the appeal dated 
S7th March 1841 of the two judgments in 
question. 

Besides this we have the copy of a summons 
under the hands of an usher of the Court dated 
tSrd August 1841 by the heirs Demianée 
served on the heirs Kittery to compear before 
the Court on the "ind September next and dis- 
cuss the pleas of the appeal. Then on the 21st 
December 1844 we have a similar document 
under the hands of an usher of the Court, at 
the instance of the heirs Kittery against the 
heirs Demianée to compear at a certain date 
and proceed and plead upon the points raised 
in the appeal. Again on ^4th January 1855 
we have an original summons under the 
hand of the late Justice Kimono, taken at 
the instance of the heirs Deuiianee^ ordering 
the attorneys of the nppellantsio attend him 
at Chambers to see various suggestions made 
in the record of the appeal coKseqijent on the 
marriage and death of several of the parties 
thereto. • 

The last apparent step took place on 11th 
March 1865 when the heirs Kittery intimate 
that the appeal is to be heard on Ifhew I'^h of 
April then next and give notice of many^sug- 
gestions which have to be eutered on the • 
record. 



These being the steps of procedure known 
to the Court, it is clear that the heirs Kittery 
contented themselves with making^ a show of 
prosecuting the appeal nnd they do not seem 
ever really to have desired to hring it to a 
conclusion. By entering an appeal a^^ainst 
the adiudication and having made the title of 
the heirs Demianée litigious, the heirs Kittery 
had the lead in the appeal. All that can be 
urged against the heirs Demianée was that 
they had a faoalty of acting in the event of 
the other side not doing S'l. But a faculty is 
not an obligation and the non use of such 
a faculty ought never to infer the forfeiture 
of their right. On the other hand the ap- 
pelladts were aware that their right to 
this pr<9perty was disputed, they were aware 
tha^ Steps had been taken to expropriate 
their ancestors*Saminaden Kittery, that a 
« process of licitation had resulted and that 
an' adjudication of their property had been 
made to Demfait^e, to get the better of 
that they had been forced after many years 
to lodge appeals against the judgment of^ 
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adjudication, and these appeals for the long 
period of forty one years they have allowed to 
remain in suspense, and undecided. Tbey 
now maintain that their possession during 
this peiiod of time will give them a prescrip- 
tive right to the land which was in dispnte 
and the question arises, have they had that 
peaceable, public unequivocal possession with 
the title of owners, which the law requires as 
condition of the thirty years' prescription. 

It seems to the Court that it is impossible 
to hold that the appellants are entitled to 
reckon possession pending the appeal, as 
possession which can originate a prescriptive 
title in their favor. This was not a piece of 
land, the history of which was unknown and 
which the defendant and his predecessors 
have possessed peaceably and publicly and as 
owners thereof during the years necessary to 
prescribe a right. Both Saminaden and his 
heirs knew thai* the title had gone into the 
hands of anotlmr party and during the period 
of more than*forty years they have, by insti- 
tuting an appeal, prevented action being 
taken upon thé title of that party. The au- 
thority of post of the French commentators, 
and certainly^of those whose opinion is of 
of the greatest weight is against the conten- 
tion of the defendant. Troplong, than whom 
no higher authority can be quoted on the 
law of ^Inscription, thus writes on the very 
question which the Court is now considering : 

Troplong, Prescription Vol. 1 Sect. 684: 
*' On sait qu'il y a dans une procédure des 
*' actes prohibitifs et suspensifs, qui para- 
" lisent le droit de celui à qui ils sont 
*' signifiés. Par exemple, un acte d'appel 
'^ empêche l'exécution du jugement de pre- 
'' miàre instance, et si celui qui a triomphé 
*' devant le premier juge n'est pas en posses- 
'' sion de l'immeuble, dont il a été déclaré 
** propriétaire il ne peut posséder tant que le 
^* tribunal supérieur n'a pas prononcé sur 
^' l'appel. Eh bien 1 supposons que dans un 
*^ cas où la prescription ne s'acquiert que par 
'' trente ans l'appel soit resté impoursuivi 
'* pendant ce long terme, l'appelant pourrait- 
'' il opposer à l'intimé que son droit est pres- 
'^ orit, faute de s'être réalisé dans le dé^ai de 
'* trente ans ? Pourrait-il lui dire que la pres- 
*' cription a couru à l'égard des deux*parties 



qu'à l'égard de l'appelant de 

'^ sorte que l'appel étant ^fiacé, il ne reste 
" plus qu'un jugement de |)remière instance 
' '* frappé par la prescription, puisque pei^jlant 
» / trente ans il est resté inerte ? La négative 



'' est inG/)ntjB8tabl^t Car pendant la durée des 
'' trente 'anb, l'appel a été un obstacle insnr- 
'' montable à l'exécution du jugement et 
'' l'intimé n'a eu qu'à se placer sous la pro- 
'* tection de la règle. Contra non valeniem 
" agere nulla currit prœeicripHot suspendu du- 
" rant ce laps de temps, la prescription n'a 
" commencé i courir que dès le moment où 
^' l'extinction de l'appel a permis de procttrei 
*' l'exécution du jugement de première ins^ 
** tance devenu définitif.'* 



The jurisprudence of the Court of '' Cas- 
sation " is to the same effect. 

There are two cases reported in S- Y* 1839 
part I page 815 and part I page 575 both of 
which aie to the same effect and the rubric 
of the former of which we quote : " Pendant 
'< la durée de l'instance d'appel la prescrip- 
" tion des condamnations portées par le juge- 
'' ment attaqué ne court point en faveur de 
** l'appelant et cette suspension de prescrip- 
" tion conserve son effet quoique rinstanoe 
*' soit ensuite déclarée périmée. Dès lors , 
'' l'appelant qui durant l'instance d'appel et 
'^ pendant plus de trente ans est resté en 
" possession de l'objet litigieux ne peut pré- 
'' valoir de cette possession comme fondement 
** de la prescription à son profit." 

It is to be observed that we have here a 
decree of peremption of the appeal and ia 
terms of the 469th article of the Code o£ 
Civil Procedure the peremption of the appeal 
has the effect of giving to the original judg- 
ment the authority of a res judicata. 

The case ot which the rubric ha^ been 
quoted lays down as a deduction from this, 
that the right of the party holding the ori- 
ginal judgment is thereby preserved, from 
which it seams to follow that the judgment 
of adjudication in this case in favor of De- 
mianee is preserved in force, notwithstanding 
the long period of time since it was pro- 
nounced. 

It was strongly argued by the defendant's 
counsel that nothing prevented the respond- 
ents frcmi taking up the<appeal and following 
out its instance themselves and thus to re- 
move the obstacle, whioh stood in their wàV 
of making the judgment of adjudication et- 
fectual. But this argument was ^eaded aiso 
in the case, whioh we have just quoted, and 
was disregarded by the Court of* Cassation,' 
and in principle^we think that the failure to 
4ake advantage of a mere faculty^light not 
to import ^he loss of «tf^ght. *This is the 

••. . • 
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vieipr also of Carre and Chadveaiv in their 
*' lioîs delà Procedure Vol! IV OueSt. 1689 '\ 
'^ Eu effet, nulle déchéance ne pe^t être in- 
'< Toqaëe contre l'intimé que l'appel avait em- 
*< pèclxé jusqu'au moment de la péremption 
'* d'agir pour l'exécution ou Jugement ; à son 
^* égard, l'instance d'appel doit produire l'effet 
'* qu'il en attend, l'interruption de la prescrip- 
*^ tion puisqu'elle a produit contre lui l'effet 
suspensif qui en est la cause et le principe. 
Peu importe que d'après l'art. 401, il ne 
soit plus permis de se prévaloir d'aucun 
" des actes de la procédure périmée. Ce 
'* n'est qu'au désavantage de l'appelant que 
'^ cette règle doit être ici appliquée parce que 
** lui seul est en faute de n'avoir pas donné 
^' suite i son instance.'' 

On the above grounds the Court is of 
opinion that the defendants' contention must 
be disallowed and that he is not entitled to 
lead oral proof of prescription for thirty years 
so as to give him right to the land. We 
appoint the case to be enrolled for further 
procedure, and in the meantime, reserve the 
question of costs. 



BIIPBEME COURT 

DEMIANÉB & ors,-Plaintiff8 



versus 



MOUTOU & ors,— Defendants 

Before 

His Honor Sir A.G. Ellis, Et.<^Chief Judge 



and 



His Honor A. Mi7RE,«-<->Second Puisne Judge 

A. Huoxri»,— >0f Counsel for Plaintiffs 
T. Nicolas,-— Attorney for the âame 

W. NBwroN,«-Of Counsel for Defendants 

N. Arnaud, — \ 

F. SiHONBT,— I Attorneys for the same 

A. BOLANDO, — ) 



* . Record No. jei,411 



i2nâ March 1883 



After reading the •Conclusions of the " Mi- 
^nistère î^blic " we give Judgment for plaia- 
^tiffs in terms of fli^firs| and opcond conclu- 



sions of their declaration. The third conclu* 
sion having been withdrawn. "V^ further find 
the plaintiffs entitled to costs. 



SUPREME COURT 



Claim of succession on score op parent- 
age. — Marriage in India. ~ Evidence 
of affinity. 

The plaintiff^ claimed to share in the succes' 
sion of one Rungasamy, lier deceased grand* 
son. 

The evidence shewed that the deceased was 
the son of the plaintiff* s daughter, who was 
born from plaintiff's marriage in India 
according to Hindoo Bites, and that she 
had always been recognised by deceased as 
his grandmother. *• 

Held that plaintiff is entitled io share in the 

succession. • 

m 

Widow YAGAMBRUN— i»lamtiff 

versus • 
CHINIEN & others— Defendants 



an< 



CHINIEN— Plaintiff 



versus 



YAGAMBRUN & Others— Defendants. 



Before 
His Honor E. J. Leclêzio^— First Puisne 

Judge. 

and 

His Honor L. Cox,— Third Puisne Judge. 



W. Newton,— Of Counsel for Chinien 

H. ^ERTiN. Attorney for the same 

&. ftouiLLl]|D ft H. Oaléa,— Of Counsels 

, for Chinien 

T. Nicolas,— Attorney for the same 

G. GnjBBEf 8t V. Delafatb^— Of Counsels 

. for Widow Tagambrun 
E. LaubbnTi— Attorney for the same « 
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H. Galea, — Of Counsel for Widow R. Moo- 
too & Mo^toosamy Modely 

A. Rolando, -Attorney for the 8ame 

A. Thibauo, — Of Counsel for Mootoosamy 
Yagmbrun 

W. Edwards, — Attorney for the same 

A. Thibaud,— Of Counsel for Father D'Ar- 

ribère & Sinnatambou 
G. Kœnig,— Attorney for D'Arribère 
J. El I B,— Attorney for Sinnatambou 



Record Nos. 21,615 & 21,677. 

1th February 1888. 

In tbe first of these actions, Amoorthan 
styling heiself t'^e widow of Yagarabrun asked 
the Court to decree tb"t a document purport- 
ing to be the tfstaitffent of th*î late llunga- 
samy, who the «plaintiff alleged was her 
grandson was n^t the true will of Rungasa- 
my, but a ft^rge^ry. 

To this action were made defendants the 
several persons appearing as legatees under 
the will chalTenged and also Chinien Modely 
the ui^cle of Kur^gassamy. Chinien in his 
plea, exprès! y denied thac the Plaintiff was 
as she alleged the grand mother of the de 
€u/u8y §nd immediately after, ent^'red the 
second of these actions in which after stating 
that he is the patt^rnal uncle of Rungasamy, 
and as such tiie person entitled to his suc- 
cession, he asks for the same decree as Amoor- 
than had asked in the first action. 

When the case came for trial, it was agreed 
between the parties that the main question 
raised, whether the document challenged was 
or was not the will of Rungassamy should be 
first gone iuto^ the further question whether 
or not the plaintiff Amoorthan is entitled to 
call herself the grand mother of the de oujue 
being reserved for further consideration. The 
Court thereupon procee<ied to try the first at 
issuCi and aftei hearing evidence came to the 
conclusion that the paper purporting to be 
the testament of Rungasamy was not really 
his testament. 

We h^ve now to decide as we *have bbeii 
asked by the parties to do^ the issue con- 
tained in Chinien's plea to the first action 
ft and the plaintiff's replication thereto, as to^ 
whether Amoorthun is or is ftot the grand 
mother of Rungassamy. 



The plaii^tiff'fi case* is that about forty 
ago she wtfs fiaarried to Tagambrun at the 
village of 4ll<^P^kum, in India, according; to 
the Hindoo Rites. 

That they had issue, a son, Mootoosamy 
Modely who is still alive and was heard as a 
witness before us, and a daughter Poonamah 
who became the wife of Mootoo and the mo- 
ther of the de cujus Rungasamy. The de- ' 
fendant Chinien admits that Poonamah the 
mother of the de cujus was the daughter of 
the Tagambrun, of Allapekum, but he asserts 
that the wife of Yagambrun and mother of 
Poonamah was one Pavadoo and not the 
plaintiff. In support of the plaintiff's con- 
tention we have three witnesses who swear 
to her marriage with Yagambrun. The evi- 
dence is confirmed by the fact that she was 
alwa)8 considered and treated by Mootoo as 
his mother in law, and by Rungassamy as his 
grand mother. It is even shewn that at the 
request of the lutter, then still a minor, his 
guardian was authorized by a family council 
to pay to the Plaintiff a monthly alimony 
out of his Estate, in virtue of Article 205 of 
the Civil Code. On the part of the Defend- 
ant we have only two witnesses, Chinien him- 
self and one Mootoosamy alias Moorghen who 
really contradict the plaintiff's witnesses and 
we think that upon their statements it is im- 
possible to rely. Upon the whole evideDCd 
we must find in favour of the plaintiff Amoor- 
than and hold that Rungasamy was her 
grandson, and that she is accordingly entitled 
to a share in his succession. We also give 
the plaintiff her costs against Ohinien. 



8UPBEME COURT 



Appeal fbom judgment of Stipendiary 
Magistrate Moka. — Claim of salary * 
bt manager, payment of which was 
refused on account of neglect of duty. 

This is an appeal from a decision of the 
Stipendiary Magistrate of Moka condemn^ 
ing the appellant to pay 4he respondent one 
month's toages as manager of his Sugar 
Estate. ^ 

From the evidence it appears ihat^ the^res^ 
, pondent was engaged on 1st September 
1882 as manager qf AppeUanfs sugar estbte 
and that his serpices were dispensed with 
sn the 30/A by the appellant on ^e plea 
that respondent had neglfteted hit duty. ** 
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The respondent sued the affpeUatti before the 
Stipendiary Court ofMoha and the latter 
was condemned to pay the resjnmdent^e 
salary for September, but not for October. 

Against thi$ decision the appellant appeals» 

Eeld that no fault was proved as would juS' 
« tify the forfeiture of salary for which the 
respondent had worked, 

JLppeal dismissed with costs. 



W. HEWETSON—Appellant. 



versus 



Ia. BRUNET— Respondent. 



Before 
His Honor Sir A.G. Ellis, Kt.— Chief Judge 

and 
His Honor A. Mure, — Second Puisne Judge 



William Hbwbtsok appearing in person. 
William HswETsoN^-^Attomey for himself. 

T. L. Jenkins,— Counsel for Respondent. 
P. F. 'Lasislle, — Attorney for the same. 



Becord No. 96. 



8th February 1883. 



The case now appealed commenced in the 
Stipendiary Court of Moka with a claim for 
Bs 40O for two months wages during Septem- 
ber and October last, alleged to be due by the 
appellant to the Respondent. 
• 

It is admitted that the former had engaged 
the latter as Manager under himself of the 
Suffar jElstate " La Laiyra " ** Roselyn Cotta- 
ge ^'land '' Ripailles ** faom first Seçtember« 
and that on that date )ie entered ou his daties 
and worked without objectfon, and without 
any fault being foimtl with him till the 
evening of the thirtiem Septeiçbir. 



The Stipendiary Magistrate hSs found the 
respondent entitled to Rupees SOO, his wa^es 
for September, and has refused him wages for 
October. The Respondent has acquiesced in 
this judgment, but the appellant,— defendant 
in the lower Court — has appealed and asks 
the Court to find that no wages are due to the 
Respondent and to dismiss his claim. 

In this position of matters, the question for 
the decision of the Court is whether the res- 
pondent had done anything which requires 
the Court to hold that he has forfeited his right 
to wages for the month of September. For 
it is clear that he was entitled to be paid on 
the evening of the 30th September, and unless 
there was such misconduct as necessitates the 
forfeiture of the wages, the respondent's right 
to them constitutes a liquid claim, which 
ought to have been paid on that evening, or 
at latest on the morning of the first October. 

It appears that in conséquence of three 
Estates having been united into one under 
the appellant, he fitted up f r the l^st season's 
" Coupe " new machinery for the larger Es- 
tate at the Sujrar Mill of " L» Laura ". The 
appellant had told the previous lAanager of 
the Estate, Mamarot, to use two syrup pumps 
at '^ Roselyn Cottage '' for the new machinery 
at '' La Laura ", but this, thaf Manager 
had not attended to, and they were still at 
*' Roselyn Cottage '' when the respondent • 
entered on duty on first September. If there 
were evidence^ that the appellant had renew- 
ed these instructions to the respondent and 
directed him specially to put up the *' Rose- 
lyn Cottage " pumps, there would have been 
ground for holding that there had been dis- 
obedience to orders. But the appellant's evi- 
dence only goes this length, that he gave mi- 
nute directions to the respondent to fit up two 
syrup pumps, the second to be of use if the 
first failed. There is no evidence whatever 
that the respondent received instructions to 
put up the '' Roselyn Cottage " pumps. What 
took place when the syrup pump was selected 
by the respondent confirms the view of the 
evidence. The respondent took the Engineer 
Vemeur and showed him the pump ; Yerneur 
says * he warned him it was not fit for regular 
nscj t(T which the respondent replied, what 
cag I*do ? The other two here in the yard are 
worse. The fact that the others were worse 
Wits then and there verified by Yerneur. 

4 

Further the*ai9pellant himself according to 
the testimony of bis own witnesses, and among 
others of Duvergé, saw the pump while it was^ 
beii^ put up, and there is also evidence tëat * 
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he ordered thut very pamp to be painted in- 
tenially. The conclusion in the mind of the 
respondent must have been that the appellant 
was aware that that particular pump was 
being fitted up. The pump was used for the 
first time on the twenty ninth September, 
that iS| as soon as it was erected and no fault 
is found with the respondent, that it was not 
sooner begun to be used. On the afternoon of 
that day it got out of order and only worked 
for half a day. On the next day the thirtieth 
the mill was stopped for two hours and 
the appellant in the course of his morning 
visit, ascertained that the pump was insuffi- 
cient, and bringing the Engineer Yerneur to 
the spot they found in the Court of the Mill 
the '* Roselyn Cottage " pumps, one of which 
was substituted for t^^e defective pump with 
the result that the mill went on effectually. 
Now i: is sworn by Serret, whose evidence is 
important that he «aw the *' Roselyn Cotta- 
ge " pumps broi\gnt to " La Laura " for the 
first time on thç morning of the thirtieth Sep« 
tember and that they were not there on the 
twenty ninih of that m^nth, and this is con- 
firmtd by a witness who made an inventory 
of all the maChii^pry at ** La Laura '' and did 
not see them there up to the twenty first Sep- 
tember, when tlie inventory was completed. 

The appellant pleaded that the respondent 
was grossly in fault, because (first) be knew 
of the ^ Roselyn Cottage " pumps and should 
have put them up, and not finding them at 
^' La Laura " he ought to have gone to the 
place, and directed them to be removed and 
ut up at the latter, and (secondly) because he 
ad not informed him, the appellant, that the 
pump put up would not work satisfactorily. 
But on the first ground, we hold that the ap- 
pellant has faiUd to prove that the respondent 
liad any knowledge of the " Roselyn Cotta- 
ge " pump, and on the second ground, as the 
pump had only been working for a few hours 
on the twenty ninth and went wrong at five 
o'clock p. H., of that day and the appellant in 
his morning visit to the mill on the thirtieth 
•aw its unfitness, there seems to have been no 
excessive delay and no fault such as would 
justify the forfeiture of the wages for which 
the respondent had worked, * 

• • 

The Appellant also laid great stress on 4h8 
fact, that there was an apparentAiefioiency in 
the money chest, which was under the care of 

, the respondent. But on this point it is enough* 
to say that the proof of such ^fi«iency is not 
80 clear and satisfactory, as to enaBle the 
Court to proceed thereon as a sufficient defefi- 

• ^ to^the present action. The evidence of t^e 



E 



acoountantfand sub^Accountant, who kept the 
books of the Estate^ such as it is, is not so 
certain andT distinct as to prove the deficiency 
on the part of the respondent, and that mat* 
ter, if still if be followed out, remains for 
investigation. On this point we concur ^mtli 
the Stipendiary Magistrate. 

On the question of costs though the respon- 
dent claimed two months' wages, and has only 
got one, yet the defence required the whole 
evidence and procedure, which has been had 
on the whole matter we dismiss this appeal 
with costs. 



SUPREME COURT 



Application to set aside affirmative dé- 
claration OF GARNISHEE. — INTEREST.-^ 

Costs. 
The plaintijSTs action contained three points : 

lo. Ihat the defendants declaration as gar^ 
nishee of monies due to one Pragassa, thai 
he was entitled to set of of Rs 200, be set 
aside. 

Declined as this sum was mentioned in the 
judgment of valtditt/ which was assented to 
by plaintif. 

The second point was a claim of interest on a 
sum for which judgment was given against 
the defendant in March 1882. 

As neither the judgment nor the registrar's 
notes in the ease contained any mention of ^ 
interest^ the application was also declined * 
by the Court. 

The third point raised is as to the costs to be 
paid by the defendant in the judgment 
already referred to, the Refendant was con* 
demnea to pay \ of the plaintiffs costs, 
the question that arose was whether this « 
meant | of the whole costs incurred by the 
plaintiff. 

Bold that this was theantention of the Cosirt» 
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ROHAN— Plaîntîf 



versus 



BAYA.— Defendant 



Before 
if is Honor Sir A.6. Ellis Kt.— Chief Judge 



and 



HÎ8 Honor E. Leclézio — First Puisne Judge 



A. BorcHERAT. — Counsel for Plaintiff 
G. BoxJLOUX. — Attorney for the same 

W. Nbwton & L. A. HtJGTJEs. — Counsel for 

Defendant 
F. ViCTOB & A. Leblanc. — Attorney for the 

same 



Record No. 21,670. 



Judgment of his honor Justice Leclbzio 



8th February 1883. 

In this case the Plaintiff has entered an 
action 141 order to obtain fiom the Court a 
decree setting aside an afiimative declaration 
made by Mr Baya as garnishee and now the 
defendant in this case, because it was erro- 
neous and incomplete. The defendant first 
stated that he was entitled to set off a certain 
sum viz : lis. 200 against the claim of the 
plaintiff against Mr Pragassa his debtor ; the 
* defendant now restricts his right to compen- 
sation to that sum which was mentioned in 
the judgment of validity of the attachment 
lodged in his hands by Mr Rohan the plain- 
tiff, against monies Aie by the defendant to 
M^l^agassa. There can be no doubt that 
that sum was inserted in the judgment of 
Validity by the common consent of Mr Rohan 
and of Mr Pragassa, when they appeared 
•before^the Judge in Chaiftbers, as one which 
Pragassa would receive personally from Baya, 
and that ^therefore MI* Baj^a is entitled to 
deduct that Sugn from theisum which has been * 






attached in his hands by plaintiff as creditor 
of Mr Pragassa. . 

The second point which was argued before 
the Court was one concerning the interest 
which was inserted in the writ of execution 
afler the judgment of March of last year in 
which the defendant was condemned to pay 
a certain sum, but with no mention of inter* 
est. We have looked in the record of this 
case and in the notes taken by the Registrar 
to see whether any mention was made with 
regard to this matter, and it does not appear 
that at the time when the judgment was gî ven 
any mention was made to the effect of obtain- 
ing a mention of interest in the judgment. 
Therefore we think that as no mention of in- 
terest was made in the written judgment, and 
as no motion was made by the plaintiff at 
the time when the judgment was read in 
Court, that the party who obtained the judg- 
ment was not entitled to ajsk that interest 
from the date of the demand* up to the date 
of the judgment should be Tnserted in the 
writ of execution. The interest so inserted 
amounts to a sum of Rs. 61«]^. and that 
should be exclurled from the amotinc which 
the plaintiff takes as being the principal sum. 

There is another question, wliich is as to 
the costs to which Mr Baya was condemned 
by that same judgment of March ^882. The 
judgment says that Mr Baya will pay to the 
plaintiff in this case one third of his cCsfs; 
meaning thereby one third of the plaintifls 
costs. The question which is now bef(jre the 
Court is whether Mr Baya was condemned 
to pay one third of the whole costs incurred 
by the plaintiff in the case or whether he 
was condemned to pay one third of the costs 
made especially agninst him. We have looked 
into th^' judgment in order to be able to in- 
terpret its meaning. I may say I was one 
of the judges who gave that judgment, 
together with my brother Mr Justice .Mure, 
and I have no doubt from the whole tenor of 
the judgment that our intention was when 
we Condemned Mr Baya to pay one third of 
the plaintiff's costs, thnt he should pay one 
third of the whole costs. In this case, there 
were at first four defendants, but at the 
very ihreshhold of the case, one of those 
four defendants disappeared, and that is one 
of the^reasons why we condemned Mr Baya 
to f\j one thirc^of the whole costs incurred 
by the plaintiff. 

• 

Having dispof e^ «f the three points argaed 
before lhe« Court in this case, we have only 
to deiil with the total amount to which the 
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plaintiff is entitled now. The plaintiff's coun- 
sel in this case has himself reduced the amount 
to the sum of Hs. 783.44 c, less that sum of 
Bs. 200, which he acknowleged in Court was 
to be deducted from that sum, that would 
have made the whole amount Bs. 583.44 c, 
but the Court being of opinicm that the in- 
terest also, which was calculated upon the 
Capital mentioned in the judgment of March 
188^1 should be deducted from the amount 
mentioned in the writ of execution issued by 
the Begistrar^-- the total amount will then 
be reduced to Bs. ôi^^.Sl, for which amount 
judgment is now given in favor of the plaintiff, 
together with interest from the date of the 
service of the declaration upon the defendant. 
We think that as Mr Baya has been partly 
successful in this case^ he should pay only 
half of the plaintiff's costs. 



Judgment of His Honor A. G. Ellis 



%ih February 1883 

I entirely concur in the judgment which 
has just been delivered. 



SUPREME COURT 



CxRTioRARi. — Construction of a dike in 
A BiYER. — Magistrate held that there 

HAD BEEN NO ONSTRUCTION BUT MERE 

REPAIR. — Decision upheld. — Articlb 23 
OF Ordinance S5 of 1863. 

The defendant was prosecuted before the Dis- 
trict Magistrate of Moka for having caused 
a dike to be constructed in the Moka River. 
The evidence before the Magistrate shewed 
that the dike toas an old one that the de^ 
fendant had merely repaired. 

The Magistrate dismissed the charge* , 

Held that the repair of a dike already exist' 
inq may not constitute an it^f action 8f <he 
law, which forbids the placing or making 
new constructions in a river, within the mean» 
ing of Article 23 of Ordinance 85 of 18&8. 



HuU discharged. 



•>• 



PBOÇU^ËU^ GENERAL— Plaintiff 



versus 



DISTRICT MAGISTRATE OP MOKAi 
William HEWETSOlï^— Defendanu 



Before 
His Honor A. Mure. — Second Puisne Jadge 



and 



The Honorable L. Cox ^ Sbd Puisne Jtiigt 



J. M. Gibson, Substitute Procureur Geii^ 

ral, — Of Counsel for Appellant 
J. Guibert, — Attorney for the same* 

William IIewetson appeared in person. 
William Hbw£T6on— Attoroej fur himself. 



Record No. 21,819. 



8/A February 1883. 









1 



This is a rule calling upon the Dû^trict 
Magistrate of \f oka and William Heiretson 
to shew cause why a judgment given by ibe . 
former on the fourth day of December last,! 
which has been brought before us by writ oil 
certiorari should not be set aside. Sythitl 
judgment the Magistrate dismissed the in* I 
formation charging the defendant, William I 
Hewetson, with having caused a dike to be 
placed in the course of a stream leading into 
the Moka river, without having obtained the 
authority of the Executive Council so to do* 

The charge was brought under Article tl 
of Ordinanoa No. 35 of 1865, which prondef 
that '' All persons are forbidden unless with 
'' authority of the Executive Council, to etdif 
'' or change the levtil of any stream being 
^' public property or to make or place in Ù9 
** course thereof anv dikcj dam or constnio- 
** tion of any kind. * 

• 

The evidence before the Magistrate ihewei 
that the dike was an eld one, which eztsted 
before Ordinance N(r. Sb of 186S, and ''that 
the defendant h^ recently caused it to b^ 
repaired, wittouf ha^iig applied«fbr, or ob- 
tamed any authority. Jl'he Ma^strate aft^ 
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_ the evidence and eifaminftig^he dike 
a qtiestion, gave the following judgment : 

'^ I find the accused not guilty and dismiss 
• tlio charge." — For the Crown it was con- 
:ended Ic That the mere fact of repairing 
tlie dam amounted in law to " making or 
'' placing a dike in the course of the stream/' 
We cannot entertain this proposition, just as 
we cannot entertain the counter proposition 
pnt {oTward by the defendant before us^ that 
-tlie owner of an existing dike can repair it in 

any ^^ay he likes, without ever committing a 

breach of Article £8. 

For 'we can conceive that in one case re- 
pairing u dam, may be simply consoh'dating 
and keeping up the existing construction^ and 
that in another» in donsequence of the mag- 
nitude and character of the work it may 
amount to ** pltcing or making " a new cons- 
truction within the meaning of article S23. 

The solution of the question whether in 
' any case repairs come within the article at 
all, must dt-pend upon the special ciroums- 
iances of that case : in other words the ques- 
tion is one of f tct and not of law. 

It was npxt argued by the Substitute Pro** 
cnreur General that at all events in this case 
the evidence before the Magistrate showed 
that theie had been such an alteration of the 
original dike 8S to make the construction a 
new one, and therefore that the case was 

• within the article. But fve cannot interfere 
with the Magistrate's finding upon the facts 
of the case : He has heard the evirlence, ex- 
aminée! tho dike himstif and acquitted the 
defendant. 

Even if we were satisfied that his decision 
on the evidence is erroneous (and we are not 
nrepared to say that it was) we could not 
interfere, because there would be no want or 

• excess of jurisdiction or other error in law. 

This rule must be discharged» 



SUPREME COURT 

AkXHpifBIÏT OF JUDGMENT OF SXTPRBMB 

Court. — Appeal ^to Privy Council 
wken allowable.— exeoution of judg- 
1cbmt pending appeal.-— cosis. 

•• • • 

it tf a cfosi action^ In the fini eoiê ih9 
l^ainiiff requeued ^Vim amfMmetU of a 



judgment of the Supreme Couft dated the 
nth November 1882, restoring to the phnnr 
ti^ (he possession of a portion of land in 
the district of Part Louis held by the de^ 
fendant. 

The amendment prayed for was to the effect 
that the defendant be ordered to remove 
within a time to be fixed^ a hut existing on 
the said land f and in default that the plain» 
txfi be authorised to have it pulled down» 

Held that an amendment of the Judgment 
was compétent, and ordered as an addition 
to judgment that the hut be removed within 
15 days, failing which the plaintiff shall 
have the right to pull it down. * 

The cross action entered by the defendants 
(Devilie) moved to be allowed to appeal to 
the Priry Council from a •judgment of this 
Court dismissing her claim tcf indemnity 
for land withdrawn from the portion leased 
by Government, and which tAi Crown has 
disposed of. 

The indemnity claimed had nol been decided 
by the Court , but as it exceed the appeal» 
able amount, the Court sanctioned the ap* 
peal to the Pricy Council on the usual 
security being furnished. • . 

An application by the Government, for the^ 
execution of the judgment giving possession 
to the Government of the land forming 
tlie subject of this action was grantea» 
Costs divided. 

COLONIAL SECRETARY.— Plaintiff 

versus 
WIDOW DEYILLE & another— Defendants 

and 
WIDOW DEVILLE.— Plaintiff 

versus 
COEONIAL SECRETARY. — Défendant 

^ • • ^ Before 

Bks Honor A. MuBB.^Second puisne Jadg» 



• • 



and 



His Honor L. Cos— Third Paisne Jndge 






• • 
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J. M. O1BSON5 Substitute Procarear General» 

— Counsel for Colonial Secretary 
V. DucRAY,— Attorney for the same 

T. L. Jenkins. — Counsel for Widow Deville 
J. MsRCiER,— Attorney for the same. 



Records Nos. S1,SS3 & 21,388 

lith February 1883. 

In the first of these actions, that at the 
instance of the Colonial Government, judg- 
ment was pronounced on the merits of the 
case towards the end of the last session, and 
that judgment thus concluded : ** Upon the 
" whole case we give judgment for the plain- 
*^ tiff, but without damages." 

The declaration in this case craved the 
Court inter alia to decree that the said plain- 
tiff in his '' aforesaid capacity shall resume 
" possession of the said portion of land, and 
*' that the'hut^built on the said land shall be 
'• removed within a time to be fixed by the 
^ Court, failfng which the said plaintiff shall 
'' have the right to cause the same to be 
*' pulled dipwn." In this position of matters 
as no time is fixed by the judgment for re- 
moving the hut built on the land, a motion 
is made by the plaintiff, that an addition 
should be made to the judgment to the effect 
that the hut built thereon be removed by 
widow Deville within fifteen dnys. This mo- 
tion was objected to as unnecessary and in- 
competent, and was maintained by the Sub- 
stitute Procureur General on the ground of 
expediency and ob ma/orem cautelam. The 
attention of the Court does not seem to have 
been directed to the rather indefinitive terms 
of the declaration above quoted, and there 
can be no doubt that a certain ambiguity 
between the terms of the judgment and the 
conclusion of the declaration would result, if 
execution followed on the judgment in its 
present form, the defendants might say that 
they were entitled to a delay to be fixed by 
the Court between the intimation of the in- 
tention to execute the judgment »nd the 
operation of pulling down the house. Ib such 
a case as this, in which partiel are contending 
for the utmost point of jtlkiir r^ht» it seems 
expedient that the amendment sought should * 
be made. On the (][ue9tioft^f«its competency 
the Court has no doubt. Amendments of 
judgments have been ci^iared to be oompe- 
' tent in the previous ^iractioe of this Court, 
and as in truth a mere clerical error has 



occurred when the judgment was pronouns 
and as that judgment has not been sig 
and extracted by the registrar, we think i 
the motion is still in time. Avchbold in 
book of practice says that : " The judgn 
'^ is amendable at common law in sabs ta 
'* or in form at any time during the .tert 
^' which it is signed, and after that time c 
" after error brought and in nullo est ei 
turn pleaded." 



It 



We accordingly direct as an addition 
the judgment previously pronounced the 
dition of the following words : *' We fur 
'' decree that the aforesaid plaintiff in 
'' aforesaid capacity do resume posses^ioi 
'^ the said portion of land and that the 
'' built on the said land «hall be remove< 
" the said defendants within fifteen d 
''failing which the said plaintiff shall 1 
'' the right to cause the same to be pi 
" down." 

The second motion was made at the 
stance of widow Deville and Laurent Lem 
the defendants in the principal action, an 
the former the plaintiff in the cross actio] 

* 

In that cross action it is alleged that 
Colonial Government in X^^'Z alienated 1 
sum of £ 500 a portion of the land measu 
about 13614 square yards, in whic 
cemetry has bpen made, she further all 
another alienation in 18(>4 for another su 
£ 1064.16s. of a piece of the land of I 
square yards to the Continentnl Gas 
Water Company ; many other alienationi 
alleged in the said cross action, a fid 
maintaining that her right of damage coi 
in the interest of the sums obtained by 
Government for these alienations from 
year 1864, and she makes out as due h 
Rs, 22691.44 c. 

This action has been dismissed bj 
Court in respect of their judgmeut in 
other action. The Court is quite aware 
approves of the law which has been prei 
ly laid down, that it would admit or reje< 
application to appeal to the Privy Co 
according as the real matter at issue 
above or below the appealable amouat 
Court at the same time inclining in any 
of .r^902iahle doubt to allow the appeftl. , 
clear ^rc; that the glaintiff claims, morc^ 
£ 1000 as damages susti^ined by the coi 
^of the Colonial government. As \j^ que 
*i&f tihje real aniouQt df^dnmagpa was nq 
tered iato by^ the»Court, but the Court 
missed the actipn, ft is* impossible to 
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tliere being no estimation of The damages»* 
that tlie real value of the action of tbe plaintiff 
is less than £ 1000, and therefore unappeal 
able. Tt is true that the Colonial Govern- 
ment allege that only a small portion of the 
above alienated lands ivS part of the jouissance 
conceded to Alexander, but this is just one of 
tbe points on which parties are at issue, and 
*as tbe Court has dismissed the plaintiff's 
case, vrpy in a question of appeal, must give 
^weight to the allegations of the appellant. 
inTe therefore allow the appeal on the action 
in damages, subject to the usual condition 
relative to finding security to the amount of 
£ 300. 



.■'^". 






)n.i 
act. 

Itk 
dite* 
met» 

1er i 
heiï. 
Ju{! 
Gai 
uati« 
, ati 
igecî 

3 froi 
due! 



In regard to the other action, by which the 
Colonial Government sought to put an end 
in laWy as an end in fact had been brought 
long before, to the rather pecolinr right of 
*' jouissance ", it is probably certain that the 
yalue of that right to a lady who is so old 
that her examination had to be taken de 

bene esse by commission is not equal to the 

sum of £ 1000/ 

Bat in the first place, on the niotion of the 
Government the two actions were consoli- 
dated on the îii4th of October 188:.*, they there- 
fore were heard together, the evidence bear- 
ing on both cases was the same, and they were 
disposed of by one and the same judgment ; 
in tbe next place the pleas of the Govern- 
ment in answer to the action of damages are 
a repetition of the legal rights maintained in 
the Govemirent's own actiun ; these facts 
being so, we do not see how consideration of 
the ease at the instance of the Government 
can be excluded when the merits of the action 
of damages are being considered, and we 
boll it inexpedient to refuse the motion for 
appeal in this case also. 
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* Another motion was made for execution 
pending appeal in the event of the Court 
sustaining the right of appeal, as tbe view of 
the Court was that many years ago widow 
Deville ceased to make use of the very liir it- 
ed right of pasture, which she had in virtue 
of Alexander's corfbession transferred to her, 
^and as Eiememe's position of guardian of her 
rights was a mere point of fiction and a pre- 
teuce put forward to give a colour to the case 
of the parties maintained in Court, and that 
in truth he was a fiiere squatter who had 
euaeavoured to obtain* on his own behalf a 
substantive right ftom tl^ Government, but 
^without *si)ccess ; webthink the circunstanees 
such as justify our*gragting execution pend- 
ing appeal. • • ^ • 



We therefore grant the motion of the 
Colonial Government to that effect. 

As motions on both sides have been made 
which have been opposed by the other party 
unsuccessfully, we are of opinion that an 
order for costs due to or by either of the 
parties should not be pronounced. 



»UPREVIE COURT* 



Appeal from judgment of Forest Lands 
Purchase Commission. — ('laim of an- 
nual PERCENTAGE UPON PURCHASE PRICB 
FROM DATE OF VALUATION BT COMMISSION 
TO DATE OF DEPOSIT OF. PURCHASE PRICE. 

This is an appeal from a taluation of the 
Forest Latids Purchase Commission fixing 
the value of land at Curepipe belonging to 
Mr Ravet at Rs 79,00 i. 

• 

I%e appellant Ravet contenck thfiit this sum 
represents the value of the htnd as it stood at 
the date it u:as valued^ and if the Oovertiment 
decides to acquire it, he is entitle^ to this sum, 
plus the interest frotn the date it *was talued 
until the date the purchase price isdeposited. 

Held thai the Commission had power to aufard 
compensation for deprivation of the land &y 
the owner between the date it is assessed and 
the date the price will be deposited. 

Judgment remitted back to tfie Commission to 
be amended, by allounng appellant an annual 
percentage upon the value of the land as at 
date of valiuition, as will indemnify ^tm for 
*^ damage being the natural and immediate 
'* consequence of the delay which has occurred 
** or will occur before the final decision qf 
** Governor respecting the acquisition of the 
" land:* 



RAYET— Appellant 



vereui 



THE MAURITIUS GOYERNMBNT 
^ «-Respondent 



• I 
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■ Before 
Bis HoDOr Sir A.Q. Ellis, Kt.— Chief Judge 

and 
Hit Honor A. Mifkb, — Secood Puisne Judga 



W. Nbwton - Of Counsel for Appellant 
F. Victor — Attornt-y for ihe same 

J.M. GiBîO», Subs'.itute Procureur General, 

—Of Counsel for Rospoiident 
J. GoiBERT.— Attorney for the same. 



Record No. 21 ,800. 

. ' Uth February 18S3. 

This is an aQpeal R^ninHt a Report of the 
porest Lands I'urohase (-'ommissiun nssRssing 
Iho value of %nit belonviug to ihg nppelUiit, 
which G^n■pr^mant is desirous of acquiring 
undâT the pAivisions of Urdiuance No. 10 of 
1881. 

The Corp-iMssion fixed " the Cash value of 
" the p^roperiy as it elmil on the 10th May 
*; I88i'" (huing the dale at which the land 
was proclaifn-rl umlpr nr icio 2 of Ordinnuce 
No. 10<ri88I), at Rb. 79,001. 

The appellant accepts this valuation as re- 
preseniin^t ihp value of his propcily at the 
date ineini.mpd, hut rontends that the Com- 
mission sliouht have found him enittled to 
*' interesr " from ttiat dale lo the dale npon 
which (if the Government decider to acquire 
bis hindj, tbe price assessed by the Commis- 
sion is dejiosited in accordance nith article 
16 of ihe Ordinance. lu the event of the 
Court being of opinion tliat il was beyond 
the power of the Commis-ion to aw^^rd " in- 
terest " OH the piice frum 'he date of tho pro- 
clamation, ihen the appellant claims alterna- 
tively what he terms damages for loss of 
industry. 

Onbehalfof Government it wnji argued 4h^t 
the iJiice as assesscd by the Cmnmi»siun, re* 
presunlB the full sum which the appellailt 

, will be emitted to receive, should the kiuver- 
jnent, at soma future perioîlf rietenoine to 
acquire the band, or, at any rule, tRat the 
Commission had no jurisdiition to awaVd 

• '^inj^rest " ; and that if any questiou atioiild 



arise as wlîetï^r interest is due on the amount 
awarded, it must be the subject matter of i 
aepaiale suit. 

With regard to the first branch of this cod- 
teniion, the very careful wording of the Re- ; 
port can leave no d ubt that the Commission j, 
did not consider that the amount fixed hy || 
them was the equivalent of the value of iheij 
Land either at the date of their Report, or tt i| 
some fi'.ture date when the Government may 
finally decide to acquire the Land. Th^ir 
award is couc> cil in most precise terms, and cas 
only mean th^t the amount mentioned is the ' 
value of the land ac a( IQth May 1881, in 
other woi'ts. that, had that «um hcen paid to 
the npprllant on that date, he would thereby 
have been indemnifierl for the Iom of his pro- 
perty- Were we then to hold that by dep<>- 
silirg ihe amount menlionpd within the delay 
presciibcd hy the Ordinance (which in thii 
instance will not expire before June 18SJ> 
Government would discharge all claims com. 
petent to the appellant in respect of his e\- 
propiirtlion from the Land, we sh .u!d mini- 
festly give to the award a meaning which 
it was never intended to bear, and of which 
the terms used do not admit. We must accord- 
i'lgly rtjtct the first branch oP Ihe Respon- 
dent's contention. 

Rut the real ground upon which the ap- 
pellant's claim was attempted to he met hy I 
Government was, that it was ultra vira of , 
the Commission lo deal with any cliim for 1 
interest, and that consequently no such ques- I 
tion could competenily be entertained by llii* | 
Court on appeal. < 

Ori turning to the report of the Commis- 
sion it will be seen that this was the view 
adopted by them. Theysay " Whether Mr. 
" Ravet is entitled to claim interest fom ths 
" Government since the lOth of .May, dateof 
" the Precis mat ion, inasmuch as Mr Ravet, 
" since that date has been practically d^privei 
"of his property, is a question into whicli 
" the Commission has no right to enter." 
The ground upon which the Commission wM 
led to this opinion, would appear to bo th*^ 
by paragraph 1 & « of article 3t) of the OrJi- 
nance, their estimation of the timber, crop/ 
and bare Land, is invariably to be based oç 
their value as at the date of the Proclaros- 
^ lion, and that they do iiot consider that either 
of ttie otiier paragraph* of Art. 80, prescrilJin({ 
the grounds upon which their valuation sbiU 
ptocoed, entitles tfiem to take into «hsidera- 
lion the prejudice whicR, the ap(Jfellant wilF 
sustain by th^d^rposit nj^t b^ing made until 
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long^ subsequent to the date Bt wlych tlie va- 
lue of the property is assessed** * 

If this view is a sound one, of course the 
uppellant^s claim cannot be contenanced by 
us ot\ appeal. We must therefore inquire 
^•rhether the view of the Commission that they 
are precluded from dealing with questions of 
chis nature is one based on a sound construc- 
•-tioii of the Ordinance. 

In considerini^ this question it is well to 
abserve that in the reasons of apppal and 
throughout the argument, the appellant's 
claim has been somewhat erroneously termed 
a claim for "interest." Interest strictly speak- 
ings is due only in respect of the nonpay- 
ment of a debt. In the present instance 
there is no debt due to the appellant, unless 
and until Government shall at some future 
period determine to acquire this land by pay- 
ing the price as assessed by the Commission. 
Should the Government ultimately determine 
to do 80, they thereby become bound within 
three iveeks to deposit the assessed price and 
then 9 by the express provision of the law, 
interest will begin to run on the deposit. 
Prior to the deposit it is not strictlf accurate 
to speak of interest as accruing on the assessed 
price. Any claim competent to the appellant 
is rather of the nature of a claim for compen- 
sation or damage suffered by reason of the 
time vhich must elapse between the date at 
which the \'alue of the property is assessed, 
and the dace at which a deposit must be made. 
The most convenient mode of allowing for 
p this prejudice may be however by finding the 
appellant entitled to a certain annual per 
centaae on the price between the date as at 
whicb the valuation is fixed and the date of 
deposit. If we examine the economy of the 
Ordinance^ we shall find that the Legislature 
contemplated (article 16) that " the price 
*' assessed by the Commission " should be the 
^amount claimable by the owner of the expro- 
priated land, and that, (Article 17) on the 
transcription of the instrument recording the 
deposit of that price as assessed by the Com- 
mission, the land should '^ vest absolutely in 
*' the Crown free from all charges and incum- 
'* brances or rights of other parties whatso- 
*' ever.'' But if this be so, one of two things 
must follow— either the Commission must 
« have power in its award to make allowance 
for tl\^ prejudice which the land-owner sus- 
^ tains by bemg out of the value of his timber, 
crops, &c., and of his bare land (assessed in 
terms of paragraphs 1 & :2 of article SO), bet- 
ween the^date of the Proolamation, and the 
4ate when the price i^* deposited by the Qo* 



I vernment ; or it must have been the intention 
of the legislature that no lega^ claim should 
be competent to the owner in respect of this 
prejudice. Now, as an appeal lies to the Privy 
Council, it is clear that three or four years may 
elapse between the date when the land is pro- 
claimed and the date at which Government 
may be called upon to deposit the price as 
assessed by the Commission, and it is hardly 
possible to conceive tfiat the legislature in- 
tended that the value of the land as at the 
d.ite of proclamation should, after an inierval 
of three or four years, during which the own- 
er of the land has been deprived of aU enjoy- 
ment of his property, be deemed a sufficient 
équivalent. That this was not the intention 
of the framers of this Ordinance seems mani« 
fest from the terms of article 18, by which, 
when Government decides fiot to acquire any 
land which has been proclaimed, provision is 
made for indemnifying the proprietor for any 
damage he may have sust^t^cd as the direct 
consequence of the procIaination,and also from 
the care (article 19} with which interest is 
allowed for three months on tbe price depo- 
sited pending its distribution by ^the Master. 
These clauses raise the strongest presumption 
against the theory that it was intended that 
the proprietor of land proclairoed* should be 
deprived of any claim for the loss of the use 
of his land between the proclamation and the 
deposit of the price. Compensation which 
would naturally be estimated at an jinnaal 
per centage upon the sum fixed by the Com» 
mission as the value of the land at the date 
of Proclamation. 

We cannot doubt, from the language of the 
award that the Commission regarded the 
appellant as entitled to such compensition, 
but as we have seen, they deemed it beyond 
their power to award it, and as the Govern- 
ment may legally acquire the land by depo- 
siting the sum assessed by the Commission, 
such compensation would not in their view 
be a legal claim, but one which in its dis- 
cretion the Government might admit or re- 
ject. Such a po:>iton is so contrary to equity 
and to the spirit of the Ordinance» that be- 
fore adopting it, we must be sati>fied that the 
terms used by the Legislature clearly debars 
the*Commission from making allowance for 
the dftmage suffered by the proprietor, by the * 
Igss^f the usg of his land between the date 
of the Proclamation and of the deposit. 

Turning now to article SO of the Ordi- 
nance there eaitl)e no doubt that in fixing 
the val de of the timber and of the bare land 
as at 10th May 1881, the Commission carried 
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out their duties so far as these are defined by 
paragraphs 1 & 2 of the article. But were 
their powers thereby exhausted and were they 
not further required to make allowance for 
the prejudice sustained and to be sustained 
by the proprietor by being deprived of the 
disposal of his property between the Pro- 
clamation and the date when the Govern- 
ment may be required to deposit the value 
of the land as at its date ? We think that 
this was a matter which they were entitled 
and were bound to take into considera- 
tion. Paragraph 3 of the article is clearly 
inapplicable, but paragraph 4 appears to have 
been framed for the purpose of enabling the 
Commission to take account of this element 
in arriving at their valuation. By that para- 
graphi the Commissioners are directed to 
base their valuation, not only on the value of 
the timber and land as at the date of the 
Proclamai ion, but also on any damage being 
the natural and immediate consequence of 
the " Proclamation '* or of the delay which 
*' has occurred or will occur before the final' 
*' decision of the Governor respecting the 
*' acquisition of the land *' — Now surely the 
loss of the poVer to turn to account or to dis- 
pose of this l&nd between the Proclamation 
and the date* of (he decision of the Governor 
to acquire the latnd, and with that view to 
deposit the assessed price, is damage which 
is the " natural and immediate consequence '* 
of the Proclania'ion and of the delay allowed 
to Government for determining whether it 
will, or w 11 not acquire the land. No doubt 
this deprivation for a time, which may pos» 
sibly be a very long time, of his rights as 
proprietor CHU8( s the proprietor serious da- 
mage — damage which will not be compen- 
sated by the deposit in June 18^3 of the 
yalue of the 1 Hid as at May 1881^ and for 
which ( undpr article 18) he mi;;ht claim a 
compensation if ihe Govern n. cut decided not 
to acquire iiis land. But if under article 18 
the Commission may award the proprietor 
compensation for a damage which he sustains 
by being depiivfd of the use of his land bet- 
ween the rroclaniation and the datent which 
the Governnient decides not to acquire it, 
why may they not award him compensation 
for the deprivation of the use of the price 
between the date at which it is assessed and 
Jthe date at which it will be deposited ? • 
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The language • f the paragraph leaves ixi 
our minds no doubt that this is one of the* 
natters uhich the Commission is directed to 
*take into consideration in fr^i^g their va- 
luation, and as the datb of deposit must ne- 
cessarily be uncertain and coniiugeut^ th« 



most natural w|iy in which they can give 
effect to this ^mei^t of value is by allowing, 
ft certain annual percentage on the price, from 
the date ar at which the value is assessed^ 
that is from the date of the Proclamation^ to 
the date of deposit, at which, undei article 
19, the sum deposited will begin to bear 
interest ex lege. 

This being in our view the sound construe- , 
tion of the law^ we shall remit to the ( om- 
mission to amend its award by allowing to 
the appellant such an annual percentage upon 
the value of the land, as at lOth >'ay 1681, 
as will, in their opinion, indemnify him for 
*' dama;;e being the natural and immediate 
*' consequence of the delay which has occurr- 
'' ed or will Oficur before the final decision 
" of Governor respecting the acquisition of 
•* land." 

As the appellant has been successful in 
substantiating the first branch of Ih's claim 
we shall rejtct his alternative claim for loss 
of industry. 



SUPREME COURT 



Imprisonment in dbfault of patmbkt of 
damaoes— dbclinbd. 

This %8 the outcome of a judgment given last 
year. 

The plaintiff was the creditor of the Masonic 
Lodge '* La Paix '' which by means âf a 
lottery had come into possession of a sum^ 
which plaintiff claimed in payment of his 
debt. 

The defendant took such steps as to place the 
money beyond his reach. For this act ths ' 
Court held defendant and another were 
liable to plaintiff in damages. 

Plaintiff now moves for imprisonment against 
defendant. 

Held thai this is not a ease in which imprison'^ • 
ment should be granted, as it had nt4 bens 
ruled by the Court tliat in the previous case' 
above alluded to, the defendant had acted 
fraudulently or in i<|â faith. • 



• 
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RAYNAUD,— flainttfr ; 



veriUê 



SOHAN & ors.,— Defendants 

Before 

is Honor E. J. Lbclézio,— First Puisne 

Judge 

and 



His Honor L. CoX| — Third Puisne Judge 

W. Nbtvton.— Of Counsel for Plaintiffs 
A. LaosTS, — Attorney for the same 

la. Boi7iiiLABD, — Of Counsel for Defendants 
A. RosANj — Attorney for himself 

Record No. 21,681 

Judgment on the demand for caption of 

the hody 

JXJDGMBNT OF HiS HOKOB £• J. LbCLÉZIO 

iOth February 188S 

I do not think that the motion which is 
made can be granted by the Court. The only 
thing that we clearly established in our judg- 
ment ^^as that the defendants had acted 
illegally in what they did. They acted ac- 
cording to a distinction which they thought 
tbey were entitled to make according to the 
masonic rules and which we thought they 
were -not entitled to make according to the 
rules of our civil law. 

We therefore decided that as they had put 
out of the reach of Raynaud a certain sum 
which they considered was the property of 
the Lodge, Mr Baynaud was entitled to claim 
damages against Uiem on that aecouut, but 
we could not say then and we cannot say 
now that wben they did so they acted fraudu- 
lently or that it was an act oi bad faith, and 
therefore, I do not think that this is a case 
in whick imprisonment should be granted. 



JfnoHSNT OF His Honob L. Cox 

iôth February 1883 
, I am of\bf same opinion. 






SIIPREIHE COURT 

Fictitious salb of land.— Vendobs pbivi- 
LB6B. — Salb oanobllbd. 

In October 1879 the plaintif sold to defend- 
ant a portion of land which toae to be paid 
for in monthly instalments. The defendant 
feU into arrears in the payment of the 
instalments, and in October 1880 sdd the 
land belonging to him, to one Mooseeralhf. 

Evidence was adduced to shew that the sale 
made to Mooseerally was ma^e wUhoui 
consideration^ and that a notary had been 
induced to draw up a deed that was signed 
by defendant and his father in law to the 
e^ect that the sale was bad» Also thai 
defendant, since the sale, received the renie* 

The defendant argued that the action woe 
premature, and could only be resorted to 
after the plaintif had exercised his vendor^e 
privilege over tne portion of land sold by 
him to defendant. ;|* 

m 

Held that the sale made bv defendant to 
Mooseerally should be cancelled and annuU^ 
ed, and that the property in question beUnge 
to Roopchand the defendant. Costs againei 
defendant. . 



D'AVOINE,— Plaintiff 



versus 



BOOPCHAN D,— Defendant 



Before 

His Honor Sir A.G. Ellis, Kt. — Chief Judge 

and 

His Honor E. J. Lbolézio— First Puisne 

Judge 



H.^GULfiA— Of Cousel for Plaintiff 
A/BoLANDO,^Attorney for the eame 

L.' A. H^ÛÏil^} ^ C«"°~^ ^" Defendant 
H. Thaichbb — Attorney for the same 

,Reoord No. «1,711 . ' 
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• tOth FOruaart/ 1883 

This is an action in which the plaintiff 
seeks to have set aside as fictitious and made 
in fraud of his rights, a sale of certain immo* 
▼eable properties made by the first defendant 
and his wife to the second defendant. 

In October 1879, the plaintiff sold to 
fioopchand. the undivided half of a piece of 
land of which the latter owned the other 
undivided half. The price stipulated for by 
the plaintiff was Rs 1000 payable in month- 
ly instalments of Ks SS.SS. In October 
1880j Roopchand being then in arreai in the 
payment of nine monthly instalments, sold 
by B notarial act to Mooseerally the portions 
of land belonging to him, one of them being 
the piece of land the undivided half of which 
he purchased from the plaintiff. The plaintiff 
has adduced evidence which as regards 
Boopchand satisfies the Court that he has on 
more than one occasion admitted that the 
sale to Mooseerally was made without consi- 
deration^ and that he has induced a notary to 
draw up a *deed stating that the sale was 
bad, which wasjo be signed by himself and 
his father «in law. The evidence further 
shews that since the date of the sale Roop- 
chand has been in the habit of receiving the 
rent of certain parts of the land, and acting 
as if he vrere the ownf r of the property. As 
regards Mooseerally^ the plaintiff has examin- 
ei, him on personal answers, and the state- 
ments made by him are of such a nature as 
to raise the most grave doubts in our minds 
as to whether any consideration was given 
by hicp in return for the land made over to 
him. He says the sale was made in payment 
of large sums advanced by him to Roopchand 
seven or ten years ago, but of such advances, 
which to persons in this position of life re- 
present very large sums, no evidence has 
been given. 

Further he admits that since the sale he 
has permitted Roopchand to draw the rent of 
the buildings on the land, and although he- 
fays the money was hnnded over to him, he 
admits he does not know what snms were 
paid and that he has taken what was given 
io him without question. • 

• 
These statements are very Bearly incre- 
dible, and when we take along with that hitf 
^relationship to Roopchand, and his denial of 
a conversation with regard tSihê settlement 
of the case between them and the phintiff 
to which the plaintiff and a witness positively 
»sW%ar^ and the evidence of DA\oine, who 



states thft Hooseétally said to Him that bit 
son in law had put all his property in his 
MooseeraHy's name, we cannot avoid the 
conclusion that the sale is proved as regardi 
them also to be made without consideratioa 



Tn these circumstances we must hold that 
the sale is fictitious and in fraud. It was 
indeed contended that the defendant wa& 
possessed of other property, bat no evidence 
was adduced by the defendant to shew that 
they were of real value, or could serve to 
secure to the plaintiff the payment of the 
sums due to him. It was urged by the 
defendant that the action was premature, and 
could only be resorted to after the plaintiff 
had exercised his vendor's privilege over the 
portion of land sold by him to Roopchand* 
For this proposition however, no authority 
was cited, and we know of no proposition 
that the plaintiff is barred from taking bis 
rights until he has tried and failed. 

We accordingly find that the plaintiff ii 
entitled to a judgment cancelling and annull- 
ing the sale made to Mooserally, and declare 
that the property in question belong to Carew 
Roopchand^ with costs against the defendant. 



SUPBEME COURT 



Action to obtain approval of accounts • 
BY AN aqbnt.— Oral testimony. 

The plaintiff was the agent of defendants as 
oumers of the Sigar Estate " L* Union/* 
When the Estate was sold to a company^ 
difficulties arose as to the plaintiff's ac» 
counts, and this action was entered to obtain 
a judgment approving of the said accounts.^ 

I%e issues between the two parties were re* 
ducedto two items, which the plaintif ask^ 
to prove by oral testimony. 

I%e two items were for brokerage, and for 
machinery for the estate. 

Eeld with regard to the first item, that oral - 
testimony could not oe adduced as^ thi 
amount claimed was f^ot in accordance with 
the legal tarif, and^ there was nothing* te 
shew that it was probable that the phintiff 
^ad been authorised to remunerate the 
broker by a fee of tKe^amount ^mentioned.^ 
But plaintiff \s entitled to oaU the defend- 
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anis upon their persane^ arXtqert^ to elicit 
adtniesione which woula admit oral proof. , 

thral proof is admitted to eetailish the second 

iiefn^ as it was in part payment of an 

account in which the defendants had sanc^ 

tioned a previous payment by the plaintif. 

Costs reserved. 

BASSET,— Plaintiff 

versus 

CONSTANTIN & others,— Defendants 



Before 

His Honor Sir Adam Gib Ellis Kt — Chief 

Judge 

His Honor E. J. Leclézio, — First Puisne 

Judge. 



W. Newton, — Counsel for Plaintiff 
P. F. Lastbllb,— Attornev for the same 

L. Bottillard, — Counsel for the defendant 
E. Laurent,— 'Attorney for the same 



Record No. 21,724 

^th February 1883. 

The plaintiff in this case was formerly the 
agent in Port Louis of the defendants as 
owners of the sugar Estate " L'union.'' Mr 
Basset's agency recently came to an end by 
the sale of that Estate to a partnership styl- 
ed the '' L'union Sufpr Estates Company" ; it 
would appear that difficulties arose with refe- 
rence to the plaintiff's accounts as agent, and 
that the present action was accordingly insti- 
tuted for the purpose of obtaining a judgment 
approving the account as rendered by the 
plaintiff. * 

* Daring the course of the action, the issues 

' between the parties have been materially 

narrowed, and the only questions remaining 

« for our consideration is* relative to two items 

in th% account vizt : * 

• 
lo a Slim of Bs 6000 ^ift^ whicV» the plaiif- 
flS debits th^e defendants^as the^amount paid 



by him as a Broker's fee in «ooonection with 
the sale of the Estate to the company, and 
Snd a sum of Rs 1373 appearing in the 
account as having been paid to Messrs Dn- 
cheiine & Co to account of a larger amount 
due to them for machinery supplied to the 
Estate. To both of these items the defendants 
object, and maintain that they never au thoric- 
ed the plaintiff to make such payments, and 
that the plaintiff is not entitled to credit him- 
self with these amounts in his account as 
agent. 

The plaintiff has filed a long notice of 
facts which he asks to prove by oral evidence. 
The defendants object on the ground that 
most of the facts detailed in th<» notice cannot 
competently be proved by the evidence of 
witnesses, and tho question which we are 
now called upon to determine is whether the 
plaintiff has established such a "Gommen** 
cement de preuve par écri^' as will entitle 
him to adduce oral testimony. 

From the argument submifted to us the 
practical questions appear to resolve them- 
selves into these, — whether the written 
evidence before us emanating froti^ the defen* 
dants renders it probable (** v/ai semblable") 
tnat the items mentioned were disbursed by 
plaintiff within the scope of his iiuthority as 
agent. * 

lo. With reference to the sum paid to 
Duchenne & Co. we find that in the account 
before us, the plaintiff has debited the defen- 
dants with another item of Bs 1000 paid to 
account of sums due to the same p^ple for 
machinery. As the defendants have now 
approved and accepted the plaintiff's account, 
except as regards the two items above men- 
tioned, and as it is not even alleged that this 
payment of Bs 1000 was specially authorized 
by them, we think that their approval of the 
one item renders it likely that the other 
payment of Bs 1373 was a disbursement 
falling within his powers as agent. 

2o. The other item, that of Bs 6000 paid 
to Alphonse Boulé fils as Brokerage in cou- 
nection with the sale of the Estate ^'L'union" 
to thg Sugar Estates Company j stands in 
a somewhat different position. The bordereau 
dfawn up byi Mr Boulé in connection with 
the sale, mentions that the négociation was 
carried out " par l'entremise de Monsieur A. 
** Boulé fils Qoi^nier jur4 et agent de chan- 
" ge."-vThis document is signed by Mr Jules 
Constantin, one of the defendants^ and contains 
the statement that in executing the deed^hev 
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Mr Constan^JD, acted both iii his own personal 
name and in the naine of the other defendants. 
As a regular act of sale, in similar terms, 
was subsequently executed by the defendants, 
we think that these documents render it 
likely that with the defendants' concurrence 
and authority . Mr Jules Constantin employed 
the services of Mr Boulé as broker in connec- 
tion with the sale of the Estate, and that 
remuneration is due to him for his serrices 
as such But we are unable to find in the 
documentary evidence, any thing which would 
lead us to the conclusion that the defendants 
consented that Mr Boulé should receive the 
amount mentioned, Rs 6000. By ordinance 
No. 11 of 1836 and the relative Tariff of 
Brokers fees and charges, the amount which 
Brokers may exact or receive as fees, is fixed 
and determined, and this being so we must 
presume (in the absence of any special 
agreement) that the intention of parties was 
that Mr Boulé'i) services should be recom- 
pensed at the rate fixed by the Tariff. — In 
the present instance^ there is nothing to sug- 
gest that any special agreement was entered 
into with fegard to the amount to be allowed 
to the broker, for the fact relied on by the 
plaintiff, «that on a former occasion a larger 
fee was given Mr Boulé for his services than 
that to which he would have been legally 
entitled, does not appear to us to render it 
probable that a special agreement was made 
in ^his case. Further various receipts pro- 

* duced for itefns which the defendants do not 
dispute were properly disbursed by the plain- 
tiff, render it likely in our opinion that the 
plaintiff was entitled to settle and to debit 
the defendants with any amount which Mr 
Boullé could claim as his broker's fee, in 
connection with this transaction. On the do- 
cuments before us, therefore while we think 
that brokerage at the legal tariff might pro- 
perly be disbursed by the plaintiff^ and figure 
in his account as the defendant's agent, we do 
not think that the plaintiff is enCftled to go 
into oral evidence, for the purpose of showing 
that the defendants, acting through Mr 
Jules Constantin, consented to remunerate 
Mr Boulé's services by a fee of the amount 
mentioned in the account. 

In the event of our rejecting the docu- 
ments as constituting a. *' commencement de 
" preuve " rendering likely t^e existence of a 
special agreement, the plaintiff reserve^, his 
right to submit argument for the purpose of 
shewing that custom, could^ and had abro- 
^ted the provisions of t¥ie Ordinance of 
l5â6, and of calling the defendant's onJ;heir 

• personal answers in order to elicit from them 



admissions «whic|| would let in oral prooC 
These coûtées are of coarse ope a to tke 
the plaintiff. 

On the whole matter as at present advised, 
we must refuse to admit oral evidence for tbe 
purpose of showing an agreement by the de- 
fendants to pay brokerage to the amount of 
Bs 6,000j but admit it to establish that in 
making a payment of Rs 1,373 to Duohenife 
& Co., the plaintiff acted within his autho- 
rity as agent. 

Costs in the meantime reserved. 



SVPRKHe COITRT 



Action for possession op ibcmoveablb pbo> 
perty-^flctitious sale — minors bouw 

BY DECLARATION OF THEIR DECBASEB HO* 

THER. — Division of costs. 

« 

In this ease the plaintiff aiks the Court U 
decide that he is the owner of an undivided 
half of certain portions of land at Placq, I 
and of an immoveable property in Pari 
Louis, because the sale alleged to have 5eM 
made by petitioner was a fictitious sak 
Some of the defendants who are minort 
deny that the sale was fictitious or in 
fraud, but it was admitted by their coumi 
that they were bound as heirs of their laU 
mother. ' 

The Court held that on account of , certes 
declarations made by tlie mother of th 
minors, judgment should be given for plaiMr 

tiff. 

Half the costs of plaintiff t^ be paid by dt 
fendants, as they did not qualify their pl0t> 

With regard to defendants of age who aHdii ' 
by the decision of the Court, held that thsf 
should recover half their costs only ff(^ 
plaintiff, as they should have qualified ^if 
consent. 



SINNAPIN,~Plaintiff . 
versus ' 

A P PO t? & q^rs.— Defendaflts 



• • 
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Before 



Hie Honor Sir A.Q. Ellis» Kt— *OLief Judge * 

and 

His Honor E« P. LeclAzio — First Paisne 

Judge 

fi. OALÉA,-^0f Counsel for Plaintiff 
lam WoHUNiTZ»— Attorney for the same 

E. Sauzisr, — I 

N. SiCARD^ — I Attorneys for the same. 

E. E. Margeot,— ; 

Becord No. 21,745 

20ih February 1883. 

This is an action in which the plaintiff asks 
the Court to decree that he is the owner of 
certain portions of land at Flacq and of an 
immoveable property in Port Louis, because 
the sale alleged to have been made by plain- 
tiff was a fictitious sale. Some of the defen- 
dantSy who are minors and represented by 
their guardian, deny that the sale was ficti- 
tious or in fraud, but in Court the learned 
Counsel who represented them admitted that 
they were bound as heirs of their mother, on 
account of a certain declaration made by the 
latter before her death, so we think that 
judgment should be entered on behalf of the 
plaintiff for the undivided half of the proper- 
ties claimed by him ; and that he is also en- 
titled to recover half of his costs as the de- 
fendants have contributed to that half by not 
qualifying their denial in their plea. With 
regard to the defendants who were of age, 
who were called in the case by the plaintiff, 
they have filed a plea abiding by the decision 
.of the Court, and we think they are entitled 
to recover half of their costs against the plain- 
tiff, and we give only half of the costs in their 
fiivor ; they should also have qualified their 
plea by giving their consent. We think that 

Îarties who are of age, should not when they 
ave responsibility» to incur and when they 
have the necessary documents to allow them 
*to qualify their plea, come here before the 
• Couit and give purely and simply the plea of 
abiding by the decision of the Court. — Dis- 
traction of costs in f%vor of Wohrnitz, plain- 
tiffs attorney. • 



SUPREME COURT 



Claim of land. — Prescription of ten 
years with a bona fide title tfnder 
private signatures which had never 

BEEN TRANSCRIBED — In ABSENCE OF TRAN- 
SCRIPTION, PRESCRIPTION DOES NOT RUN. 

In May 1882 the plaintiff purchased a portion 
of land of 2 acres at " iknt Oaulettee " at 
the Bar of the Master's Court. On finding 
the defendant in possession of part of the 
land, he appealed to the Supreme Court for a 
writ of habere fadas possessionem^ but as the 
defendant alleged that he possessed good title 
to the land, the Court directed the plaintiff to 
enter a principal action to recover the land 
he claimed. 

In the present action the defendant alleges that 
he inherited thé portion of land he occupies 
from one Dinally, who purchased it in August 
1871, and that Dinally and he have held the 
land ever since. He pleads presoriptUm, i. e. 
10 years bona fide possession. 

In the defendanfs title, which is uHder private 
signatures^ it is alleged that the land sold 
forms portion of a larger plot of land pur- 
chased by Mrs Victor Amédée at tie Bar. 

It was shewn that this description was incorrect^ 
and that the land in possession of the defend' 
ant was not a portion of that purchased by 
Mrs Amédée, but was a portion of that 
purchased by the plaintiff. On the other hand 
it was shewn to the satisfaction of the Court 
that the land intended to be sold was that 
actually occupied by the defendant. 

On behalf of the plaintiff it was urged that as 
the defendant's title was not binding upon 
third parties and that his plea of prescription 
was not good in law. 

Held that as defendant's title had not been 
transcribed he could not plead prescription^ 

Drfendant ordered to give up the land with costs. 



rORTAL, -Plaintiff 



tertut 



' BOODHOO,— Defendant 



J 



-'O 



24 



DECISIONS OF THE COURTS OF MAURITIUS 



H88S 



France and tkat of the text of our own Ordin- 
ance of 186S^ to say that transcription is not 
necessary in order to invoke prescription of ten 
years. Were we to hold such a doctrine, we 
would certainly defeat one of the objects aimed 
at by the law of transcription. 

With regard to the distinction made by 
Messrs Rivière and François we think that it 
is due to the misconception on their part, that 
in the case of a purchase a non domino ** ce 
** n'est pas le titre qui est translatif, c'est 
" la prescription." This is only a pétitio prin* 
eipit because prescription of ten years is not, 
as prescription of thirty years, based on pos- 
session alone, but upon possession accom- 
panied with a past title, that is to say a title 
which is not null for *' défaut de forme " (art. 
2267) or what is the same thing, which is not 
affected with a defect rendering it null with 
regard to those jo whom the exception of 
prescription is opposed. 

We will a§k with Demolombe : " Est*ot 
*^ que le juste titre en matière d'usucapion 
" n'est pas celui-là seulement qui peut être 
opposé column translatif de propriété aux 
tiers qui*ont des droits sur l'immeuble ? '^ 
and we think Flandin is right when he says : 
Je n'aperçois pas, quant à moi, de motif à 
cette diçtÎACtion, et je me demande pourquoi 
'' on s'attacherait avec cette sévérité au texte 
V de Tarticle 2^65 au lieu de décider que la 
'* loi du ^8 Mars 1855 a implicitement mo- 
'' difié cet article comme elle a modifié Tar- 
" ticle 1588." 

Being of that opinion, we think it useless 
to examine whether Dinally purchased a non 
domino or not, and as the title of the defendant 
was never transcribed, whilst that of plaintifi 
altho' posterior in date, has been duly tran« 
scribed, we must apply the law of 1863 and 
decree that the defendant cannot invoke his 
possession of ten years against the plaintiff. 
The defendant is hereby ordered to quit and 
abandon the plot of ground in dispute and 
deliver possession of it to the plaintiff with 
costs. 






€t 






SUPREME COURT • 

Claim of bemitne&ation fob!^ supervising 

THB UNLOADING OF A VESSEL AND DAMAG&S 
FOR BEING DÎSCHABGED BEFORE COMPLE- 
TION OF THE WORK. • • 

^P^e plaintiff was engaged by the defendant as 
owerseer to unload a wrecked vessel, Jhe 



'' ClaA CfmpbelL'* After unn^kinç 14 i%/ 
he was discharged for aJleffed miseanduei. 
The plaintiff claims remuneration far tie 
time he was employed, and damaget for 
being deprived of the work he had been 
engaged to perform» 

from the evidence it appeared thai the plain- 
tiff was to engage men who tvere to be pai4 
by the defendant. The defendant in order 
to secure competent men consented to pay 
each man RsÛ a day, and a certain sum ^ 
money was advanced to the plaintiff^ by the 
defendant to pay the men he had engaged. 

The plaintiff engaged men at less than Ri. S 
and pocketed the difference. The men learn- 
ing this declined to work under him, and far 
this he was discharged by the defendant. 

Claim qf damages rejected^ 

With regard to the remuneration due to ike 
plaintiff for the 14 days that he had been 
employed, the defendant had allowed him 
Rs. 5 per day. The Court held that this 
was insufficient and ordered that in settlbig 
plaintiff's account he should be allowed 
Rs. 10 a day for the time he was employed. 

Plaintiff to pay haff defendant's costs. 

CESAR,— Plaintiff 



vefsus 

ANTELME,— Defendant 

Before 

His Honor Sir A.G. Ellis, St. ^Chief Judge 

and 

His Honor E. J« Leclézio, — First Puisne 

Judge 

T. L. Jenkins— Of Counsel for Plaintiff 
P. F. LASTELLE,"-Attorney for the same 

W. Newton— Of Counsel for Defendant 
E. Sauzibb,— Attorney for the same • 

Record No. 21,818 ^ ' 

dSrd February mi 

« In this action the plaintiff alleges that he 
was engaged by the défendant to» unload thi 
cargo of theVjeoked steamer ** Clan Camp- 
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bell " which had been purchased by the 
latter, that after be the plaintiff l\pd partly 
executed his engagement he was improperly 
dismisaed by the defendant, and on these 
allegations he claims damages for the loss 
"which he sustained in being prevented from 
carrying out his engagement to its conclusion, 
and a further sum as the remuneration due 
to him for work and labour done under the 
engagement. 

The defendant pleads that no engagement 
iMras ever entered into between him and the 
plaintiff, and further, assuming such an en- 
gagement existed, that it was not put an end 
to by the fault of the defendant. 

With regard to the first point, the existence 
of a contract or engagement between the 
plaintiff and the defendant, we think that 
the evidence is conflicting and that the con- 
duct of the defendant coupled with the terms 
of certain receipts taken from the plaintiff by 
the defendant, and an account made out by 
the defendant and handed to the plaintiff, 
may justify the latter in considering that an 
engagement had been concluded between 
them. 

We sball assume therefore that the con- 
tract or engagement was made between the 
parties, and proceed to inquire whether the 
oircumstanoes under which it came to an end, 
justify the plaintiff's claim for damages for 
the prejudice which he alleges were thereby 
• caused to him. 

The arangement between the parties was 
that the defendant was to defray the wages 
and keep of the men to be engaged by the 
plaintilt and generally all outlay, and that 
the plaintiff was to be remunerated for his 
time and services after the operation had 
been concluded. The amount of remuneration 
to be given to the plaintiff was not however 
specified. After some discussion, and after 
taking the opinion of the manager of one of 
the Dock Companies, as to what wages it 
would be necessary to give to the labourers 
lor the particular description of work, the 
defendant consented to wages at the rate of 
Û. 8 per day, being given to the men, and as 
tbe plaintiff represented that the men would 
demand a portion of their wages in advance, 

, a 8om of Be. 24 per m^ to be engaged was 

* hmded over to the plaintiff. 



*The real hsue bet^reen the parties being 
upon what was the j>regse agreement between 



the parties as to the engagement and pay- 
ment of the men. 

The plaintiff contends that the arrange- 
ment was that the defendant should give him 
(the plaintiff) Rs. 3 per man per day's work, 
and that he the plaintiff was to be entitled to 
engage the men at what rates he thought 
proper, and to retain any difference between 
the Rs. 3 per man per day, and the wages 
that he found it necessary to pay tbe men. 
On this footing, he claims as damages for the 
bleach by the defendant of his engagements 
fis. 3 per man's day's work done in connection 
with the wreck, both before and after his 
alleged improper dismissal. The defendant on 
the other band maintains that in ameing to 
give Rs. 3 per man per day's work, it was 
understood that that sum was necessary to 
secure the services of competent men, and that 
it was never contemplated «r intended that 
the plaintiff should be entitled to hire men at 
a lower rate and retain the difference between 
what be, the defendant, engaged to give and 
what the plaintiff might find it necessary 
to pay. 

m 

The importance of determining which of 
these conflicting views of the arrangement is 
the correct one result from this, that the 
evidence leads us unhesitatingly to the con- 
clusion, that the plaintiff's employment was 
brought to an end owing to the dissatisfaction* 
felt by the men, on learning that they had not 
received the advances which the defendant's 
agent imformed them had been made on 
their behalf to the plaintff. On learning this, 
they considered that they had been deceived 
and ill-treated by the plaintiff, and refused 
any longer to work untler him, and the 
defendant thereupon informed the plaintiff 
that, as the men would not work under him, 
he might go ; that he might take with him 
any men who chose to go with him, while he 
tbe defendant would retain any men who 
preferred to stay and work under a new 
overseer. 

Now, if the understanding of parties was 
that |he agreed on wages and advances were 
to be given to the men whom the plaintiff 
engageas and that he was not entitled to 
poekA the sun^ advanced and hire men at 
any lower rate which he thought proper, then, 
as nis violation of this understanding was the 
immediate cause of the termination of his 
connectiop with the operations in connection 
wit]) unloading the ** Clan Campbell ", we 
are clear that he cannot found upon what ^ 
occurred as a breach of his engagement t)r 
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claim what, on that hypothesis, he was never 
entitled to, Rs 3 per man's day's work done 
in connection with the operation. 

After careful consideration of the evidence 
we are of opinion that it was never the 
intention of parties that the plaintiff should 
make a profit and (as appears from the evi- 
dence) an immense profit» from the engage- 
ment of the men. 

The terms of the agreement are clear. On 
the one hand the plaintiff was to hire men 
from the work to he done, and to devote his 
care and skill to superintending it. 

On the other the defendant was to pay and 
support the men, and at the conclusion of the 
operation to remunerate the plaintiff for his 
time and trouble. It can never have been the 
intention of parties that in addition to the 
stipulated remuneration the plaintiff was to be 
at liberty to keep as his own, the difference 
between the *high rate of wages which the 
defendant was imformed by the plaintiff 
was necessary to secure the services of 
competent ipen/ and the wages at which 
the plaintiff could manage to pick up men. 
Such an arrangement would have placed 
the plaintiff m a position where his private 
interests itould conflict with his interest to 
his employers, and would tempt him, for his 
dwn advantage, to accept incompetent men 
at a low rate of wages, while his duty to his 
employer demanded that he should engage 
the best men procurable at the rate agreed on. 

We cannot believe that the defendant 
consented to such an arrangement, as the 
termination of the plaintiff's employment 
in connection with the wreck, was the 
immediate consequence of his violation of 
what we hold to have been the agreement 
between parties in this respect, we must 
necessarily reject his claim for damages. 

The plaintifi further asks, as we have seen, 
for remuneration for hia services, in super- 
intending the unloading of cargo between the 
16th and 29th October, say 14 days. 
^Although we have held that his ceasiryg to 
be employed results from his own act and does 
not entitle him to claim damage^, we think 
he is entitled to remuneration for his services 
during this period of fourteen days. The 
* defendant, in the account prepared by him, 
proposed to allow him 13 days work ^t the 
rate of Rs 5, « 

• 
THlsi however we deem quite inadequate 



«remuneration looking to the nature of Che 
work« MSe consider that the plaintiff is 
entitled to receive as fair remuneration Its 
160 being at the rate of Rs 10 for each week 
day and Rs 20 for each of the tj^o Suadaji 
falling between the 14 and 29th October 
inclusively« 

The accounts between the parties will then' 
stand as follows : 

Payments made by plaintiff to 
the men Rs 388.50 

A sum expended by him for tra« 
veiling Ac 69.64 

Remuneration for his labour and 

services , 160.00 



8IJPRK1IIE COURT 

Lease of premises claimed upox a lbttik 
addressed bt defendant to plaintiff— 
Letter does not contain oblioatiok 

'* DB donner " OR DELIVER, ACCORDINa 

to ARTICLE 1136 Civil Code— Action ik 

DAMAGES MAT LIE. 

The plaintiffê in this case were the oceupUrt 
of premises in the town of Port Louis &> 
longing to the defendant. During their oec^* 
pation a higher rent than they paid was 
offered for the premises by a third party. 
The plaintiffs addressed the defendant whs 
was in France applying for a lease of tii. 
premises, they were informed that if they 
consented to pay the higher rent, the de" 
fendanfs agent here had been instructed to 
give them a lease of tfte premises. 

The defendant pleaded that the lease hfd been 
offered to them, lut éhey had ^hiined is, 
give the higher r§nt offered by the tfdri 
parties alluded to. * • 



Rs 618.14 

which being deducted from the 

sum of BseSO.OO 

advanced to him by the defend- 
ant, will leave a balance due 
by Plaintiff of Rs 11.86 



The action must therefore be dismissed. 

As the plaintiff has been unsuccessful on 
one of the main issues, the trial of which 
involved costs, we must find him liable in 
half of the expenses of the defendant 
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Beld that the defendanfs Iptter does not 
contain an unconditional oUiffiffion " de 
donner " or deliver according to article 
1136 of theCivii Code, thai the action is 
incompetent in its present form ; the plain- 
tiffs may amend their declaration and claim 
damages f if the defendant refuses to sign a 
regular lease in their favor toithin a certain 
delay, if they are advised to do so. 



CAILLAUD FIL8, rBÈBBs,— Plaintifib 



versui 



AYIRAGNET jbukb— Defendant 



Before 

His Honor E. J. Lbclézio, — First Puisne 

Judge 

and 

is Honor A. Mitbb,— Second Puisne Judge 



T. L. Jbkkins, — Of Counsel for Plaintifis 
y. DucAssB^ ^Attorney for the same 

6. GiriBBRTj— Of Counsel for Defendant 
F. RoBBBT,— Attorney for the same 



Record No. 21,849 

2Zrd February 1883. 

In this action the plaintiffs seek that the 
defendant^ represented in this Colony by O. 
Chauvet broker, should be ordered to enter 
into an authentic deed of lease of certain 
real property in Royal street, Port Louis, 
and if the defendant neglected to do so that 
the judgment of the Court should be considered 
as a regular valid and authentic deed of lease. 
The defendant is fssident in Paris and his agent 
here Mr Chauvet having received an offer for 
the premises occupied by the plaintiffs at a 
• mach higher rent, difficulties arable between 
th^ plaintiffs and Mr Chauvet, and the former 
applied to the defiAidant by letter addressed 
to him in Paris. 

, la Aefjendant's answer to plaintiffs, whioh 



is dated 8th December one thousand eight 
hundred ande ighty two, he says : *'I write to 
"Mr Chauvet my agent to give you the pre- 
** ference in the letting of the premises," and 
after some general remark the letter con- 
cludes : ** Si done, messieursi vous êtes dis- 
'* posés à payer le prix qui vous est offert Mr 
^ Chauvet a l'ordre de passer avec vous un 
" bail de deux ans.'' The defendant alleged that 
before that letter reached Mauritius, they had 
in consequence of the plaintiffs' refusal to 
pay the increased rent, entered into a contract 
of lease with Messrs Dupin, Morel & Co« 
the notarial lease in virtue of this contract 
was subsequently, on the 19th January one 
thousand eight hundred and eightv three, 
executed between the parties, defendant's 
agent and Dupin fils and Morel & Co. 

In Court the defendant moved to be allow- 
ed to prove by parol evidence, that his agent 
Chauvet had offered to the plaintiffs to lease 
to them the premises ifhich they already 
occupied for three years at the price tendered 
by Dupin, Morel & ( o , and that the plainti£Bi 
having refused that ofler, tte defendant's 
agent then immediately accepted the offer 
made to him by Dupin and •Morel. This 
motion was objected to by the p^intiffs. 

The letter of Aviragnet to Caillaud does 
not constitute nor is it equivalent to a perfect 
contract of lease ; it conveys mefiely the as- 
surance that upon the facts stated to» him by 
the plaintiffs they ought to have the pretiftr- 
ence at the same price, and that instructions 
are sent to that effect to his agent here. 

The letter does not therefore contain an 
unconditional obligation '' de donner " or 
deliver according to article \\46. We think 
the obligation taken in the letter is only one 
which might render the defendant liable in 
damages, if he persists in refusing to si^n the 
deed of lease with the plaintiffs, and if it is 
shewn that he is in fault in so refusing. 

Besides we are in presence of a regular 
lease contrarted in favor of a third party, 
against whom no allegation of fraud is made 
and who is not even called in the cause. 

{"or both reasons it would not be possibje 
f(^r us to give a decree in the manner we are 

* asked to i^. Wnat would be the practical 

• result of the judgment we are asked to give, 
if after examining the facts we were inclined 
to conside|^ that the defendant is at fault and 
ought to sign a r^^gular deed of lease in favoi 

.•of plaintiffs ? it would create another eon* 
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tract of lease without annulling the one 
already existing in favor of Dupin and Morel. 
Such a result shows that the eonclusions of 
the demand are not what they ought to be. 

We think that we must therefore dedare 
this action incompetent in its present form^ 
unless the plaintiffs amend their conclusion 
(if they are advised to do so) by stating that 
in case the defendant refuses to sign a regular 
deed of lease in their favor within a certain 
delay he should be condemned to pay a 
certain amount of damages to them ; if within 
a delay of eight days the plaintiffii have not 
made this amendment they may elect to be 
non suited. 

It is unnecessary to examine the question 
of parol evidence at present. 



SUPREME COURT. 

Appeal from ^decision of Forest Lands 
Purchase Cobcmission— Dahage done to 

remaining. PROPERTY OF OWNER — POSSI- 
BILITY op.conVerttng property itqto a 

SUGAR ESTATE — ^InDEMNITY FOR DEPRIVA- 
TION OF PROPERTY.— Alleged error in 

HATTERS OF FACT BY COMMISSION. — OrD. 
10 OF 188l. 

Ihia Ù an appeal Jram a valuation of the Forest 
Lands Purchase Commission^ of a portion of 
land in the District of Moka and known as 
" BeUe Rive.*' 

The land was proclaimed on IQth May 1881 
and valued by the Oommisrion at the sum of 
iî« 169,117. 

The plaintiff alleged that the Commission had 
erred in matters of fact, that the land had 

. been undervalued, that no indemnity had been 
allowed for the damage done to her remaining 
property by the subtraction oj a large portion 
thereof, that the possibility of converting the 
property into a sugar estate had not been al* 
lowed for, andfinaUy that nothing was allowed 
tor " Interest ", or indemnity to the Phin» 

^ tiff for the loss of use of the land fronkthe 

* date it had been proclaimed. 






Held that on the ground of error, to aUow the 
Court to act it must be clearly made out 

* that serious error had been iX^mitted by the 
Commission, earning serious prefudice^ this 
had not done been done. ^ 



That no indemni/y was due for dansage dona to 
the rematniitg prop^y of the €HPner, and thai 

• the possibility of converting the land into a 
sugar estate was too remote. 

The question qf interest was not eKsossaaed bythe 
parties, the matter was left to the Oaurt, hav» 
ing regard to the recent judgnsent in Savefs 
appeal. 

• 

As it was not shewn that the pktmHff^ had 
suffered prejudice the Court tUreeted the case 
to be heard again on this point qfher ciàùn. 



Before 

His Honor E. J. Lboléssio— First 

Jndge 

and 



His Honor A. Mure*— Second Puisne Judge 



WIDOW D10RÊ— Appellant 



versus 



THE GOVERNMENT— Respondent 



W. Newton— Counsel for Appellant 
Y. BotTLLÉ-^Attomey — for the same 

J. M. Gibson, Substitute Procureur Generafi. 

-—Counsel for respondent 
J. GuiBERT. — Attorney for the same 



23nf February 1883. 



Record No 21,851. 



This is an appeal from f^ valuation by tU 
'' Lands Purchase Commission ** under article 
16 of ordinance 10 of 1881, of a piece of land o{ 
946 acres in extent, part of a larger Estate oif 
1800. acres, situate in the upper, part of|bc| 
District of Moka and known under the. name 
of" Belle Rive ** and ot which the appellant 
has declared herself the owner. The land 
was proclaimed on thf 10th of May 18$I,and 
of the 945 acres^ which the Governuent ha» 
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^Inrcd its intention to acquire^^JS ^res are 
bually nnder caltivation^ and SKhacfee have 
ver l>een cultÎTatedand are nowcove|ed with 
30€l or brushwood. Most of the enltiyated 
>rtioxi ^has been leased to the proprietors of 
e neighbouring Estate of ** Hermitage " 
id the Tarions leases have still six years to 
tn before they expire. As the yirgin forest 
ms been cut down at some anterior period, 
«e exact date of which does not appear, and 
as been removed, good macadamised roads 
,ave been made through '' Belle Rive*' which 
Bicilitates its examination, and adds some- 
vbat to its value. It was purchased by the 
tppellant from Mr J,H. Finnissin april 1879 
or the sum of Rupees 130,000, which gives 
i price of exactly Rupees 100 per acre. It is 
explained that this sale was a compulsory one 
>n the part of Mr Finniss, that is to say, cir- 
cumstances compelled him to part with his 
land at a cheap price,-— he had to raise money 
immediately to pay a mortgage which had 
been called op, and to his mind there was no 
alternative but a Sftle, and that sale took place 
at a low price, but Mr Finniss himself thinks 
that a fair price would have been Rupees 
180,000 to Rupees £00,000, and there is thus 
an exact test of the suppose loss which he 
made in selling. He would have considered 
his Eaute well sold if he had received Rupees 
50,000 more than he actually did receive. 

The Oommission have now valued the land 

they have taken and the various items of claim 

which the appellant has made, thus : 

22 acres of reserve at Rs 20« . . .Rs 

•42U acres cultivated portion at 

RslSO 

4974 acres uncultivated portion at 

R8 150 

Wood 2487^ cords at Rs 8 



440 
76590 

74625 
7461K 



Rs I691I7 

This is the value oi the portion of Mrs 

Dioré's land wanted by the Government. 

There remains in Mrs Dioré*s hand 855 acres 

of land which have been cultivated and which 

lie adjaoent to the Estates '' Hermitase " 

*' Valetta" and '* Hiffhlands ",and if to these 

865 acres we assign the same value of Rupees 

180 as the Commission has done to the other 

portion of cultivated land we have to add to 

the above sum of ••••^•••••••••Rb 169117 

the addUtional sum of .••••.••.. 68900 

Rs 223017 
which gives to the appellanj: a profit on 
her transAlion within Vf9o ^ears of Rupees 
98,t)n. It \S apparent that* the appellant 



must make her elaim for a large)y increased « 
value of her land above that which the Com- 
mission has allowed» to be very clear and cer- 
tain and that if any doubt exists about the 
value of her land, she has no reason to com- 

Ïlain of the result to which the Commission 
las come. 

The Court recognises the difBoulty of the 
task which the Commission has to perform. 
In Great Britain landed property is generally 
let on lease» and has been for centuries, and 
an easy test of its value is supplied by estima- 
ting the price at so many years of the annual 
rent, but in Mauritius most of the land is 
in the possession of the proprietors themselves» 
and the only crop generally raised on the 
land is that of sugar, which is attended with 
great risks and uncertainty^so that there is no 
easy test of the value of land» and the evidence 
of witnesses is very various. We have no 
doubt the witnesses all spetfk honestly and 
conscientiously» but looking at the subject 
each from a special point of view, they put a 
very difierent value upon it. The witnessea 
for the appellant and claimant are gentlemen 
who are successful planters» they accordingly 
place the price of " Belle Ri^ " ^t a high 
average» and one is not surprised to see them 
estimating the value of the land now in ques- 
tion at 300 to 400 Rupees per acre, On the 
other hand the witnesses for the Government 
name a very different figure ; one of them 
thinks that the maximum value of the land is 
Rupees 1 10 per acre including the wood» and 
that it would be a bad bargain even at that 
price» this opinion being based on the facts 
that the soil was not good» the canes and ve- 
getation poor» and that a heavy expense would 
be incurred in bringing into cultivation the 
land» which has still to be broken up. Another 
witness the manager of an Estate in the 
neighbourhood who is acquainted only with 
the cultivated portion» values it at Rupees 
150 to rupees 160 per acre^a third of these 
witnesses estimates that the best part of the' 
land being one third of the whole» should be^ 
valued at Rupees 170 per acre» and that the^ 
rest being two thirds of the whole» at Rupeeit 
110 per acre. A fourth witness who knowsi 
the cultivated land thoroughly thinks that at 
a whole ''Belle Rive" is not of first quality» but 
though \he seil is compact in some localities» 
red grlvel^ abotyids in it» which is a sign of 
infecior soil, where one kind of canes only oaii 
grow» this witness estimates the land at a 
value of Rs 150 to Rs 160 including the weed» 
he appear^ to hav^ been unwilling to express 
any qpinion about the cultivated portion but 
as roads and drains had been made in it» he 
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^nks it might be worth about Bs 200 per 
acre, and he says (hat in his opinion^ it is a 
matter of chance whether at that rate, if . 
converted into a Sugar Estate, it would suc- 
ceed. The former proprietor of the land who 
had sold his right only in 1879 and had been 
owner for ftO to 25 y eat s prior to that date 
values the bare land of ** Bell Rive ^' at Ru- 
pees 140 to Rs 100 per acre, this witness ap- 
pears to known the whole land thoroughly, and 
it able to form an estimate ot what can be 
made of it. 

One grotmd of the claim of the appellant 
the Court has no hesitation in rejecting, she 
claims a high rate per acre chiefly because 
^Belle Rive" is large enough to be made into 
a Sugar Estate, and she presents that as the 
chief reason of the high value which she now 
claims. But in the first place she found a 
great portion of the cultivated land was let 
upon lease whei^she bought it. She has de- 
liberately renewed the leases of about 400 
acres of the land which have still 6 years to 
run. There«is no evidence to show that before 
the proclamation the appellant ever manifested 
any intention of converting '• Belle Hive '* 
into a Sugar Estate. On the contrary her nets 
point in fhe opposite direction, such as her 
offer to the Government in 1879 and her re- 
newal of the leases. In face of these facts, 
the possibility of turning '^ Belle Rive " into 
a Sugar Estate seems too remote and uncertain 
• to afford a test of the present value of the land, 
and we are of opinion that this part of the 
claim must be left out of consideration alto- 
gether. 

Though the members of the Commission have 
differed upon the valuation of the land, yet 
as a body they seem to have been unanimous 
on the quality of the soil, and the kind of 
vegetation which it was actually producing 
at the time of their inspection. They seemed 
to have carefully examined during two whole 
days these points, and the result to which 
they came is thus expressed : *' In the opi- 
^' nion of the Commission, the soil of Mrs 
'' Diorë's land is poor with the exception of 
" one spot in the cultivated part of Mrs 
•' Dioré's land, the Commission found every 
** where red gravel, and as a confirmnKon of 
** an opinion expressed by some ofthe wit- 
^' nesses, that red gravel indicates a pdbr^oil, 
^' the Commission saw in that part of Mrs 
'* Dioré's property which was free from ' red 
'< pravel canes much superior to that it saw 
*' in other places, the cultivtition of the per- 
*' tion of the land under valuation which is 
^ ^' still held in lease by the Estate <* Hermi* 



*' tage *\ appeared to the Commission to bê 
*' good. * Tfie fiefds being free from weedi 
* " and the canes well trimmed. There were 
" no traces of ^' binages " havings been mad^ 
*' the Commission could not see to what ex- 
'* tent guano had been applied. But tlic 
*' property being. in proper order end in the 
" hands of a rich firm, the Commission has no 
'* reason to assume that the canes had not 
*' been fairly cultivated, and yet the canes 
*' were in many places poor ; in other pfacei 
" they could hardly be termed fair. If the i 
'' soil had been naturally good, the canes faav | 
'' ing been fairly cultivated as proved hy Mr' 
" Chasteau the manager of ** Hermitage, " 
'' would undoubtedly have presented a very 
'' different aspect. The soil of the uncalti- 
*' vated portion of Mrs Diore's property ii 
" pretty nearly the same as that of the culti- 
" vated portion. " 



This is the result of a careful inspectioo of 
the soil and vegetation nihde by a hody of ex- 
perts accustomed to estimate the value of Inod 
A careful reading of the evidence convincei 
the Court that the above estimate is not oo* 
fair in itself and is not inconsistent with the 
testimony of most of the witnessps who ex- 
pressed an opinion on these points ; that being 
so it is impossible to consider " Belle Rive'* 
as an Estate with a soil of first class qua* 
lity in which every element is united to pro* 
duce an undoubted good result. 

The appellant has herself afforded a stronf 
proof of what she in truth considers to be tb 
value of her land ; shortly after she becaoi0> 
the owner thereof in 1879, she addressed i 
letter to the Governor of this Island, in wbici 
she proposes that the Government should pur- 
chase the unleased portion of her land fromber 
at the rate of Rs 140 per acre and that in- 
clusive of the wood, she further narrates thit 
the 7U0 acres of the land leased to the pro* 
prietors of ** Hermitage " gives a rent which 
represents a sum of Us 175 per acre or theiv 
about, and sh^ gives this as the value of the 
cultivated portion of her land. It is in evideiietf 
that land did n.t encrease in value between 
1879 and 1881 in that i>art of the Island, 
Looking to the terms of this letter andoonâ* 
dering that the appellant must have been 9lt 
king the highest price she possibly could ask 
for her land, it is impossible to accept an jm' 
and correct her present cltàm of Ra JtOO^f^ 
acre for her land, ^The question which the 
Court has to determine is whether such a 
case has been made out hy the appellant, af 
» entitles the judges to interfere wit^the apprS" * 
ciation of the Comib|6aion oo a question^ of 
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facts. It true that npon the ulfimate 
lue of the land the reeult was carried .only by 
a majority of the commifsion but still it was 
a majority and upon matters on which men 
may differ, the opinion of the majority ought 
not to be easily thrown aside. To that must 
be added the views of the majority of the wit- 
nesses, men who though not neighbours of 
** Selle Bive *' Estate, yet have large expe- 
rience in the cultivation of sugar Estates, and 
in all the elements which go to constitute va- 
lue of land in this Colony estimate the price 
of the land, one at Rupees 110, a second at 
'Rupees 140 to 150, a third at Rupees 150 to 
160, a fourth at Rs HO to Rs 170 and the 
fifth at Hs lôO to Rs 160 including the wood. 
Then there must be thrown into the scale the 
appellant's own act in estimating the value of 
the uncultivated portion of the land including 
wood at Rs 140 and of the cultivated land at 
Bs 175. We further think it of importance to 
notice that this Court of appeal is asked to 
hold that the Commission has erred in a mat- 
ter of fact ; we do not hesitate to say that to 
justify the inteiference of this Court it ought 
to be clearly made out that serious errors 
causing tangible prejudice have been commit- 
ted. But this we cannot perceive and on the 
grounds above stated we cannot take that 
view of the present appeal, and we do not he- 
sitate to confirm the report of the Commission 
on the value of the land. 

On the question of severance the enactment 
of the Ordinance is to the following effect 
X Par : 8 art. 80 of ord. 10 of 1881). " The 
'' valuation of land under this ordinance shall 
" be based upon any diminution in value of 
** the remainder of the land or estate belong- 
'* ing to the same proprietor caused by seve- 
" ranee of the land to be acquired. " 

The true interpretationof this clause appears 
to mean that if the portion of land or estate 
left in the hands of a proprietor is diminished 
in value by severance from the land valued 
and to be taken by the Government, an addi- 
tional value equal to the loss so caused is to 
be given to the claimant. 

The question now to be disposed of may be 
thol simply put. Is loss caused to the appell- 
ant Ji)y the Government taking 945 acres 
ef her Und and leaving S55 acres in her 
possession ? In considering this question .we 
discard altogether the supposition that a Sugar 
Estate could be easily made^out of Belle 
• Bive " as a^whole as we ^ave^aid before, we < 
regird this as fiurely speculative and too re- 
mote and distant a ppssiliilit'^ to give any tan* 






gible ground for estimating the present value 
of the subject. This element being eliminated» 
the next consideration is that the appellant 
gets, as must be presumed, its true value for 
the land which has been taken, and has a 
portion of land left to her which is intersected 
by a good macadamized road, and is the part 
of her land nearest "Hermi tao^e*' and **High- 
lands ", and not far from " Valetta.** That 
being so is it possible that the remaining 
portion can be dituinished in value by being 
severed from the rest ? It is adrnitted that as 
land needs rest in order to fertilize it, there is 
a tendency for estates to acquire additional 
land. Further it would appear that, the ap- 
pellant's land is the only property in the 
whole neighbourhood which can be acquired 
by any of the adjacent Estates. It is further 
possible to create competition immediately for 
this piece of land, as more than one witness 
points out, by advertising the appellant's in- 
tention to parcel it out in small lots, and as 
the available land in that quarter is much re- 
duced in quantity, it is difficult to eee how the 
appellant will be prejudiced by the alleged 
severance. On this subject therefore, though 
we admit the question is a deltcate one, wo 
have also come to the conclusion that we can* 
not interfere with the judgment of the Com- 
mission. 

•J 

We came now to the question of intecett^ 
which was not discussed by the parties in 
respect of the recent judgment of the Court in 
Ravet's appeal, but upon which the Substi- 
tute Procureur General requested our judg- 
ment. The matter of interest was left with 
the Court. It was taken for granted by both . 
sides, that in consequence of a previous judg- 
ment, interest or rather as we would say com- 
pensation would be found due. But this cast 
differs essentially from the preceding. In the 
former case Mr Ravet had been stopped bf 
the proclamation in the midst of his ind'.atry 
of cutting down a forest, and the Commission 
calculated that a period of four years would be 
occupied in doing so, if he had carried out his 
intention without the intervention of the 
Government, and they deducted interest for 
two years from the whole estimated value, 
because he would realise his profits sooner 
than he' would otherwise have done. In 
the pr^nt case the cultivated portion of 
the appellant's land is under lease, and the 
rent due under these leases will be, we 
presume, paid to the.appellant until the ded- 
Bîon of the Gbvefnûient in Executive Council 
is givQn, • Is she entitled to interest on the 
vahie of thb portion of the land P Again has 
the a^^pellanf a use of the lemainder of Ùu 
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land which is covered with wood and brush- 
wood been effected by the proclamation P Did 
«he make any nse of it before that and has 
her use of it been affected subseauently* We 
feel that these questions call for discussion and 
as the parties took for granted that the present 
was ruled by the former decision, we appoint 
the case to be again heard before the Court 
on this head of appellant's claim. 



SUPREME COURT 

Appeal from ooNyioriON of District Ma- 
gistrate OF Port Louis. — Point raised 
BT Court mbntionkd in grounds of 
afpbal.**Oasb to bb re-argued. 

Thii M an app^l from a eonvietian of the 
Junior District Magistrate of Port Louis. 

The appellant, was charged with having aided 
and abetted in a larceny. Se denied the 
charge, was found guiUy and was condemned 
to six ndmths imprisonment ; against this 
decision he appeals. 

On reviewing the information and conviction the 
Court Jound an apparent difference between 
the charge contained in the i/r^formation and 

» thai qf which the Magistrate convicted. 

SM that it was doubtful whether the conviction 
nos competent, and ordered that this case be 
argued again* 



JAFFEB^— Appellant 



versus 



THE QUEEN— »Bespondent 



Before 



Jddga 



His Honor A. Mubb,— Second 

•nd ^ . 

His Honor L. Cox,— -Third Puisne Judge* 



T. L. JjiNXiNi» — Counsel for Appellant 
jT. ^ HixiEf-^ Attorney, for the same • 



J. M. gFibson, substitute Procureur OenenI, 

Counsel for Bespondent 
J« GuiBÎBRTf — Attorney for the same 



Becord No. 495 



S %th February 188S. 






This is an appeal from a conviction of tke 
District Magistrate of Port Louis. The charge 
against the appellant, was according to the 
information '' that he did wilfully and knoir- 
'^ ingly aid and abet in the means of facilitat- 
** ing a misdemeanour to wit : did aid aoJ 
'' abet the author of a larceny of sugar to wit: 
** one David to abstract j steal and carry aws/ 
'' with intent to defraud about twenty kilos 
<< of sugar." The appellant denied the charge, 
the Magistrate after hearing the evidence 
convicted and sentenced him to six montfai 
imprisonment. 

On reviewing the information and con- 
viction as we are requiretl to do by article 
123 of ordinance 35 of 185£, we find thit 
there is apparently a difference between the 
charge as it results from the above informa- 
tion and that of which the Magistrate con- 
victed. The charge resulting from the ia- 
formatiouy we think, is that of having aided 
and abetted the thief in the execution of the 
larceny and fails under the 3rd part of art 
88 of the Penal Code. But in this conviction 
the Magistrate states the charge to be one of 
** having aided and abetted David to steal '' 
bv the fact of ordering him the said David to ' 
fill up a bag of sugar and to carry the same 
to a carriole which was waiting at the dock 
** and the Magistrate convicts Jaffer of the 
'offence charged as aforesaid.' Now that offence 
is really one of having by abuse of authority 
given instructions for the commission of îhe 
larceny falling under the first part of article 
28 and it is not the one charged in the in- 
formation in which we are unable to find the 
words ^* by the fact of ordering David to fill 
*' up a bag of sugar and to c«rry the same to 
" a carriole which was waiting at the dock " 
which the Magistrate gives as being psrt of 
the complaint. t 

Under the circumstances it appears to ift 
doubtful whether this conviction is a com- 
petent one but as this point was not eipreesly 
raised in the grounds ^of appeal^ we think it 
right to give the parties an opportunitj of 
being heard on it, and appoint this case 
tfi he argued againw t * 

\ in. 
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Action for possession of land.-— Damages 
— Peesckiption. — Writ of habere fa- 
cias POSSESSIONEM. 

TTie plaintif in this case claimed a portion of 
land in possession of the defendant, and 
which he, the plaintif, purchased at the 
Bar, on a licitation of the property of the 
late Louis Raoul, 

Defendant replied that the land claimed from 
him did not form part of the Estate of the 
land Louis Raoul, and that it belonged to 
him by prescription of 80 years. 

The plaintiff attempted to prove by a docu^ 
ment under private signatures, that the land 
in question had been sold to the late Louis 
Haoul by one François Raoul, but to prove 
the title of François Raoul, the plaintiff 
founded upon a private act which shewed 
that the land had been sold by Louis Raotd 
to one Adelson, from whom defendant held 
the land. 

Held that the plaintiff had not established a 
valid title to the land, and must fail in his 
action, unless he elects to be non suited, in 
either case with costs. 

Plaintiff also mated for a writ of habere 
facias possessionem which is refused. 



EVARISTE POUGNET,— Plaintiff 



versus 



SUJEEBUNSING,-Defendant 



Before 
His Honor Sir A.O« Ellis, Kt.— Chief Judge 

and 
His Honor L. Cox^-Third Puisne Judge 



R. Galea— Of Cousel for Defendant 
A. Desvaitx— Attorney for the same 



L. Rouillard, — Of Counq/sl for Plaintiff 
P. F. LaSvelle, — Attprney for the same 



Records Nos. 21,758 & 21,814. 

2nd March 1883. 

In this action the plaintiff seeks judgment 
finding and declaring him to be the legal 
owner of 28 acres of land situate in the 
district of Pamplemousses, ordering the de- 
fendant (who is in possession) to deliver up 
the land to him, and condemning the defend- 
ant in damages for the illegal detention of 
his land. 

The plaintiff purchased the property in 
question before the Master, on a sale by lici- 
tation prosecuted by him against the other 
heirs of the late Louis Raoul. The defendant 
is in possession of the land claimed. He avers 
that he has been so far more than a year and 
a day, and he pleads that the plaintiff has no 
valid title and that he is the lawful owner in 
virtue of thirty years prescriptive possession 
of the land. . * 

» 

The defendant does not dispute that the 
proceedings in licitation were carried out 
between the lawful heirs of th^ late Louis 
Raoul, and that the award of the iCtaster has 
vested the plaintiff with all rights codpetei^t 
to them. But he challenges the title of Louis 
Raoul. 

Theie can be no doubt that as the plaintiff 
seeks to eject the defendant from the land of 
which he is in possession, he must establish 
his title to the land claimed, and prove that it 
formed part of the succession of Louis Haoul. 
He cannot content himself with arguing that 
the defendant has no written title opposable 
to his own. 

In order to establish the right of Louis 
Raoul to the land, the plaintiff relies on an 
extract from the registers of transcription, of 
an act under private signatures, bearing to set 
forth a sale by one François Raoul to Louis- 
Raaul. To this the defendant objects, first 
that ^ch an extract of a private deed is not« 
a v^id title and does not even form a <' oom- 
"•mencementyle preuve par écrit " (art. 1336 
a C. Larombière Vol. IV art. 133(5 § 6) and 
he further contends that the plaintiff has 
failed to prove « title to the land in the 
person o^ François Raoul. The first objection 
appears to us to be one of a very serious 
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nature, but we do not think it necessary to 
proceed upon it, as the defendant's alternative 
contention seems to be fatal to the plaintiff's 
action. In order to establish a title in François 
Raoul, the plaintiff was forced to rely on a 
private act dated 2ôth February 1875, (which 
he alleged had been produced in the licitation 
proceeding by the defendant as his ' title) 
which bears to set forth a sale by one Fran- 
çois Adelson fils to the defendant. On the 
narrative clause of this deed the plaintiff 
founds, as showing that François Raoul was 
formerly owner of the land. We are of opinion 
however that if the plaintiff goes upon this 
deed he must take it as a whole, and that he 
cannot be heard to rely upon it as showing 
the existence of a title in François, and at the 
same time to repudiate it as showing the 
conveyance from Louis (to whom François 
sold) to Adelson the defendant's author. It 
may very well be, that if the issue now 
before us were whether the defendant could 
prove a valid written title to the land, 
he must have been held to have failed. 
But as we have already indicated, the plaintiff 
in order to succeed in his action must establish 
a valid title in himself, and this we are clearly 
of opinion (hat he has not done. He must 
accordingly fai^in his action, which unless 
he elect to Se non suited, must be dismissed ; 
and in either case with costs in favor of the 
defendant. 
• 

Comiected with this action there is also 
before us an application by the plaintiff for a 
writ of habere facias poaseseionem^ ejecting 
the defendant from this land, which has been 
referred to the Court by the Judge in Cham- 
bers. This application must follow the fate 
of the main action and be refused with oosts. 
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SUPREME COURT 

Appeal from decision op District Judge 
Seychelles. — Possessory action— Title 

BASED upon '' bona FIDE '* POSSESSION OF 
more than 10 YEARS — WhAT IS A ** JUSTE 

TITRE." — Article 2265 Civil Code. 

The appellant and respondent are resideht in 
Seychelles» "- 

In 1861 the appellant purchag^d from a Are 
Houareau %^ acres of a larger portion ^of 
land said to contain 42 acres. Six months 
after the sale^ the remainder of the land 
was purchased by the respondent. *- 



I 



In both deeds of sale it u>as agreed^ i 
the eafpenss offsetting out the houndarif 
line between the ajoremmtioned purchaser^ 
should^ be borne by the purchasers tJws^ 
selves. 

They took possession of what they believed \s 
be their respective shares of the 42 acra^ 
and remained in peaceable poesession f^ 
SO yearSt cultivating the land and respect' 
ing the boundaries each other • 

In 1881 the appellant caused the land to U 
surveyed^ when it was diicovered that tiu 
total quantity in possession of both appelle 
ant and refondent, ofdy amounted to 23 
acres instead of 42. 

The respondent objected to the eurvey^ and 
declined to give up possession of the land 
he occupied. 

The appellant sued for the recovery of tlu 
land he claims before the District Judge of 
Seychelles, who decided that the responieni 
held in virtue of a ** juste titre *' and hoi 
been in occupation for more than 10 yean. 

From this' decision the appellant appeals. 

Appeal dismissed with costs. 



ALBERT,— Appellant 



versus 



MONDON^-'Respondent 



Before 
His H onor A. Mure,— Second Puisne Judge 



and 



is Honor L. Cox,— Third Puisne Judge 



R. M. Brown^— Of Counsel for Appellant 
F. Mallet,— Attorney for the same 

T. Dblafayb,— Of Counsel for Respondent 
Gt. SoBNiG,— Attorney for the same * 

Record No. 770 
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6ih March 1888 

This is an appeal from a judgment of the 
ïndge of the District Court of Seychelles in 
"wliicti rather an important point was raised, 
\mt on "wliich after considering the matter^ I 
have no doubt what the judgment of the 
Court should be. 

It appears that a Madame Houareau had 
a piece of land which she believed to contain 
42 acres» and she sold out of that amount, as 
she supposed, on the Ist of July 1861, a 
portion of that land to a Mr Japhet Albert, 
which she describes to be taken from the 
half of 84 acres, known as the terrain J. M. ; 
the said land to the extent of 2ft acres being 
hounded, according to the " procàs-verbal " 
of Mr Butler the Government surveyor, dated 
the Ist of March 1858, on the east by a line 
inclined towards the north 12 ^ west, on the 
north by a balisage common with the conces- 
sion J. L., on the west by a balisage still with 
the same land J. L., and on the south by the 
remainder of the same land still belonging to 
the seller. As a condition of this contract of 
sale, it is said that the buyer by agreement 
was to pay conjointly with the purchaser of 
the remainder of this land, the boundary line 
to be traced by any surveyor who shall be 
« employed to survey it. Six months afterwardsj 
the same lady sold the lemainder of the land 
to the respondent Mondon. In this deed the 
remainder of the land is thus described. It is 
called the remainder of the land for a house, 
under the letters J. M., this remainder of the 
extent of 20 acres bounded : on the north by 
a balisage common with the land J. L., on 
the east by a line upon the reserves inclined 
to the north 12 ® west, on the west by the 
said land J. L, and on the south by a portion 
of the same land sold to Albert, Both these 
deeds contain somewhat the same condition 
aboat the survey of the land, which essentially 
comes to this ; that the seller is not to be 
troubled with payiflg any of the expenses of 
^e subsequent survey which was to deter- 
mine the line of boundary between the two 
respective properties thus sold. 

I do not think it* has Any other «effect. 
There is another remark I think it right to 
make^ and that is, that the» boundaries them- 
* selves olth^ two subjscts are nearly the same. 
Now there seems to have^been a mistake made 
b? Albert, when be toek posseMon of the land; 



he took possession of the wrong side of the 
land, for his subject is said to be bounded 
on the south by the rest of the land belong- 
ing to the seller, but he places himself in 
such a position, that it is impossible that that 
boundary could have been true. Either one 
of two things appears to be the fact, that either 
there is a mistake in the boundaries, or 
that he took possession of a piece of land which 
is the opposite of what he should have done, 
but this really to my mind is a matter of no 
consequence, because there was a possession 
of SO years following upon this title, and it is 
perfectly clear that the possession of the 
parties, is that which will explain most cer» 
tainly and most clearly, what the rights con- 
ferred by the respective deeds were. 

These being the titles which the parties 
had, they seem to have entered into possession 
about the time that each o/them had this act 
of sale conferred on him. They apparently in 
a friendly manner, divided the land between 
them, and continued throughout a period of 
more than S^O years to occupy the Ian ), be- 
lieving that thev had divided it approxima- 
tively to their rights. It tuins «ut after 20 
years possession, that the whole portion of 
land in the first place is not nearly of the 
extent which was supposed : in^place of 42 
acres, there are only î?8 acres, and*of course 
the two holders of these acts of sal% have 
been deceived in the rights which they hav^ 
acquired, that is the source of the subsequent 
mistakes which take place. Neither of them 
knew this nor had the least idea of it ; they 
both supposed, there were 42 acres of land 
and as one had 22 acres, and the other 20 
acres, they imagined that by dividing the 
land equally, so far as their eye could tell 
them« that they had done what was just and 
right as between each other ; and they re- 
mained on perfect friendly terms for 40 
years, not taking any steps to have tlieir 
rights legally and properly determined. But 
there came a time when Mr Albert desired to 
have his property surveyed, and tho actual 
amount given to him which he thought he 
was entitled to. He accordingly called in a 
Government surveyor, and that gentleman 
whei\ he came to consider the land in the 
fireplace, discovered that there were iiDt 42* 
itbres but S8« acres in all, and on Mr Albert 
calling on Mr Mondon to give him hie 22 
acres he made out a line of boundary which, 
if it had been concluded on these terms, • 
would .have* Wft to Mr Mondon only the 

Siantity of six acres of land. Mr Mondon in 
e course of this survey objected, be refused 
toPsign the *' procès-verbal " and he refused 
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to assent to this proposed division^ and 
thereupon this division, which had been 
amicable to begin with, was began again, 
the parties proceeding judicially. Mr Albert 
summoned Mr Mondon to attend to this divi- 
sion of boundaries and Mr Mondon refused to 
attend to it, and then proceedings were raised 
in the District Court of Seychelles, an action 
was raised by Mr Albert in which he founded 
in the first place on his title— the title which 
I have narrated above— and founding also on 
the defendant's opposition to the continuation 
of the survey — he concluded his plaint with 
four substantive demands : (1st) that the 
Court should set aside the opposition of the 
defendant to the survey, and that that oppo- 
sition should be held to be null and void. 
(2nd) that the survey should proceed to its 
end. (3rd) that all the land within the sur- 
yeyor's line should be declared by the Court 
to belong to the ^plaintiff, and there was a 
fourth conclusion for Rs 200 damages and 
with costs. 

Now the defence to that action was thisj 
that there was a just title on the part of the 
defendant, that *he had prescribed by virtue 
of that just title the land that he had culti- 
yated during more than 10 years, and that 
therefore the plaintiff could not succeed in 
his action.* The parties produced their titles 
to the ^udge and the question raised, not only 
Ifërebut in the Court below^ was whether the 
title of the defendant Mondon was. a just 
title wlich would found prescription, and 
that is the question which the Court has now 
to determine. Upon that question I confess 
I think there can be no doubt, this person 
bona fide received for an onerus considera- 
tion a title which described his land as a 
remainder which was of the extent of 20 
acres. The words are : '' Ce reste de la con* 
" tenance de vingt arpents." It is perfectly 
plain that this party received this title in 
bona fides, and in the next place, he received 
it from the party who was the real owner of 
the land. What then is a just title ? It Î9 a 
title which is sufficient to transfer the pro- 
perty from the real owner, or from a person 
believed to be the real owner, to the trans- 
feree ; or from the donor to the donee, or from 
^he assignor to the assignee, or upon any of 
those grounds in law which are sufficieAl to 
transfer property. A just title is not, as h^ 
been supposed^ the mere act of sale or other 
» deed, in each case, it is not that to which 
article 2265 of the Code refkr^, tha^t which 
gives the possession is not the mere bit^of 
pIper, upon which the thing is written, but 
It is 4he right which gives the cause of pos- 



%ession and which cause of possession springs 
from the true owner of the property. To be 
jtist, it must be of such a n&ture that the 
right of property shall be transferred horn 
the assignor to the assignee, or from the donor 
to the donee ; and Troplong in defining jast 
title as that which by its nature transfers 
property uses these words : *' JBn un mot. 
'' dans cette matière, le juste titre est le titre 
'^ non précaire et translatif, c'est celai qui 
** aurait transféré le domaine de la chose si le 
" cédant eut été vrai propriétaire.*' So inter- 
preting the law, I have no hesitation in coming 
to the conclusion, that this deed^ i^irfaich was 
received by Mondon, did form a just title. 
He possessed the land within the limits of 
his rightSj and not beyond the limits of )ns 
rights, and with a sufficient certainty, I think, 
to enable him to possess and to cultivate it 
animo domini. 



That being the view I take of this titles 
the only other question is, whether there was 
sufficient possession to entitle him to saj 
that he has prescribed the Land which he did 
take possession of; and upon this subject 
there is a very considerable body of evidencei 
no doubt there is some evidence to the efiect 
that the plantations seemed intermixed at the 
upper portion ; and that it had been planted, 
as it were, intermingled, but the great boij 
of the evidence is to the effect that this Land 
was divided between the parties amicahlf, 
that they respected each others plantations, 
that the line was kno-*vn between them, ao^ , 
that it was well marked ; Japhet Albert him* 
self states this fact in his own evidence, and as 
he is the appellant here, and as he is object- 
ing to this decree, there can be no better view 
of the matter than that which he has given. 
He says, " We planted in the Land and we 
'^ respected each other plantations." I took 
'* possession of about half after I bought, 
'' Mondon took possession of about the half 
** of 4£ acres, so we became neighbours 
'^ having properties that touched each otheri 
'' we planted our land mutually, and we 
** continued to do so up to this day." That 
being the statement which Albert himself 
makes as to the mode in which he possessed 
the land, and thttt being confirmed by the 
great body of Mondon's witnesses, I have ad 
hesitation in coming to the conclusion, that 
the possession has been such as to give the 
latter an undoubted right to object to the 
conclusion of the plaint. Let us remember 
that this is not an action to determine the 
properties of the purties, or to deLcKAine the 
absolute rights of the potties, buf it is merel) 
an action of houndariçs aj\à certaialy the 
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itle of Ihf ondon to the twenty acres and his 
possession of 18 acres, folloiving upon that 
.itle^ seems to me to be a complete answer 
Co sucb a case : I think the appeal must 
be dismissed with costs. 



Judgment of His Honor L ^ ox. 



6th March 1883 

f- I am of the same opinion. The effect of 
this action, if it is entertained, will be to 
take away from the defendant, now the res- 
pondent, 14 acres of land which he claims 
to have possessed for upwards of 20 }ears. 
The Magistrate has found that there was 
prescription, and the main question before us 
is whether he was -right in his conclusion. 
"We have first to see whether the title set up 
hy Mondon is a ''juste titre" within the 
meaning of article 2265. It purports to be a 
notarial deed of sale made by Mrs Houareau 
to him in 1861. Now the deposition of a just 
title, according to the authorities, is such a 
conveyance as will pass property, if the as- 
signor is the owner of the subject assigned. 
There is no doubt that such a document as is 
put forward here, would have transferred the 
ownership of the remainder of the land, if the 
the ownership were really vested in the 
vendor, but it is contended, for the appellant, 
• that the vendor did not really sell the land 
which is now occupied or which the respond- 
ent now claims to occupy, but that she merely 
sold to him a portion of 6 acres of land, because 
she sold to him only what remained after the 
previous sale made to the appellant. Now if 
we have to decide here whether the title of 
the respondent is a sufficient title by itself, 
making him the owner of the land, I should 
have no hesitation in saying that the appell- 
ant was right in bis contention, because it is 
clear that before the sale to the respondent. 
Mis Hoareau bad sold already 22 acres of 
the land, and in fact there remained only 
about six aores an4 that she could only sell 
to the respondent what belonged to her, and 
that therefore legally she could only make 
him the owner of about 6 acres. But we have 
not to^say here whether the title which the 
respondent sets up is per ae a sufficient 
answer to the action ; what we have to tey is 
whether the person who sold to him, intended 
to sell to him, and whet^ftr he intended to 
^ 1)uy all tnejand that4ie claims. Upon that 
1 think there can be ho doubt j first of all the 



extent of the land is said fo be M aores, 
which is said to be the ** reste du terrain '' ; 
if those words '' reste du terrain '' stood alone, 
the argument of Mr Brown would be correct, 
but the words are " ce reste de la contenance 
de 20 arpents." Now on turning to the 1st 
deed of sale by Mrs Hoareau to appellant, we 
find that the total extent of the land is said to 
be 42 acres, of which she sells 22 acres to the 
appellant, and in the sale to the respondent 
she tells him ** I sell to you the rest of 20 
acres." The effect of both those deeds taken 
together is very clearly to shew, that what 
the vendor intended to pass to the respond- 
ent was 20 aores of land. But it turns out 
that the whole land is under ^0 acres, because 
even counting the 14 acres in dispute, he 
would not have his quantity of 20 acres. I 
think therefore, that this first question must 
be decided against the appellant. 

There remains only the question of posses- 
sion. Upon that the Magistrate has decided 
in favor of the respondent, and I think the 
weight of the evidence is clearly in sujiport 
of his decision. There is no doubt the res- 
pondent is in possession. Ifis argued how- 
ever that the possession cannot be said to be 
animo domini because there was an agree- 
ment between the parties, that as soon as 
they could afford it, a regular survey would 
take place, and each would have his boyndary 
settled. If there Were a positive agreement 
between the patties that on a survey being 
made, each of them would give up to his 
neighbour the land found to be on his neigh- 
bour's side, perhaps such an agreement, bemg 
distinctly proved, it might be said that pos- 
session upon such a condition as that would 
not be a possession animo domini, but I can 
find no sufficient proof that there was such 
an agreement consented to by both parties. 
Perhaps something more than parol evidence 
of such a contract would be required, but as- 
suming that it may be proved on parol proof, 
I do not think that the parol evidence sup- 
ports the defendant's contention to that 
length. I think it clear that the respondent 
would be very glad to have a survey made to 
and to have a regular line drawn up, but I 
thîiïk it is also plain that he never intended 
to giv^ any land of which he is now in poe- • 
s^slbn, that might be taken away from him 
by the effecrofsuch a survey. He denies 
having consented to any such thing, and I 
find his conduct is scarcely consistent with ^ 
his having given such a consent. For in- 
stance, Several years before the survey made 
b/ Mr Butler, a mutual friend was called in, 
to^nd oat where the line was. Mondon^ cofl- 
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sen ted to thatj and one gentleman actually 
began doing the needful, but as soon as it 
was found out that the line would encroach on 
the land which the respondent now occupies^ 
he at once objected to it. His attitude was 
e^ctly the same when Mr. Butler completed 
his survey, and I think, therefore, it is im- 
possible to say that there was an attempt on 
his part to give consent to the survey — There- 
fore T think there was possession animo 
domini, as a fact the occupation and posses- 
sion are perfectly clear, and I think upon the 
two points of law and of fact, the magistrate's 
judgment was a correct one, and that the 
plea was a sufficient answer to the claim. 



SUPREME COURT 



ÂPPBAL— Dismissal of tntbrpleadbr sttm- 
MONs.— En fait db meublbs la possession 

VAUT TITRB. 

• 

One Arlapin holding a judgment against Cha^ 
ryapa and toife, caused an usher on the 8th 
JSfovember 1882, to seize certain household 
furniture «in the possession of appellant, 
and on her premises. On the I7th November 

^ she todged a claim in the hands of the usher, 
alleging that the furniture seized belonged 
to her. 

The Magistrate dismissed the interpleader 
summons, on the ground that the creditor 
ought to be correctly informed of the grounds 
on which the claimant rests his action, and 
that the allegation made in the claim are 
not su;ffioiently specific. 

Held that possession of moveables is a pre' 
sumption of property, which subsists so long 
as it is not destroyed by contrary proof. 

Judgment of Mogistrate recalled with costs. 
Case remitted to J^Jagistrate to be proceed* 
ed with in terms of taw. 



WIDOW D0MINIQUE,^4ppellanf 

versus 
ARLAPIN & ANOTHER,— ^spondents 



Before 
His Honor Sir A.O. Ellis, Et. 

and 



Judjs 



His Honor A. Murb— Second Puisne Judgs 



L. A. Thibaud,— Counsel for Appellant 
L. WoHRNiTZ,—- Attorney for the same 

y. K|vem, — Counsel for Respondents 
E. GanachatjDj — Attorney for the same 



Record No. 779 



22nd March 1883 



This is an appeal a^inst a judgment of 
-the Senior District Magistrate of Port Loais, 
by which he has dismissed an interpleader 
summons obtained by widow Dominique, the 
appellant, who claimed certain articles oi 
household furniture seized by the respondent 
Arlapin as execution creditor. 

It seems that Arlapin holding a judgment 
against Charyapa ana wife, caused an usher 
on 8th Norember 1882, to seize certain goods 
which are all articles of household farnifure. , 
Thereafter^ on 17th November, following the 
appellant lodged a claim in the usher's hands, 
in which after detailing all the articles seized 
individually it is alleged that '* they are the 
^' property of widow Dominique, and do not 
" belong to the said Charyapa and wife,^ 
that ^' sne claims the said articles having 
" been in possession thereof when the seizure 
'' was made and that the said seizure ffai 
** made in her premises." The Magistrate has 
dismissed the interpleader summons following 
on this claim, on the ground that the creditor 
ought to be correctly i'jf umed of the grounds 
on which the claimnr bsts his action, and 
that the allegations maiu Tn the claim are not 
sufficiently specific. 

There is no doubt that the party w&c 
claims as his, goods whioh have been ai^ized, 
is bound to state the grounds of his claim* 
The precision and detail of these grounds 
may vary with v*he circumstances of each ^ 
ctfse. The question t.ere, is whether the 
grounds of the appellant's claim are suffi- 
ciently precise. "- • • 
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Xt "will be observed that the whole goods 
are articles of household furnkure^ and that 
bliey are stated not to beldhg to Jthi debtors, 
bxxt to the claimant, that at the time they • 
were seized they were situated in her own 
premises^ and further that they were in her 
possession. If moveables are in the house 
of a person, and are consequently in his 
possession, and that is averred, it is diffi- 
cult to see what more specific information 
eould be given to the opposing creditor. 
Goods may be seized after many years' 
possession ; when it would be impossible 
to tell how or when they came into the 
parties' possession. At all events, the rule of 
our law is ** en fait de meubles la possession 
'' vaut titre." The rule does not mean that 
the possession of a moveable has a presump- 
tion juris et de jure in his favor that he is 
the real proprietor, and which excludes all 
other proof, but that there is a piesumption 
of property, which subsists so long as it is not 
destroyed by contrary proof. If it be proved 
that the alleged possessor is not in good faith, 
or that the possession is simulate or that 
the goods really belong to the debtor, the 
presumption will be overcome. Holding in 
the present case that enough has been alleged 
to raise the contestation oi parties, we recall 
the judgment complained of and remit to the 
Magistrate to proeeed with the case in terms 
of law, and we find the appellant entitled to 
the. costs of this appeal. 



SVPRBMIE COURT 



Appeal to Peivt Council.— Amount of 
judgment, not amount of suit, to be 
taken as amount at issue. — bs. 10,000 
are not £ 1,000 fob fubposbs of appeal. 
—Appeal dbclineu. 

By a judgment delivered on if^nd December 
last, the plaintiff recovered against the de* 
fendants jointly and severally^ the stwh of 
Bs. ll,926.84i wili^ costs of suit. 

from this Judgment the défendante move to 
appeal to Her Majesty in her Privy Oounr 
c%l The motion ie resisted by the plaintiff 
on the ground thai the matter at iuue ts 
not above the amount of £ 1,000. 

In answer to this objection it was contended 
for the defendants that the judgment was 
one pronounced in respfiot of matter at 



issue above the amount in value ef £ 1,060, 
because the plaintiff in hie deolarojtion had 
claimed Re* 21,192.62. 

Held that the prejudice caused to the defend» 
ante is the amount of the judgment, •• «• 
lis 11,9:26 and no more, excluding the coste, 
and that the question to be decided, taking 
into consideration exchange etc., was whether 
Rs, 11,926 represented a greater value 
than £ 1,000. 

The defendants urged that the sum of £ 1,000 
must be held to be exceeded by Rs. 11,926 
as by the currency laws of the Colony Rs 10 
are equivalent to £ 1. This was overruled 
by the Court, which held that the question 
at issue was one of fact to be decided by 
proof. 

Proof was adduced from which it resulted 
that Rs. 11,926 were not equal in value to 
£ 1.000. The motion for leave of appeal 
was dismissed with costs* 



B A YNAXJDj-- Appellant 
versus ' • 
ROHAN & ors.,«— Respondents 



Before 
His Honor Sir A. O. Ellis Kt.— Chief Judge 

and 
His Honor A. Mubb«— Second Puisne Judge 



W. Nbwton. — Of Counsel for Appellant 
A. Lhoste, «^Attorney for the same 

L. Rouillabd,— Counsel for Respondents 
A. BoHAN,— Attorney for the same 



Record No. 21,6S1 



»2nd March 1883. 



~ • Tnis is a ipotion by the defendants in the 
^}>ove cause to appeal to Her Majesty in Her 
Privy Council against a judgment delivered 
by this Court on 22nd December last, hj 
Vfhich ^he plaintiff recovered against eaoi 
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of them jointly and seyerally the eum of 
Bs 1 1,926.84 c. with costs of sait The motion 
is resisted by the plaintiff on the ground that 
the matter at issue is not above the amount 
in value of £ 1000 as required by the Royal 
Order of 1831. 

In answer to this objection it was contend- 
ed for the defendants that the judgment was 
one pronounced ** in respect of matter at issue 
^ above the amount in value of £ 1000 '* 
because the plaintiff in his declaration had 
claimed Rs ^1,192M (a sum which admitted- 
ly is above the value of £ 1 000). In other 
words it was urged that the value of the 
matter at issue in respect of which the judg- 
ment is pronounced, must be determined by 
reference to the sum claimed by the plaintiff. 
If the plaintiff's action had been dismissed 
and he sought to appeal against the judgment 
dismissing it, it might have been contended 
th&t the test suggested was the correct one,-— 
but the appeal here is arrested by the defend- 
ants, who seek to be delivered from a judg- 
ment by which they were ordered to pay a 
sum inferior to that which the plaintiff had 
claimed. The prejudice caused to them is 
clearly of the amount of the judgment 
(Rs 11,926^ an<f no more, (the costs not being 
taken into account, as it was admitted for 
the defendants, they could not be added to 
the principal sum recovered in estimating the 
appealable value. Railway Company of Ca- 
nada V! Baird 1 M. P. C. N. 8. 114) ; now, in 
Mc Farlane v. Leclaire 16 M. P. 0. 187, 
it was laid down that in determining the 
question of the value of the matter in dispute, 
thé correct course to adopt is to look at the 
judgment as it affects the interest of the 
parties who are prejudiced by it, and who 
seek to relieve themselves from it by an 
appeal. We must apply that principle and 
hold that in this instance it is the amount 
decreed for, and not the sum claimed in the 
declaration, which must be taken . as the 
matter at issue. 

We have accordingly to enquire whether as 
contended subsidiarily by the defendants, the 
sum recovered by the plaintiff is above the 
'^ amount or value of £ 1000 '% the words 
^' amount of £ 1000 " refer^ we think, Ijp a 
matter at issue expressed in pounds sterlingj 
*and therefore the question properly is, whether 
the sum of Rs 11,926.84 recovered by the 
plaintiff, is above the value of k 1000. ^ 

» The defendants contend that it must be 
decreed to be above that valhe^becaj^se they 
urged, by the effect of the currency law «of 



this colony. Rs 10 are equivalent to j£ 1. h 
support ^f .Ibis ôontention, tbe defendanti 
► rely upon a " Proclamation for the regulatks 
of the currency of Mauritius *' approved bj 
the Royal Order in Council of 12th ^ Augos 
1876 and especially on sectian 9 which is u 
follows : " And we do hereby fiirther ordaia 
" and declare that whenever the deésôrmini- 
'' tion of the British currency shall have bea 
'' specified in any regulation and ordinance 
'' proclamation, minute, notification or coo' 
'' tract in force at the datQ of bringring into 
* operation of this proclamation» vrhetherts 
" payment to be made to or by the Govern- 
" ment of Mauritius or by any other peroooi, 
" such sums shall continue as heretofore to 
** be received and paid at the rate in force et 
*^ the aforesaid date/' Assuming tnat the 
Royal Order of 1881 may be considered regu- 
lation» proclamation &c., within the section 
relied upon it is clearly not a regulation Ac. 
ia which the " dehmmaàon of British cur- 
rency is used as to payments to be made Sfc^ 

The object of the section is clearly to re- 
gulate the mode in which sums expressed in 
British currency in the clause of regulations 
&c. provided (i. e. in force at a certain date; 
1st January 1877) are to be paid, and there 
is nothing in it to shew that the framers of the 
proclamation intended at the same time to 
modify the Royal Order which prescribed the 
conditions under which appeals to Her Ma- 
jesty are competent. We cannot therefore 
rule that the Royal Order is governed hj 
that section, and that the word '* £ 1000 " 
in the Royal Order must be read as Rs lOUOO, 
nor can we find in the other parts of the ' 
proclamation, any thing to indicate that it 
was intended, as the defendants contend, to 
give to the Rupee a fixed value of two shill- 
ings, so that Rs 10 in Mauritius shouic/ al- 
ways be deemed equal to £ 1, accordingly it 
appears to us, that the defendants' proposition 
that by the operation of the currency law of 
the Colony the sum of Rs 11,926 recovered 
by the plaintiff is equivalent to to £ 1,196, is 
altogether untenable. 






The question whether that sum is or is not 
above the value of £ 1000, is not in my 
opinion a question of law, but one of fact, to 
to be decided upon evidence. Evidence hBi 
been laid before us, and we have now- to 
examine whether upon it we can say that the 
number of Rupees, which the defendanli? have 
been «ordered to pay,4B above the value of 
£ 1000. 

• Before going into t{ie proof, we^must eay 
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tbat^ we do not beliere in the possibilitT of 
finctitig out the par of exchange whieli nas 
Ibeen £reqaentlj referred to in the argument, 
or the precise intrinsic value of the Rupee 
in terms of British currency ; and the reason 
is plain : one of the currencies having a silver 
an<l the other a gold standard, it is not pos- 
sible to say how many of the silver coins are 
exactly equal in value to one of the gold 
coins. The utmost we can do must therefore 
bCj to find out what in the evidence is at a 
given date^ the nearc st equivalent in Rupees 
of a pound sterling. * 

^ The evidence supplies us with two tests for 
tat purpose. First we have proof of the exact 
quantity of Rupees that a man must pay here 
in order to procure a sovereign^ the evidence 
on that point is not favourable to the defend- 
ants. 

It is shown by an a£Eidavit of Mr W. 
Rogers, that never since June 1882 (when the 
action was entered) has it been possible to 
buy in the market^ one pound sterling for less 
than 22 i o/o premium. This is the usual way 
here of expressing that £ 1 is worth Rs 12.22, 
the Rupee is given the nominal value of 2s. 
or Rs 10 the value of £ 1, and the difference 
between Rs 10 and the sum actually neces- 
sary to buy a sovereign, is called the premium. 
The result of tliis evidence, which has not 
been contradicted, is that £ 1 being worth 
Rs 12.^5 the appealable amount £ 1000 would 
be equivalent to Rs 12,250. In other words 
the amount of the judgment (Rs 11996) would 
be under the value of £ 1000. 

The next test suggested by the evidence is 
the rate of exchange on London^ that is the 
quantity of rupees that a man must pay, to 
obtain such a document as will enable him 
to procure one pound on London. 



The defendants have given evidence of the 
rates of exchange for Bills at 90 days sight, 
but we do not think they afford the proper 
test. For a bill for £ 1 at 8 months* sight is 
not now worth «£ 1, it will be worth that 
amount, only after three months from accep- 
taQce. and therefore the number of rupees 
paid tor such an Instrument^ does not repre- 
fi^l the present value of £ 1; We must 
therefore prefer to follow the rates for bills^ at 
Big;nt^ even they may be open to th« objection 
th«t to persons taking tném, they represent 
the vjilue expressed, Jess about one month's 
interest/ the timef necessary for transmission 
of tho instrument to London, but that is a 



circumstance of which the defendants cannot 
of course complain! 

The evidence shows that the current rates 
for bills at sight were lo. in June 1882, when 
the action were entered, 22, 68 premium ; 2o. 
in december when the judgment was given 
22.^9. So. In January last 2^.29; and 4o. when 
the evidence was laid before us, 22.68 o/o 
premium. Even taking the lower rate of 22.29 
that charged when the judgment was given, 
the result is that to obtain a hill for £ 1 at 
that time, one must have paid Rs. 10 plus 
22.29 o/o = 12.229, which would give us for 
a bill for £ 1,000, the appealable amount 
Rs. 12,229, a sum exceeding the matter at 
issue, which is Rs. 11,926. 

But it was contended for the defendants 
that the current rates published by the Hanks, 
really include a percentage to cover the Bank's 
expenses of transmission, their profits &c., 
which should be deducted in order to arrive 
pt the real value in Mauritius. — This con- 
tention appeared to us to deserve considera- 
tion, and we allowed the defendants to lead 
further evidence, to shQw the percentage 
which they alleged should be so deducted. 
The evidence has been placed before us, 
and we find that in practice Drafts are 
originally issued by the marchants of the 
Colony. Those Drafts are bought up by the 
Banks, who afterwards issue their*own naper 
to the public at rates higher than they nave * 
themselves paid. It is clear that it is in th» 
rates charged by the merchants, when they 
sell their Drafts to the Banks, that we must 
look for the real value of thp sterling. Now 
the defendants* witnesses have told us, what 
is the difference between the rate at which 
the Banks purchase, and the rate at which 
they resell. Mr. Kidson tell us it varies from 
2 to 3 o/o, while Mr. Hourquebie and Mr. 
Couve state it to be from 1 i to 2 o/o. 

This evidence does not advance the defen- 
dants' case. For even if we were to take 
Mr. Kidson's highest valuation, and deduct 
8 o/o from the lowest published rate of ex- 
change, that is, deduct S o/o from 22.29 we 
«would have as the selling rate of the mer- 
cbants 19.29 o/o premium, in other weirds 
JS 1 would be worth Rs. 11.929, and for the 
appealable amonnt of £ 1,000, we would 
find a value of Rs'. 11929 a sum in excess 
of the matter at issue^ Rs. 119<6, by a few 
rupees. Jf we take Mr. Kidson lower valiik- 
tioA of 2 o^, which is the same as the highest 
of Messrs. Hourquebie and Couve, we find 
the merchants^ rates of exchange to be 20.29 
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o/o« and thus we find that the appealable 
amount is equivalent to Rs. 12.029 or more 
than the matter at issue. Finally if we take 
the lowest rate given by Hourquebie and 
Couve, we find the merchant's rate to be 
20.79 o/o, which makes the appealable amount 
equivalent to Rs. 12.079 a sum again in 
excess of the matter at issue. 

We must therefore hold that the matter at 
issue in this judgment, is under the value of 
£ 1,000, and accordingly, that we have not 
the power of granting to the defendants leave 
to appeal. 

We have nut been able to find an express 
decision of the Privy Council in support of 
this decision, but we quote Boswell vs. Kil- 
borne 12 M. P. C. 468 — in which the Court 
of Canada refused leave to appeal against a 
judgment for £ 600 ^f Local Currency, the 
statute requiring as the appealable amount, 
£ 500 sterling. 

On a petition to the Judicial Committee, 
leave to appeal was granted on special grounds, 
but the course folllpwed by the Court below 
was not criticised. The defendants' motion 
must be dismissed with costs. 



SUPREME COURT. 



Appeal feom conviotton op District Ma- 
gistrate OF Port- Louis. — Conviction 

QUASHED AS IT FROCBBDS UPON AN OFFENCE 
NOT CHARGED. — ArT. 88 PARAGRAPH 8 OP 

THE Penal Code. 

The Appellant was employed in a Mercantile 
House and was directed to mix some 240 
hags of sugar so as to produce a certain 
shade of colour» 

He directed one David to procure two small 
bags and to fill one of them, and there is 
evidence that David carried that sugar to a 
carriole under the instructions of th& appel-^ 
[ant. ^ 

The Information charged simply adding ana 
abetting, and was filed under the third para^ 
graph of article 88 of the Penal Code. 

The conviction drawn up by the*' Magistrate 
sets out that the Appellant aided and abet" 
ted in the larceny ^ but the following words 



are addef** by the fact of crciering him 
^^ the said David to fill up a smatH bag of 
" sugar and to carry the same to tf earrtole 
'^ which was waiting at the DocU " — taards 
which would appear to bring the ease under 
the first para of the article above tj%entianed. 

Held that it was impossible to say to tahieh 
paragraph the Magistrate intended his con* 
viction to apply. 

That in adding the words mentioned to the 
narrative of the charge, and proceeding to 
convict upon what he considered the charge^ 
the Magistrate has convicted the Ji,ppeUant 
of a thing of which he was not charged. 

Conviction set aside. 



JAFFEB^— Appellant, 



versus 



THE QUEEN,-.Re8pondent. 



Before 
His Honor A. MuRE.^^Second Puisne Judge 

and 
His Honor L. Cox^ — Third Puisne Judge. 



T. L. Jenkins.— -Counsel for appellant. 
J. A« HiTiÉ.<«»Attorney for the same. 

J. M. Gibson, Substitute Procureur General, 

—Counsel for respondent 
J. GuiBERT, — ^Attorney for the same. 

Record No. 495. 

Judgment of His Honor A. Murb 

80M Manh 1888. 

In this case there was a conviction in the 
lower Court under which Jaffer, the appellant| 
was sentenced to six months imprisonment, 
from which he has appealed. It appears that 
he was charged in the Court below with the 
following offence. '' That on the I2th day of 
" October in the yealf of^ur Lord l&83at 
^ Albion Dock in the said IXstrict, one Jaffer 
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" of no known residence^ lately of the Albion 
'^ Doek^ did wilfully, unlawfully and know- 
'^ ingly aid and abet ift the ^mtans of facili- 
tating a misdeneanor to wit : did on ^he 
date and at the place aforesaid aid and abet 
tbe author of a larceny of sugar, to wit : one 
'* David to abstract, steal, take and carry 
'' away with intent to defraud, about 20 
'^ kilos of sugar, not belonging to him the 
'' said David *\ This information is certainly 
'* not grammatically expressed, but of course 
the Court will not proceed upon that fact. 
The crime ihat seems to be revealed here is 
the crime of aiding and abetting in a larceny 
by helping David to abstract, take steal' and 
carry away, with intent to defraud 20 kilos, of 
sugar. The 3rd section of the 38th article of 
the Penal Code is to the following effect. 
'' Those who shall have knowingly aided and 
'' abetted the author or authors of any crime 
*' or misdemeanor in the means of preparing, 
'* facilitating or perpetrating such crime or 
" misdemeanor, shall likewise be deemed ac- 



t€ 



complices." 



It is elear that from the words used in the 
information it intended to state an offence 
against the said 3rd paragraph of the 38th 
Article of the Penal Code. 

The* Magistrate in the Court below heard 
the evidence at great length, from which it 
appeared that Jaffer, was a man in a superior 
position, a clerk I believe to Pipon. Adam & 
Co., and that he was directed to mingle some 
240 bags of sugar so as to produce a certain 
shade of color^ and that he directed David to 
procure two small bags and to fill one of them, 
and there is evidence that David carried that 
su^ar to a carriole under the instructions of 
this man Jaffer, 

That, I think, is the general nature of the 
evidence and the gist of it. We next come to 
the conviction which the magistrate drew up. 
He inserts in the first place, the information 
and he says in ''the terms of the information", 
'' Jaffer did wilfully, unlawfully and know- 
*^ ingly aid and abet in the means of facilitat- 
** iog a misdemeanor, to wit ; did on the date 
*' and at the place aforesaid, aid and abet the 
'' author of a larceny of sugar to wit : one 
"David to abstract, steal, take and carry 
'' away with intent to defraud about 20 kilos 
''of sugar, not belonging to him, the said 
*' David'', and then he adds these words to the « 
•ODvictipn " by the fact of ordering him the 
" said David to fijl up a small ba^ of sugar, * 
'' and to carry the same to a Carriole which 
^was waiting at the Dock. Whereupon the 



I 



** said Jaffer after having been duly^ called 
" upon to answer the said charge " thus shew- 
ing that he intended to insert the charge as it 
appeared in the information. But he has 
added a very material averment to the charge 
in the information. He has added the aver- 
ment that David was ordered by Jaffer to fill 
up a bag of sugar, and carry the same to a 
carriole which was waiting at the Dock, the 
question arises, is this a good conviction ? the 
Magistrate having added to averments in the 
information and having convicted up in this 
S8th Section, proceeding not upon the 3rd 
paragraph but upon the first paragraph of 
It, for the first paragraph is " Those persons 
" shall be punished as accomplices in a 
" crime or misdemeanor, who by gifts, pro* 
" mises, menaces, abuse of authority or 
" power, machinations or culpable artifices 
" shall have instigated to, or have given any 
" instructions for the commission of such 
" crime or misdemeanor." The matter stands 
" thus : The Magistrate has chosen to add in 
his conviction, to the «information important 
words which undoubtedly seem to bring this 
offence under the first paragraph, that is to 
say, that by abuse of his authority he gave in- 
structions for the commissions of this crime^ 
and it is said in answer to this objection, that 
in truth and in reality the Magistrate meant 
to convict upon the third paragraph of this 
Ordinance, and that what he added by the 
words " ordering to be put into the carriole '* 
was simply a means of aidiifg and abetting in 
the accomplishment of the offence;^ My remark 
upon this point is, that at least this conviction 
is ambiguous : it is impossible to say to whicfi 
of these two paragraphs the Magistrate mea'ht 
his conviction to apply, and I think there 
ought to be no doubt about that. He seems 
with his own hand to make a very important 
addition to this information, which was not 
very well expresssed, and in doing so he 
brought this conviction within the purview of 
the evidence, which had been laid before him. 
This I think was going beyond what the ma- 
gistrate was entitled to do, he was bound to 
find whether there had been a crime within 
the terms of the third paragraph of the 38th 
Article, or not ; but in place of that, he puts in 
words which create an ambiguity and a doubt, 
and I think that any thing which is ambi- 
guous or doubtful in criminal matters, is not 
a judgment that can stand. 



This 'being the view I entertain of this 
matter, I am of opinion that judgment must 
be quashed ; on the ground, in the first piace^ 
that tbe magistrate has cho9en to add mate- 
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terialjy to this offence by adding important 
words to it, that he has created an ambiguity 
in the information and the conviction», making 
it doubtful what the crime was. 



JunoMBNT OF His Honor L. Cox 



SOih March 1883 

« 

I am of the same opinion. The magistrate 
has added iti his narrative of the charge in the 
information, the words which are to be found 
in the conviction. The mistake has been 
probably caused by the fact that there was 
evidence before him, tending to show that 
some offence had been committed by the de- 
fendant Jaffer, in giving such an order as was 
mentioned by the Magistrate. It is quite clear 
that the original information did not mention 
any such order having been given, and the 
Magistrate therefore in adding those words in 
the narrative of the charge, and proceeding to 
convict upon what he considered as the charge, 
has I think convicted the appellant of a thing 
with which he has not been charged, and the 
result, therefore, is not only that the convic- 
tion here is ambiguous, but it is also, I think, 
open to another serious objection, that this 
appellant has been convicted of having given 
instructions or erders for the commission of an 
offence, and that that is an offence with which 
he ]ias never been charged, as to which he 
has not pleaded, as to which the enquiry has 
«not been directed, and as to which, therefore, 
it may be said he has not been tried ; because 
the charge which was made against him, and 
upon which the witnesses were examined and 
cross examined, was a different one ; it was that 
of having actually aided and abetted in the 
execution of a crime, and that being so I think 
the decision arrived at was an incompetent 
one and that the conviction must be set aside. 



SUPREME COURT 



Claim of Interest on amount of valua^ 

tf ION OF LAND TAKEN UNDER OrDINANOI! 1 
OF 1881 FROM DATE OF PROCLAMATION TU 
DATE OF PAYMENT. 



•« 



Ijfie plaintiff in this case claims interest upon 
the valuation which the Forests^ Lands Pur^ 



ehass Commission placed upon, a f^ewtionof 
her land taken junder Ordùumc& lO 0/I88I, 
from theylatê of Broclamaiiùn. 

A portion.of the total auantity af iamd pro^ 
claimed was under oullivation, the nensaindet 
consisted of bare land, the applicestU reeiric^ 
ed. her application to interest 4^n the tmlvt 
of the unculticated portion. On 6ehal/ of 
the appellant it was urged th^^ àp the 
. effect of the proclamation, the apgnMant had , 
been dwrived of the use and dispo^ctl of her 
land, that she will continue to be so deprived 
until the final decision of the Gfot>ernor as 
to the acquisition of the la^nd, und that 
under such circumstances ehe^ ia entitled to 
compensation under paragraph 4 of article 
l^ of ordinance 10 0/ 1881. 

Held 1. The owner is not enlilled to oompen* 
sation simply because his land is proclaimed, 
but only when he can prove dama^ tohich 
is the natural and immediate consequence of 
the prohibition or of the delay referred to 
in artide S. 

2o, The compensation to which he is then an- 
titled must be equal to the loss proved to 
have been really suffered. 

So. That no interest at 7 0/0 or any other 
rate could be allowed simply because the 
land had been proclaimed. 

Appellant^ s claim to interest cannot be efUer* 
tainedm 



WIDOW DIORÉ— Appellant 



versus 



GOVERNMENT— Respondent 



Be&re 
His Honor A. Murb,— Second Puisne Judge 

and « 
His Honor L. Cox^Third Puisne Judge 



W, Newton,— Of Counsel for Appellants 
V. Boulé,— Attorney for the same ~ 
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him OzBBov, Substitute Procureur Gene- 

'a1, — Counsel for Respondent 

O uiBSBTf — Attorney for the saipe t 

Record No. 21,851 



Jtji>ombnt of His Hokor L. Oox 

8rd April 1888. 

This is an. appeal from a valuation by 
le forests Lands purchase Commission under 
Ird. 10 1881. The principal question in* 
olved has been already decided against the 
appellant by Judgment of 14 February last^ 
>y which the Court approved the valuation of 
Els 169,117' which the Commission has set on 
the property. But the judgment reserved for 
further consideration, the appellant's conten- 
tion that she should be allowed interest on 
the said sum of Rs 109,117» from 10th May 
1881 when her land was '' I'roclaimed under 
the provisions of Ord. 1 of 1881. This ques- 
tion has been argued before us, and we now 

proceed to give our judgment on it. 



Before the Commission, the appellant had 
apparently claimed interest on the value of 
the whole of th? Land which the Qovernment 
intends to take from her ; i. e. on the total 
sum of Rs 159,117 awarded by the Commis 
8ion*-th6 claim now submitted to ua is how- 
ever of a more restiicted character : the ap- 
pellant's property taken by the Government, 
consists of 946 acres, of which 484 acres 
are under cultivation, the greater part being 
leased to the owners of ''Hermitage'' Estate, 
the remaining portion of 510 acres is not 
and has never been cultivated— the Commis- 
sioners in their report describe it as being 
<< more or less covered with wood or brush- 
*< wood." It is now admitted by the appell- 
ant that she cannot claim interest on the 
value of the cultivated portion, and her claim 
is confined to interest on the value of the 
uncultivated portion. The appellant does not 
allege that she has suffered special damage to 
a determined amount, we were not referred 
to any fact of the evidence in the record as 
shewing sttch damage or the amount of it. 
But the appellant's «Counsel asked us to 
assent to the following propositions, on which 
he stated bis case. 

lo. T)^t the land had in fact been pro- 

claiiaed, • ^ 

2o* B} the effect of the prohibition result- 



ing from the Proclamation, the appellant .has 
been deprived of the use and disposal of her 
land. 8o. That she will continue to be so 
deprived until the Governor's final decision 
as to the acquisition of the land, and 4o. that 
under such circumstances the appellant is in 
law entitled to compensation under par. 4 of 
art- 34 of ord. 10 of 1881, and that for such 
compensation she should be allowed interest, 
or an annual percentage, on the value of the 
Land. 

In support of the last proposition, the recent 
decision of this court in Racet vs Government 
was relied upon. We think it clear in the 
first place that under the general law of the 
Colony, the appellant is not entitled t > interest 
on the sum representing the value of her 
property, or on any part of that sum. For 
the Government is not in the position of a • 
debtor " in mora " as provided by article 
1153 C. C or of a purchaser having taken 
possession and deriving a benefit from the 
subject purchased, within article 165^ C. C 

The special ordinance itself no where 
contemplates, that the owner of land proclaim- 
ed will be entitled to interest from the dale 
of the proclamation, the only article which 
speaks of interest is art. 19, which provides 
that the price will bear interest at the rate of 
7o/o for a period not exceeding three months 
from the date of the transcription &c. From 
this provision it may be inferred '* a con* 
trario '' that the Legislature did not intend ^ 
that interest would run before that date, and 
for an undetermined period of time. 

The appellant's Counsel contends however^ 
that altho' strictly speaking she may not be 
entitled to interest properly so called, yet she 
is entitled to compensation under art. 30, and 
that the compensation may be allowed in the 
shape of interest at an annual percentage on 
the value of the land, and it was suggested, 
that as 7o/o is the rate provided by the ordin- 
ance in art. 19, such a rate would be the 
proper annual percentage. 

Par. 4 of art. 30 of the Ord. which is thus 
relied upon, provides that the valuation of land 
by the commission shall be based upon (inter 
aha) t' ^^y damage being the natural and 
** immediate consequence of such prohibition 
'' as aforesaid, and of the taking possession of 
*' the land by Qovernment under art. 14 of 
'' this ordinance, or of the delay which has 
" occurred or will occur before the final de- 
*' cision of the Governor respecting the ac- 
quisition qf, the^a&d." 
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It is necessary to ascertain what is tbe 
e£fect of the *' proclamation" under ord. 1 of 
188], or of the notice " that the Oovernor 
'* in executive Council has declared tliat it is 
*' advisable to acquire the Land'* provided for 
in art. 9 of ord. 10 of 1881. 

The effect of the Proclamation is only 
to prohibit the destruction of trees, and 
as provided by section 8 of ordinance 1 of 
1881, any person suffering '' actual pecuniary 
'^ damage in consequence of that prohibition 
is to be indemnified. Ord. 10 of 1881 goes 
further with the interference with the right of 
property. The art. 35 says after service of 
the notice under art. 9 it shall not be lawful 
'' (lo) to destroy trees (2) to sell or exchange 
" the whole or part of the land (3) to d<*pas- 
'' ture cattle or cause any animal to feed on 
''the Land.'* 

Now the owner is entitled to compensati<^>n 
if he has suflfered '^ damage as the natural and 
. " immediate consequence of the prohibition." 
He is therefore entitled to compensation only, 
if by being prevented from cutting down his 
timber or selling '* or exchanging his land, or 
'' from sending his cattle to graze on the land, 
^' he ha% directly and immediately suffered a 
" loss.*' 

In the case before us, there is nothing to 
shew that the appellant has lost money, or 
.what amount, by labouring under those pro- 
* hibitions. 

It is not shewn that she was actually cut- 
ting the timber on her hand, thereby deriving 
an income or profit from her property, and 
that the proclamation has deprived her of that 
income ; or that she had a herd of cattle, 
which she was in the habit of sending to graze 
on the Land, and that she has suffered a loss 
by being forbidden to do so , or that she had 
received a bona fide offer to sell her land for 
a price superior to what the Commission has 
allowed, and has been unable to sell in con- 
sequence of the prohibition to sell resulting 
from the notice. 

Therefore I think it is impossible to say 
that the appellant has suffered loss as '' the 
'' natural and immediate consequence t)f those 
** prohibitions ; " of course it is hard*for a pro- 

{irietor to be prevented from doing «vvljiat he 
ikes with his own— and it is quite possible 
that the prohibition to use, employ or dispose 
of his property as the owner may wish to do, 
may result in a prejudice 4o4iim. It is possible 
for instance to suppose that if the land had 



not been proclaimed^ some body would k 
been wishing ^ buy it at a very high pc 
But any slich eventual or contingent prejsà 
does not give a right to compensation ici 
the ordinance, which (whether rightly 
wrongly we haye not to say) allows coia|< 
sation only for loss which is the nature à 
immediate consequence of the prohibitioot 

For the same reasons, I cannot say à 
the applicant is entitled to compensation ï 
the delay which has occurred or will os 
before the Oovernor's decision ; because alts 
thui delay may eventually hd a cause of o 
mage, I have no materials on which I cans 
that Mrs Dioré has suffered or will six&: 
loes of Rs 10, or 10,000, or any loss asn 
immediate and natural consequence ot i 
delay. 

I do not think that the judgment in ^t 
vs the Government can be invoked as aiitk 
rity in support of the proposition, that a 
effect of the Proclamation and noiceist 
deprive the owner of the use and disposai ^ 
his land, and thus to cause damage for whii 
the owner is entitled to compensation. 



The conclusion arrived at by the Ju^i 
does not support the appellant's view; i^i^ 
was to this effect : the Court remitted to tk 
Commission to amend its award by aIIowà{ 
.to the appellant such an annual peicenta^ 
upon the value of the land, (the Court did Q^^ 
say 7o/o or any other rate) as will in th« 
opinion indemnify him for the damage, h&% 
the natural and immediate consequeuce i 
the delay which has occured or will (k^ 
before the final decision of the Goveraor. 

The conclusion is one which I think ^ 
fectly correct, if (as I doubt not) there wtf 
evidence to show that Ravet had suffered ^ 
tual loss as the natural aud immediate effe^ 
of the proclamation. If for instance it ^^ 
shown, that he was actually engaged in cuttii^ 
his timber and deriving an income bom tii^ 
work, an income which was stopped by f^ 
being prevented from cutting his timber, a^ 
continuing under that prohibition until t^ 
Governor's decision, I think he would ^ 
clearly entitled to compensation for tbe b^ 
as being the immediate and natural coos^ 
quence of the prohibition or of the ^^'^^.tJ 
must elapse before the Governor haç decidea* 

But this conclusion is very different ftoiB 
the one the appellant wishes us to arrive^^ 
i. e. that the mere fact of the land beiQg 
proclaimed^ ^j depriving the owner of ^^ , 
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ise and disposal of his land'* giVbs a right 
compensation in the shape of interest or an 
mal percentage (which is after all very 
vch like interest) on the yalue of the proper- 
Tlie very position taken by the appellant 
ore U8y shows that this contention cannot be 
tertained/or the whole land of the appellant 
3 been proclaimed, and yet we find that 
Jtit half of it is underlease and producing 
it, and that she claims compensation only 
' the part which happens not to be leased or 
yield any revenue. It is clear therefore that 
e mere fact that land is proclaimed, does not 
ke away the '' use and disposal of it " since 
T8 Dioré is actually deriving profit from 435 
res of proclaimed land, and that the mere 
2t of the land being proclaimed, does not give 
right to compensation because tho' she has 
15 acres proclaimed, she claims compensation 
r only ôlo acres. Upon the law of the case^ 
must therefore arrive at the following con- 
usions. 



lo. The owner is not entitled to compensa- 
Lon simply because his land is proclaimed, 
ut only when he can prove damage which 
3 the natural and immediate consequence of 
he prohibition or of the delay referred to in 
Tticle 8o. 



2o. The compensation to which he is then 
mtitled, must be equal to the loss proved to 
lave been really suffered. 



If it is shown that the owners loss is of cer- 
tain amount monthly or yearly, it is competent 
to give him interest on the value of the 
whole or a part of the property, at such a rate 
as will give him a monthly or yearly income 
equivalent to what he has lost. But to allow 
interest either at 7 o/o or any other rate, 
simply because the land has been proclaimed, 
and without proof of any definite toss coming 
within part of art. 80, would be an arbitrary 
proceeding, and one which is not authorized 
either by Ordinance 10 of 1881 or any other 
law of this Colony. . 



For tha above reasons, I am of opinion that 
the appellant's claim to interest cannot be 
entertained, and as there is no other question 
in this appeal, that it should be dismissed. * 



Judgment of His Honor A. Mttrb. 



^d April 1883 

In this question, whether interest or com- 
pensation is due to the appellant in the cir- 
cumstances of this case, I have arrived at 
the same conclusion as my learned brother 
who has just delivered his opinion. According 
to my notes of the argument of her Counsel, 
the appellant based her present claim (1) on 
the prohibition contained in the proclamation 
of her lands on 10th may 1881, its effects 
being to deprive her of the use of her property 
and the power of disposing of it, and that 
state of matters would continue so long as the 
purchase by the Government of her land was 
unsettled and (2) that tlie simple fact of the 
delay, or as I may rather call it, the lapse of 
time between proclamation and the determi- 
nation of the (iovernment, entitled the appel- 
lant to an indemnity in the sense that it 
constituted damages as contemplated by the 
ordinance. 



The right which is given is a claim of 
'' damage being the natural and immediate 
" consequence of the delay which his oocur- 
** ed, or will occur before the final decisjon 
'' of the Governor respecting the acquisition 
'^ of the land.'* If the simple delay in pay- 
ment of a sum of money, which had been 
calculated as the value of the land at a 
certain date, and found due, had been con- 
templated as giving rise to the claim, I 
cannot help thinking that the word interest^ 
and not the word damage would have been 
used. The use of the word damage clearly 
implies that the compensation to be grant- 
ed, involves the idea of loss arising, or 
the deprivation of profit, in consequence of 
the delay. The Ordinance requires the con- 
dition of damage being the consequence of 
délai/. 1 cannot read this as meaning that 
delay simply gives rise to the right here con- 
ferred. — There is besides that, the damage 
resulting from the delay. I have always con- 
sidered 'that when damages were due, there 
was implff^ some ** damnum emersens or 
lucrum eessans " in consequence of the act 
of the debtor in the damages. Undoubtedly 
when" a claimant desires to make out a case 
for the commission exercising the powers 
conferred by 4th«paragraph of article 80, he 
ought to giv« proof of the ppecial damage he 
has sustained, either by the loss which has 
résulte^ and will result to him, or by th« 
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dqHirmtion of gsii», wbicb lie has saffisred. 
If there be no such proof and if the mere 
lapee of tiiiie is fonoded on^ ae giving the 
light, then I think it most be held that the 
claimant ia not within the porriew of the 
paragraph. It seems to me that these consi* 
derations derive greater force if the common 
law of this Volanj be taken into considera- 
tion. If the claimant be pot in the position 
of a creditor, to whom a fixed sum of money 
is doe at a certain date, the Code in eflfect 
sat 8 : -»- damage is [ resumed — and no proof 
of special damage will be necessary (art. 
11^). Bat then to entitle the party to this 
kind of damages, they are only dne from the 
date of the demand in a Court of Justice, 
and are not due for however long a period of 
time may have elapsed before the action is 
raised. 



This being the mode in which " intérêts 
moratoires " are given in our law, it is clear 
that a claim'int under the ordinance now 
before us, does not in the least fall within 
its scope — It is also to be kept in view, that 
the Government of the Colony is to a cer- 
tain extent placed in the position of a pur- 
chaser of land. But under another article of 
the Code the seller may either stipulate for 
payment* of interest^ or if the subject sold 
hasp been delivered and is productive of fruits^ 
then only interest is due.*— Hereto it is clear 
that a claimant under this Ordinance is not 
in a position to avail himself of that article 
of the Code. «— The general rule then being, 
that interest does not run by the force of 
the Common Law, it is reasonable to inter- 
pret the paragraph under consideration as 
implying something more than mere delay or 
lapse of time. 



But the claim of the present appellant 
being founded merely on that delay, and not 
upon proof ol damage sustained by her or 
loss caused by the proclamation, or service 
of the Government notice on her under art. 
9 df Ordinance No. 10 of 1881, so that she* 
has lost any income, or profit derived from 
her land or been prevented from selliAg it at 
a higher rate than she lias obtained^ I have 
no hesitation in repelling the contellti^f^ of 
the Counsel^ and.thiM shftrtly statins' my 
concurrence în the views of my leamea bro- 
ther in ihiê case.- 



1 



«vrmciie €3ovfrr 



Hawdahusto District Jttuom 
oommahduig hoc to kbojeivjb 
^Articls 60, 61 of 
1bô2.—ca8b 18 hot aw 



AK APru 
Si 

c 



Ihiê is a tmotùm far a 
irici Judge of Sey^tlUsy 
to receive anoiiee of 
againêt a judgment 
motion was reeiited, a$ the 
an appealable one. 



like case was as follows : TJke tsppliceniiii 
Notary o/Segchelles, and tender ed/or refi 
tration a contract of marrksffe eantaini^fi 
donatio inter vivos, upon ufMch a duOf 
8 o/o wa$ claimed. Tkis - ^oae reêisui 
applicant^ who thought that only R, tîj 
could be charged. By consent the diffv^ 
was submitted to the District Judge 
Chambers, who held that the sum of À ^| 
was properly charged. 



It was further urged that the Judgment r^{ 
one concerning a right arising out of at» 
tract of ** Marriage ", and that even t/«" 
appeal did not lie, the judge was bounds 
receive the notice of appeal. 



_ to tie h 
numdinjii 
hyapM 
by him, Ij 
e^mentUn 



Motion refused with costs. 



EX PARTS 
DUCHENNE,— AppUcant 



Before 
His Honor L. Cox,-*Third Paisne Judge 

and 
His Honor J. RoxnLLARD,— Puisne J«rfg« 






y. KivERNj-— Of Cbtinsel for «Applicant . 
E. Oakacqavd»— Attorney for the same 
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. M. O1B0OK, — SulMtitute Procureur and 

Advocate General,<— Of CoumePfor the 
I>i9Crict Judge of Seychelles 
• Qtjibxrt^ — Attorney for the eame 

Becoi:d No. 21,896. 

3rd April 1883. 

«This is a motion for a mandanhUê to the 
District Judge of Seychelles, commanding 
him to receive a notice of appea] by the appli- 
cant against a judgment delivered on the 9th 
February last and to bind the applicant in 
recognizance for the prosecution of the appeal 
in terms of Article 61 of Ordinance No 34 
of 185^. The motion is resisted by the 
Substitute Procureur General for the District 
Judge on the ground that the judgment is 
not au appealable one. For the applicant it 
-^as replied first that even if the matter at 
issue in the judgment is not of the appealable 
amount, the Magistrate is bound to receive a 
notice of appeal and to act upon article €i, 
when even such a notice is tendered to him 
and that his refusal will justify the issue of the 
writ. We think this argument is untenable. 
The writ applied for is a High Prerogative 
Writ^ not to be obtained by merely asking 
for it and which will issue only when a strong 
necessity for it exists — as its object is to 
provide an efficacious remedy, it will not 
be granted if when granted it would be nuga- 
tory or useless. Now assuming that the Law 
imposes on the Magistrate the duty of re- 
ceiving an appeal whenever tendered| it is 
clear that when the Judgment is one against 
which no appeal is competent, the applicant 
will not be benefitted by having the Magistrate 
commanded to receive such an incompetent 
appeaL But we think it clear that the law, 
articles 60 and 61 of Ordinance No. 34 of 
1862, does not impose on the Magistrate the 
duty of receiving a notice of appeal when the • 
matter at issue is one against which no 
appeul lies. 

The applicant must therefore satisfv us 
that the judgment is one against which he 
has the right of appeal. ^ Prom the affidavit 
it appearsi that the applicant who is a notary 
at Seychelles, tendereafor registration to the 
Registration Office there, a contract of mar- 
riage CQ^taininff a " donaiio inter vivos " upon 
which a duty of 8 op (or Rs 800) was claimed 
by the dffioer as the proper duty. 

• 

This was resisted by the applicant who 
thought that only B. 0.40 c. could be charged. 
' By.consent th^ difficult? was submitted to * 
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the District Judge in Chambers, who held 
that the sum of Rs 8OO was properly charged 
by the registration office. It is dear that in 
this judgment the matter at issue is under 
Rs 600 — and therefore the judgment is not 
an appealable one under article 14 of Ordi- 
nance No. 10 of 1858, which declares final 
judgments in which the matter at issue does 
not exceed Rs. 600. It was further urged 
that the judgment being one concerning " a 
" right arising out of a contract of marriage " 
the appeal would be competent under articles 
14 and 3 of Ordinance I of 1853. But we 
cannot consider that the judgment by which 
the District Judge held that Hs 300 and not 
R. 0.40 c. was the proper duty payable to 
Government for the registration of the deed is 
one dealing with a " right arising out of a 
contract of marriage ". Finally it was con- 
tended that under a proclamation of Governor 
Farquhar (No 247 of 4th Nov. 1817) which 
provides that all questions concerning regis- 
tration dues will be submitted to the '' Juge 
de Paix, '* subject to appeal to the Tribunal 
of First Instance of Mauritius, allowed the 
applicant to bring the Magistrate's Judgment 
for appeal before the Supreme Court which 
has replaced the Tribunal of First Instance. 
This argument again we must rrjett. There 
is no Juge de Paix now at Seychelles, nor 
have we here any judgment by such an offi- 
cer. He has been replaced by the District 
Magistrate or Judge, and judgments givgn by 
that officer are final (whether in revenue or* 
other cases) unless they are such that an 
appeal is competent under the provisions of 
Ordinance 22 of 1853. 

The motion is refused, with costs. 



SUPREME COURT 



ApPBAL BV MANDATABT holding a GBNBBAXi 
PÔWSB.-^A SPBdAL POWEB O» ATTOBNXT^ 
TO APPBAL IS NOT BBCBSSABT. 

This is a judgment upon an objection raised 
to au appeal lodged by the plaintiffs against 
adjudgment of the Master, sitting as Com» 
missioner in Bankruptcy^ 

The appellants ^r^ mandatories of merchants 
in India who are creditors of the defendant. 
Befwre the Master their power to act was 
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, appealing from 

the MoêUr^ê decision the defendant eon^ 
teated their right to do eo on tie ground 
that they required for that purpose an 
express power of attorney. 

Hetd that the ol^'eetion was not a valid one. 



Before 
His Honor A. Mubb, — Second Puisne Judge 

and 

His Honor L. Cox, — Third Puisne Judge 



PURTHA & ors— Plaintiff 



versus 



ESSACK— Defendant 



Judgment on preliminary Objection 



W* NswTON,*— Counsel for Plaintiff 
F. J^OBBKT^ — Attorney for the same 

L. BoiTiLLARDf— Of Counsel for Defendant 
6. HBBOHBNRODBK^^^Attomey for the same 



Beoord No. 21,89a 

nth April 188S. 

In this case a preliminary objection has 
been taken to the competency of the appeal. 
It appears that the debtor here, Essack pre- 
sented a petition for arrangement under the 
Bankruptcy Ordinance of 1852 before the 
present Bankruptcy Judge, the Master of the 
Supreme Court, whO| by a certain Ordinance 
oomes in place ^f the Judges of the Supreme 
Court as Commissioners in Bankruptcy. The 
Statute requires that such a petition shall 
be served upon all the creditors ascertain 
number of days before the «private meeting, 
as it is called» at which it is to be considered 
by the creditors along with the Commissioner 
in Bankruptcy. That is thf reqairement of 
the Ordinance on the subject, and in accord- 
ance with that requirement the Baukrupt, 



who i>rpposed to^y his creditor £5 per 
of theif debts on condition of receiving i 
charge in full, served the required notice l 
four gentlemen in Port Louis^ as duly re^ 
senting four different merchants in Bomk 
These gentlemen did attend, the pri 
meeting before the Commissioner in B 
roptcy at which the deed of arrangement 
to be considered. They affirmed the debti 
their respective principals, and tjhey tbej t^ 
part in the deliberation under vrhich the e 
ranj^rement was to be held valid or not nU 
Under the Ordinance the arrangement m« 
be affirmed by three fifths in. number vk 
value of the creditors, now that having bee 
done, these persons appear as dissentients, ad 
they appeal this resolution of the creditono 
the Bankrupt tc the Supreme Court. It ri 
to be remembered that under this statute tl^ 
enactment as to appeal is this» that erti) 
Commissioner is to have superintendence d 
control in all matters of Bankruptcy id 
shall hear and determine e?ery possible qn» 
tion that shall arise, subject in all teases ioc 
appeal to the Supreme Court, and it is unde 
these words that this matter conies before s 
Now when the matter does come before \»i\ 
preliminary objection is taken, that a sfed 
power of attorney is necessary in order ti 
make a valid appeal and to entitle the pvif 
to appear here in this Court and under lb 
.appeal ; and we had a very able argumeot 
submitted to us by Mr Rouillard^ in mbà 
certain authorities were quoted to the eid 
that a petition of appeal was a new pro» 
dure and a new instance, and that that bein| 
so, a special power of attorney was necessar} 
even to a mandatory who had the right » 
bring the original action. He quoted tf 
authority firom Carré and Chauveau (Diction 
ary of i'rocedure) with reference to the K"^ 
of Civil Procedure and the law of appeal is 
that Code. Kow I have no hesiutioo ifl 
saying that I do not think that that C(A 
applies. There is no doubt indeed that U 
does not apply, and the special doctrio^ 
quoted to us therefore is not binding on a> 
and has no authority in this matter. But ^ 
maintained that the law on that subject wtf 
merely derived from the general law of ^^^ 
date in the Code. It is of importance in ^' 
sidering this matter,' ihat we consider the 
kind of power which it is admitted these à^ 
représentants of the parties in fiontbay h*^' 
whether it is a special or a general 'maudats 
which they had. Under the i98>th article 
of.the Code, the mandate may be either sp^ 
oial or general, and I think the power wiu<:o 
a party, has frho represents a firm of ^^^' , 
chants abroad, "musti be a very general ^^^ 
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ndeedf covering all the affairs of the ipandaDt, 
irkd enabling the agent to attend (O éVery in- 
;eire8t of the mandant which is in ieopardv. 
3x1 tbe other hand there are very serious obh- 
gAtions arising oat of that power — there is 
uLi:idoiibted1y in such a case, tne obligation to 
Ay tbe price of all goods in this Colony he 
.&8 ordered for his foreign principals, but 
BAr Rouillard argued that tbe power which a 
xnandatory faad> even to receiye the price of 
tbe goods, did not authoiise him to raise 
actions for the amount. I do not wish to call 
tbat law in question, but I make tbe remark 
tbat that must be where there is a special 
mandate given, and so, I think the remarks of 
Ijaurent must be interpreted. In sections 
487 Vol. tl of this work, he is going over 
the oases in which special mandatée have been 
given." Le mandataire est chargé de recou- 
*' vrer une créance c'est-à-dire de recevoir le 
" paiement — Pourrait-il tirer sur le débi- 
" teur 9 " and in article 488 he says : '' 8i 
*' le débiteur ne paye pas^ le mandataire au- 
*' rait-il le droit de le poursuivre en justice ? ** 
It is perfectly clear to any mind tbat Mr Lau- 
rent is then considering the case of a special 
mandate, and whether that special mandate 
can be extended to some thing beyond that 
which is specially stated in the mandate. 
How that is not the case which we have here 
to determi&e. We have here to determine 
the case evidently of gentlemRn who must 
hold a general mandate, because they duly 
represent foreign merchants in this Colony, 
and if duly representing foreign merchants m 
this Colony, I think their mandate must be 
• considered a general mandate, and not a spe» 
cial mandate. But while I make these re- 
marks upon the argument submitted to us, the 
judgment of the Court does not depend very 
much upon these considerations, for I am of 
opinion (and my learned brother I believe is 
also of the same opinion) that in this case 
the bankrupt Essack, the respondent here, has 
by his own action and conduct barred himself 
from taking the objection which he now does. 
—He has summoned those parties to appear 
in this bankruptcy arrangementj he has asked 
them to make affirmation of the debts which 
he himself owed their principals, he has asked 
them to vote for his j^roposal, that they should 
aocept 25 per cent and give him an entire 
discharffe of all hi^ debts. He has asked them 
to da all that without any objection on their 
part, be has not at any one moment stated to 
them.*—*' If you do not choose to assent to 
^ what I propose, I wfll turn round upen you 
*' and refuse to acknowledge your right ** 
but these gentlemen having some ground of 
irhich we l^now nothingp to object to this 



arrangement, and which they desire to bring 
under our notice, take an appeal, and then 
the bankrupt turns round and says : " I deny 
" your right to appeal, and I put it on this 
'' ground^ that this is a petition of appeal and 
*' therefore is a new instance ". I think we 
cannot listen to that argument from him in 
the circumstances of this case. He has re- 
cognized them a^ the general representatives 
of his creditors, who are parties abroad, ami 
having done so, and this matter beine an 
appeal in bankruptcy (regulated as I have 
said, thai we must consider ourselves as two 
branches of the same Court, and not as dif- 
ferent Courts that the Master is sitting as a 
Commissioner in bankruptcy) all that he has 
done is subject to an appeal to the Supreme 
Court of this Colony. Viewing the matter 
in that light, I have no hesitation in saying 
that this objection is not a valid one, and 
cannot be upheld. 
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I am of the same opinion. I thmk the res- 
pondent must be taken to have admitted that 
the parties, who appear on this record as re- 
presenting the appellants, were, really the 
representatives and agents of the appellants, 
and had sufficient authority to represent them 
in the proceedings before the Master. ThaS 
admission results clearly from the admitted 
fact, that those"^ parties were called to appear 
before the Master, as representing those Bom- 
bay merchants, to shew cause against the pro* 
posed arrangement. The question, it seems to 
me, comes to this, whether those people being 
agents and having sufficient authority to re- 
present their principals before the Master, can 
raise this appeal in their name, without an 
express power of attorney, and Mr Rouillard^ 
as I think, very properly restricted his objec- 
tion to that point. This as a point of law is 
made to rest upon the opinion of Carré and 
Chauveau, in their commentaries on article 
4S4 of the Code, in whioh they laid down 
certainly that a party in order to appeal in 
matters of this kind, must have an express 
powec of attorney. Those frenoh authorities 
we jlways follow, and we find them to be of * 
gteat assistanpe, when they purport to construe 
a. text of therfrench law which is also in force 
in this Colony, but here their opinion is ex- 
pressed in connection with a system of french 
procediyre as *to* appeals, and it is in oonnec- 
tion with an article of the Civil Procédure 
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wbicb has no application in this Colony, 
Therefore I think what Carré and Chauveau 
say as to that matter, with regard to the par- 
ties who have authority to appeal in France, 
can have no application to thia case. The 
other authority that we were referred to, Lau- 
rent, does not appear for the reasons given by 
my learned brother» to have any bearing on 
tiiis question. Therefore, apart from autho- 
rity, the question is, have we any thing like 
pnnciple or justice, or reason, to support this 
objection ? I think not, I think if those 
people who appear on the record as agents of 
the Bombay merchants, are admitted to be 
their agents before the Master, so as to make 
the judgment of the Master binding upon 
their principals, it would certainly not be fair 
to say, that they are not their agents when 
they seek to relieve their principals of the 
consequence of that judgment. I think there- 
fore, that neither on authority nor upon prin- 
ciple can we support the objection now raised, 
and I must come \o the conclusion that it is 
not valid. 



SUPREME COURT 



Appbal from dbcision op District Magis- 
trate Flacq — Embezzlement. — Ambi- 

• GUiTY ijr information. — Accused not 
formally called upon to deliver monet 
—Only part of amount charged shewn 

BY evidence to HAVE BEEN PAID TO 
DECEASED. 

ITUs U an appeal from a decision of the District 
. Magistrale of Flacq ^ condemning the appelle 

ant to three months imprisonment for em» 

beuglement. 

The appellant u^as employed by the defendant as 
a haifker of bread ; he was charged with 
hafmg embezzled the money he had received 
for certain loaves entrusted to him» 

The appeal was based on the following grounds : 

lo. Became the information is ambiguons in» 
. asmueh aa two deposits or truste are men» 
. tioned in it ; the deposit and trust qf the 
money, and likewise that of the bread» 

Held that this obiection cannot be supported, as 
the bread was mentioned Ut explain how the 
money came into the appellanfs possession^ 






. 2o. 7%ai the appeUani iai not been eOà 
upon A deliver the money he h<ui received ft 

* the bread. 

Held this was unnecessary, a» a Jt'audulefd ». 
tention of appropriating money entrusted ia 
person may be inferred from the eircumsiaw 
qf the case. 

So. I%at the appellant was charged wiihhaxi^ 
misappropriated Bs. 11.04, and from tk 
etidence it was only shewn Ukai Re* 5.03 hà 
been paid to him. 

Held that the delivery of the JRs. 5.03 its; 
sufficient to support the Magistrate'ê findi^. 

Appeal dismissed with costs* 

AH- HEBT,— Appellant 

versus I 

THE QUEEN,— Bespondent 

Before 
His Honor Sir A.G. Ellts^ Kt.— Chief Judge 



and 

His Honor L. Cox, — Third Puisne Judge 

V. Delafaye, — Counsel for Appellant 
H. Bertin, — Attorney for the same. 

J. M. Gibson, Substitute Procureur OenenI, 

Counsel for Respondent 
J. QuiBBRT,— Attorney for the same 

Record No. 496 

Judgment of His Honor L. Cox 

20tA April 1883 

This is an appeal from a decision of the 
District Magistrate of Flacq sentencing the 
appellant to three months imprisonment on s 
charge of embezzlement. 



The information upon oath is in 
terms ^' One Ah-Heet, of Centre of Flacq, in 
** the said distrtot, a hawker of bread, in tt^ 
** complainant's service did wilfully, Unla^- 
** fully and fraudulently embezzle and s^u&Q* 
" der certain n oneys, to wit, eleven lupecÉ 
"* anc[ four cents to tha prejudice of the oifo^t 
'' thereof, to wit, the said Leonard Uattguet 
'* which said sum was the value of one 
*l hundred and fifoy ei^ht loaves of vbread ^' 
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trusted to the said Ah-Heet by oopaplainant 
-for tbe purpose of being^sold (a Heelooman 
and Vythelingunii which said moneys had"* 
theretofore been delivered to him the said 
Ah-Heet by the said Heelooman and Vythe- 
lingam, merely in pursuance of a deposit 
or trust with the condition that the same 
'* should be returned or employed for a 
•• special purpose^ to wit, for the purpose of 
^' being handed over to complainant." 

Now it is urged that this information is 
ambiguous because there are two deposits or 
two trusts mentioned in it« there is the deposit 
or trust of tho sum of money itself, the Rs 
11 .04^ and the deposit or truet of the 150 
loaves. Upon reading over the information 
carefully I think this objection cannot be 
supported. I find that the embezzlement 
which is charged, is the embezzlement of a 
sum of money Rs 11.40. It is averred, in the 
first place, that this sum was delivered to the 
appellant in pursuance of a deposit or trust, 
and there is also the averment that that sum 
having been so delivered to him, was by him 
embezzled and squandered to the prejudice of 
the owner thereof. Those averments make a 
sufficient charge of embezzlement» It is true 
it is explained how the money came into the 
man's possession, that it was the produce of 
a quantity of bread, which he was instructed 
to sell ; but I do not think there is that am- 
biguity which is sufficient to vitiate the in- 
formation, and therefore I think this ground 
of appeal cannot be entertained. 

The next objection is, that there was no 
evidence before the Magistrate in support of 
the charge. It was argued first of all, that the 
defendant had not been put " en demeure " 
to deliver the money. I quite admit, as a 
matter of principle, that when a man has 
received money for another person, he cannot 
be charged with embezzlement, before he has 
been called upon to return the money» and 
there has been something amounting to a 
refusal on his part to do so ; in the majority of 
cases therefore, an act of some kind, either a 
^ mise en demeure " or a formal request by 
the owner of the property, is necessary, but I 
cannot say that it is always necessary, be- 
cause the object of* the '* mise en demeure *' 
or of the formal request, is to prove on the 
art^of the person holding the money,a fraudu- 
ent intention to misappropriate, and that may 
undoubtedly result from the circumstances of 
the ease. If it is proved that the man liaving 
received money fur another person, for which 
he is bound to account to the owner, absconds 
with that^mpney, and jivheft he is arrested soitie 
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short time afterwards, denies having received 
it , those are circumstances from which a 
reasonable man must infer, that he had the 
intention of appropiiating the money. 

NoW| here before the Magistrate there was 
evidence to shew both oircumstanoes, there 
was some evidence to shew that the man had 
run away from his employer's service,* and 
there was also evidence to shew, that when 
he was arrested by the police, he denied hav- 
ing received the money. I think upon those 
facts, it was quite competent for the Magis- 
trate to find that there was an intention to 
misappropriate the sum of money, and there- 
fore no *' mise en demeure *' was necessary 
at all. 

It was also said that only one of the two 
persons who were stated in the charge to have 
delivered the nH)ney to the prisoner, Helloo* 
man and Vythelingum, w^ called. That is 

Srfectly correct. Only one of them was called, 
ellooman, and he proved the delivery to the 
appellant of the sum of Rs 5.03 ; the other 
man who was to prove the delivery of a sum 
nearly equal to that was not called, but I 
think, in the first place, that the delivery of 
one ojf the sums having been proved, is qt^ite 
sufficient to support the Magistrate's finding, 
and to support the convictiou ; besides that, I 
think there was some evidence before the 
Magistrate to shew that the man had actually 
received the whole amount, and that resulted 
from his own conduct, because when he was 
brought before the Magistrate, he tendered in 
Court the whole amount which he was charged 
with having embezzled. In those circum- 
stances, there was evidence to go to a jury on 
the question whether the whole of the money 
was received by him. The Magistrate heard 
evidence on that fact, and I think that we 
cannot interfere with his decision. 

With regard to the penalty inflicted by the 
Magistrate on the appellant, which was one 
jof three months imprisonment I think it was 
a perfectly proper one in the circumstances of 
the case, and I think therefore that this ap* 
peal must be dismissed with costs. 



JTUDOMENT OF HiS HoNOR A. G. ElLIS 

20/A AprU 1883. 
I am entijelj of the same opinion. 
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Claim of several portions of land— >Tsn 



TEARS prescription ON 
TITLE. 



«r 



BONA FIDE 



•» 



The plaintiff in this ease claims several por- 
tions of land at Moka^ now forming part of 
the Estate •' Côte d'Or." He founds upon 
four notarial deeds, dated 1880 and 1881, 
by which he purchased this land from 
persons whose immediate predecessors or 
who themselves, had purchased the land 
from one Furcy Herbereau de la Chaise. 

The land in dispute was left by Furcy Herbe- 
reau de la Chaise at his death to a family 
named Rose, by whom it was sold at the 
Bar in 1847, with the remainder of the land 
they inherited. In 1850 the whole landy in- 
cluding the portion now claimed by plaintiff 
was sold to Mr. Clément Ulcoq, who by 
several deeds, tKe last sale being in 1861 , 
sold the land to defendant. 

The defendants plead that the land had been 
conveyed to them by regular and written 
title, and they plead ten years prescription 
with the necessary possession on a just 
title and in good faith, 

Action dismis^d with costs. 

• POUQNET,— Plaintiff 
versus 

DESVEAUX DE MARIGNY & others. 

Defendants 

Before 

His Honor Sir A.O. Ellis, Et.— Chief Judge 



and 



His Honor A. MuRE«->Second Puisne Judge 

L. RouiLLARD,— Counsel for Plaintiff 
P. F. Lastelle,— -Attorney for the same 

W. Newton J— Counsel for Defendant 
H. LECLfzio,-^Attorney for the same 

Record No. 21,621 * • 

ftiith April imi . 

*> In this case the plaintiff seeks a decree 
from the Court, that he is tbelrfle and legal 
pwner of three pieces of land of the extei^ 



respectively, of one acre, one and a quarter 
acre^ and tifo aeres, sftuate at Mok», and form- 
iilg part of the Estate '' Cdte d'Or '% wqick 
Estate is, and has been for more thaa twenty 
years, in the possession of the leading defend- 
ants. The plaintiff founds his claim on four 
notarial deeds executed in the years 1880 
and 1881, by (1) one Euphrosyne Larose (ft) 
one Marie Louise, otherwise called Louise, 
and (3) one Jean Evenor Tonta, and (4) one 
Pierre Noël Tonta, and he claims the three 
portions of land of the respective contents 
above noted, and described in those notarial 
deeds as having been sold to the granters of 
these deeds or their immediate predecessors, 
by one Furcy Herbereau de la Chaise. 

From the documents in process, it appears 
that Mr H. de la Chaise was for some years 
before his death, which took place about the 
year 1847, the owner of an Estate in Moka, 
which extended to 402 acres and 55 perches. 
He sold portions thereof at the east corner of 
his Estate to several small proprietors^ and at 
his death, he was in possession of 330 acres 
or thereabouts. It turns out that the pieces 
of land now claimed by the plaintiff, are 
part of these 3S0 acres, and are entirely 
surrounded or hemmed in by the remainder 
of these acres. They are no parts and, are not 
maintained to be parts, of 72 acres of the 
la^d sold to the various small proprietors 
above mentioned. For oonvenience we may 
call these SSO acres the " Terrain Lachaise *\ 
as indeed so it is styled in the later tide 
deeds of the '' Cdte d'Or ", of which it forms 
a part. 

At his death, Mr H.de la Chaise was found 
to have constituted a family of the name of 
Rose, his universal legatees, and the terrain 
Lachaise, which was part of his succession 
described in the Cahier des Charges as con- 
taining 830 acres or thereabouts and as bound- 
ed on the east by various small proprietors, 
on the south by the propef ties of the deceased 
Thome, on the north by the River Cascade, 
and on the west by the property Hugnin of 
assigns, was sold hj licitation at the bar of 
the tribunal of first instance, and was on 10th 
February 1847 adjudged to certain members 
of the family of Rose. On COth February 
1868 the same Estate of 880 acres describee 
and bounded in tbe same way as in the 
above Cahier des Charges, was sold by *the 
adjudicatees of the family Rose to Mr •Cle- 
ment ITJooq, advocate. Tbe latter again by two 
sales, on 19th January 1851 and loth March 
1861 y sold the same Estate described and 
bounded in (he same way and stated to con- 



b 
1 



• 



^--^ 



I88S] 



DECISIONS OF THE COUBTS OF MAUBITinS 



55 



^ain 880 acres to Mr Maria Desyeaux and the 
other defendants^ Mr Ulc(Pq had «larried a lady 
of the Desveaaz family, and certain family 
arrangements took place, which it is unneces- 
sary to go into in detail. From the deeds it 
appears that Mr Ulcoq was at first sole pro- 
prietor of the Estate called Terrain Lachaise, 
ne sold two ninths of it to Marin Desreaux, 
and six ninths to other Desveanx, reserying 
to himself one ninth of the two ninths ac- 
aquired by him, Mr Marin Desveaux resold 
one ninth to Madame ITIcoq, bat by the last 
deed mentioned (1 5th March 1861) Mr and 
Madame ITIcoq again disposed of their in- 
terest of two ninths to the Desyeaux, who 
from that deed became the entire owners of 
the said Estate. The defendants depone in 
their eridence, that in 1859 they took posses- 
sion of the whole land between the *' River 
Oascade" and the line separating the '' Terrain 
liSchaise ", from the various small proprie- 
tors which constitutes its eastern boundary, 
and it is in evidence not only by them but 
by others, that Mr Ulcoq himself pointed 
out the bonndarif s to them stating at the 
same time that this title was quite '* en 
règle '^ But the evidence of possession does 
not depend on the defendant's testimony ; 
ibnr of the plaintifTs witnesses all admit, that 
from to to ^5 vears back, the defendants, the 
Desveaux, took possession of the three plots 
of ground now claimed by the plaintiff, along 
with the rest of Terrain Laohaise, and from 
that date up to the present, have planted 
canes thereon. 

As the defendants plead that the lands 
claimed by the plaintiff are part of the terrain 
Lachaise, and found on thQ purchase by 
XJlooq from Suzette Bose and others by no» 
tarial deed, and that the said land has been 
eonveyed to them by regular and written 
titles, and as they plead the ten years pres- 
oription with the necessary possession on a 
just title and in good faith, we consider that 
these pleaFf if well founded, exclude consider- 
ation of any other plea, and form a complete 
answer to the present claim. A prescriptive 
title of ten years or upwards is undoubtedlv 
the highest and best title to property which 
aman can possess. In acquiring the property, 
such an owner hfls taken care that his seller 
has an apparently good and legal title to it^ 
01^ the faith of that, he has cultivated the 
land with crops, and probably invested large 
ea^tal in it fitting it to bear these crops. The 
law of all civilised countries, takes ^àte that 
uncertainty should not hang over the rights of 
inch a purchaser for a Iqpger period of years. 
Hence* the rule o£ out Code, that he who 



acquires in good &ith and by a just title the 
possession of an immoveable 8ubject,prescribee 
the property of it in tea years. The first 

Inestion we have to consider, is whether the 
efendants acquired their possession in good 
faith. 

We have in the first place to eliminate 
from this case, the plot of land of two acres 
alle^^d to be sold to Aristide Tonta. The 
plaintiff's authors of that name have failed to 
prove legally that they are the nephews and 
neirs of that person, and the claim of the 

f>laintiff to his two acres is given up In 
ike manner the relationship of Marie Louise 
to Charles Lendormi, who wet e the alleged 
joint purchasers of one acre and a quarter of 
land from de la Chaise, has not been establish* 
ed^ and the plaintiff gave up also the claim to 
Lendormi's share. There remains onlj^ the 
plot alleged to have been sold to Euphrosyne 
Larose, and the half plot of Maiie Louise. 
But the former acquired 4ier plot of ground 
for three months only, and then, as she says, 
abandoned it. This was long before the lici- 
tation took place, at which time if ever she 
intended to claim the land, she ought to hava 
done so. But the good faith of u Icoq, who 
knew nothing of Larose*s secret^ deed, did not 
see her on her land, and heard of no claim be 
her, cannot be doubted in regard to her lot. 
Marie Louise was examined as a witness, but 
not in regard to her own plot df ground ; she 
was not asked and did not explain«how she 
was dispossessed of it. She spoke of the land 
of Larose and of Tonta, and thought she 
could point them out, but of her own land all 
she says is '' Desveaux took possession of my 
" land and planted it with canes/' This 
evidence is probably explained by an icidental 
remark of Mr Marin Desveaux, that he knew 
a woman Marie Louise who claimed some 
kind of right to a bit of the land, but had 
sold it to Mr ITlooq. It is quite possible there- 
fore, that Mr Ulcoq without knowing the 
existence of the private deed by de la Chaise 
to Marie Louise, but hearing that she had 
paid a few dollars for the bit of land sbe oc- 
cupied, had paid her that sum and got quit of 
her. Be that as it may, it is clear that as good 
faith is always to be presumed, there is no 
evidence displacing that pre8umpiion,ei(her in 
tHe case of Ulcoq or of Marin Desveaux, and 
the* other defendants, in reference to Marie 

«Lbuise plot. It is perhaps enough to dispose of 
this part of the case, to shew that the presump- 

*tion of good faith holds in regard t) these 
two plots. But it is right to remark that th^ 
good faith ^fiMessrs Desveaux in taking poe^ 
sessidh of the whole ** terrain LaoHaise ^\ i^ 
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undoubted. There is evidence that the lend 
between the boundaries belonged to and was 
possessed by Ulcoq, and that he with the wit- 
ness Rose, pointed out these boundaries to 
Messrs Desveaux and delivered to them pos- 
session of the whole land. It is clear they must 
have had the conviction that all that was deli- 
vered to them became their property, as they 
knew that their author was the proprietor of 
the subject, and therefore they were then of 
good faith. Some attemps were made to invali- 
date this position, by showing that claims for 
land had been subsequently made against the 
Desveaux. But that article of the code is to be 
remembered, which enacts '' La bonne foi suf- 
fit au moment de l'acquisition" (article $2^69), 
and the subsequent emergence of claims 
which, so far as appears, were never substan- 
tiated, will not in the least degree detract 
from the good fuith which then undoubtedly 
existed. 

Of the second eondition of the ten years 
prescription vizt : a just title, there is no 
doubt. It begins with an adjudication at 
the bar of the tribunal of first instance, which 
is done only afer advertisements, which are 
meant to notify to all concerned to make 
claims on the subject if they have any. None 
of the plainfifiTs authors then appeared, and 
the adjudicatees possessed the subject for six 
years, and then sold to Ulcoq, from whom in 
1857 and 186H the present defendants acquir- 
ed it. ^here is no doubt they were entitled 
to^believe that the legal owner had transferred 
to them the right of property, and the deeds 
* being regular and formal, there is equally no 
doubt that their title was complete. We 
have therefore no hesitation in sustaining the 
plea of prescription, and we dismiss this action 
with costs. 



SUPREME COURT 



Verbal leasb.—Action for possession of 
frbmisbs leased upon verbal lease.— 
Damages for nont febforhanoe of lease. 

The defendant in thii case woe the tenant bf a 

house at Moka, which he had leased for thi'e^ 

years. After the expiry of about 18 months 

he desired to leave the house, and communiea^' 

» tions took place betufeen the plaintiff and the 

" defendant, with a view to the formes occupy- 

'. ing'Jhe house from the 1st January 1883. 



The plaintiffs case is that om the 14th Deeembe 
last helmfjt the*defendarst at the house u 

» question f and then and there entered ints a 
verbal lease, by which he aaneented to kat 
the premises for a year at an annual retU ^ 
Ms, 90 per tnonth, renewable for 9ix monUi 
at his option. 

Thai he was to obtain possession of the house m 
and from the \si January 1883^ but that thi 
rent was to run merely from 1st jFeôruary ; 
that he offered to put the agreement in writing, 
but that the defendant oonsi<iered it unneceh 
sary to do so. 



Later in the day, the defendant reçtiested thé 
plaintiff to enter into a lease which he consented 
to do, but on the plaintiff *s understanding thai 
that the deed was to take the shape of an/^ 
tarial deed, he declined to bear the expense of 
the deed if it exceeded a certain sum, whid 
he named. 

On the 29th December, the defendant addreeeei 
to plaintiff calling upon him to decide whether 
or not he would enter into a notarial deed, 
and warning him that if he failed to complu 
mth his requirements by 7 a. m. the nek 
morning, he {the defendant) would not troubk 
the plaintiff any more and would make hit 
own arrange^nents. The plaintiff decline lo 
comply with this summons^ and informed the 
defendant that he would hold him bound iy 
his verbal agreement. 

The house was subsequently handed over to Mr 
Oahan who is not a party to this suit» 

The plaintiff claifns the performance of the 
verbal lease made to him, and that the defend- 
ant be condemned to pay damages for hit 
failure to carry out the lease. 

The Court held that the plaintiff had succeeded 
in establishing the existence of a verbal leeu 
between him and the defendant, in virtue </ 
which he is entitled to demand qfthe defendant 
possession of the premises in question. It 
reaped to him all rights competent tohioh 
should the defendant fail or delay to exeeuU 
this obligation, and further found the drfend- 
ant liable in datnages to the extent qf Ms 300 
and in the costs of this action. 

GALEA— Plaintiff 

versus 

HODGSON— Defendant 
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Before 



lis Honor Sir A. G. Ellis, Kt., Chief Judge 

and 
His Honor J. Rovillabd, Puisne Judge 



Y. JoLMVET, — Of Counsel for Plaintifl 
li. WoHBNiTZ,— Attorney for the same 

K. M. Browk,— Of Counsel for Defendants 
E. LBBiiANC, — Attorney for the same 



Becord No. 21,841. 



23rd April 1883. 






In November last the Defendant in this 
action, Mr Hodgson, occupied a house known 
as" Petit Gentilly " situate in the District of 
Moka. The house belonged to Dr Alfred 
Wheldon, and was held by the defendant on 
a verbal lease, which had then upwards of 18 
months to run. As the defendant was anxious 
to leave the house at the end of the year, and 
had reason to believe that it might suit the 
plaintiff, interviews took place and letiers 
passed between them on that subject. Ulti- 
mately however, on SOth December, the de- 
fendant wrote to the plaintiff stating that he 
* had " made other arrangements about sub- 
'* letting his house" and handed over possess- 
ion of the house to a Mr Oahan, V¥ho is not^ 
a party to this suit. 

In these circumstances the present action 
was instituted. In his declaration the plain- 
tiff alleges that on or about the iOth of De- 
cember the defendant verbally agreed to 
sublet to bim " Petit Oentilly " for one year, 
leokoniDg from 1st January 1883 — with 
the option of continuing to occupy the house 
for an additional period of six months, at a 
monthly rent of Bs 90— > that this agreement 
was subsequently modified to this extent that 
the plaintiSS should only take possession of 
the noase from 16th January last, and that, 
in brâuh of his undertaking the defendant 
fidled and refused to give him possession of 
the house. On this narrative, judgment is 
craved, ordering the defendant to hand over 
to the plaintiff possession o^the house, and 
uDtil comj^liance with ^uclf order, to pay hinr 
Bs 10 per dfly as damages from 15th January 
1 «St. When the jcase came before us, the 



defendant did not object to the admissibility 
of oral evidence, and witnesses were accor- 
dingly examined at considerable length on 
both sides. As however no one but the plain* 
tiff and defendant were present at theinterview 
at which the plaintiff alleges that the verbal 
agreement was come to, or at the subsequent 
interviews between the parties, our decision 
must mainly rest upon the depositions of 
the plaintiff and defendant repectively, when 
read along with the letters which passed 
between them. These depositions vary in 
essential particulars, but we readily believe, 
as was assumed throughout the argument, 
that these variations are solely attributable 
to defective memory, and involuntary inaccu- 
racy in recapitulating the details of conversa- 
tions exchanged some time previously to the 
date when the parties were examined. 

Both parties agree that after some unim- 
portant preliminary communications had pass* 
ed between them, they met together at " Petit 
Gentilly " on the morning of the 14th De- 
cember, with regard to what passed at this - 
interview, the account given by the plaintiff 
on the one hand, and by the defendant on the 
other, do not agree. The defendant stated 
that at this interview no definitive agreement 
was come to between him and the plaintiff, 
beyond this, that they agreed that the sent of 
the house should be Rs 90 a month, and tha^ 
the duration of the lease was to be for one 
year. 

The defendant denied that ar.y agreement 
was came to as to the date at which the 
plaintiff should obtain possession of the house, 
or that he rejected a suggestion made by the 
plaintiff that the agreement should be reduced 
to writing. He stated that, on the contrary it 
was clearly understood on both sides that an 
agreement embodying all the conditions of the 
lease was to be drawn up subsequently. The 
plaintiff on the other hand, depones that at 
this interview a final agreement was come to 
between him and the defendant, by which the 
latter agreed to sublet the house to hirti for 
one year, with the option of continuing in it 
for Six months longer, he (the plaintiff) agree- 
ing to pay rent at the ratç of Bs 90 per month ; 
that /uriher it was agreed that he should ob- 
tath possession»of the house from 1st January, 
rent only running from 1st February, that 
the question whether the agreement should 
be reduced to writing was suffgested by him^ 
but thatias the oefendant said us did notoare, 
or «would do as the plaintiff liked, he, the 
plaintiff said that he did not think it nece^sa-' 
ry;*and that thoughout the interview^ there 
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WM no mention or suggestion of further con- 
ditions to be subsequently discussed and em- 
bodied in writing. There can be no doubt 
that these two versions are substantially dif« 
ferentj acoordmg to that given by tbe defen- 
dant^ there was no binding contract concluded 
between tbe parties^ Tbe plaintiff and defen- 
dant agpreed on two points, tbe duration of 
the lease and the amount of the rent ; but one 
essential element of every lease, the date from 
which it was to begin, was left unfixed, and 
it was clearly understood that other conditions 
remained for future discussion, and were to be 
embodied in an agreement to be drawn up. If 
however the plaintiff's version is to be prefer- 
red, all the conditions essential to a lease bad 
been agreed to, it had further been resolved 
that.it waanot necessary to reduce the contraot 
to writing, and nothing was left for future 
arrangement ; the interview had resulted in a 
perfect verbal contract, from irhich neither 
could withdraw without the consent of the 
other. 

The determination, which of these versions 
must be preferred^ is therefore vital to the 
decision of this case. The two main points of 
disagreement between the parties are : lo. 
whether a term was agreed on, at which the 
plaintiff should receive possession of the house, 
and 1^0. whether the question of reducing the 
agreement to^ writing had, or had not been 
discussed at the interview, and whether it 
was or «was not the understanding of parties 
thlit a writing embodying farther conditions 
should intervene. 

Let us see whether the doings of the 
parties, or the letters which passed between 
them, throw light on these points. On the 
first point it is important to notice that the 
defendant in a letter addressed to the plaintiff 
on the S4th November, says ^* I leave the 
''house on the 81st December.'* This being 
the defendant's resolve before the interview 
of the 14th, we find that at that date arrange- 
ments had already been made by him for sell- 
ing his furniture, and the sale advertised as to 
take place on the SSrd December. Mr Mayer, 
the auctioneer says that there existed ob- 
jections'to the sale taking place at this date, 
which he pointed out to the defendant, who 
replied that he could not postpone the sale as 
ke was leavii^ *' or " was obliged to " Rave 
the house; ''—such being tbe state of matters,, 
the plaintiff depones that some days after the 
14th, the defendant saw- him and represented 
Jto him jthat if his sale took place on the ad- 
vertjiied, date he would lose meney.^— There- 
upon the plaintiff states that, to obligdf him^ 



he oonsented to de^ moving^ into the hooi^ 
until the TStli January, as a nmtter o£ fitet tbe 
*8tde of furniture was pottpaned to the ISft 
of January-*and thougn there is mome mani- 
fest eonfosion of dates, we casmot doubt thtt 
this change in the date fixed for the sale, tool 
place after the plaintiff, at the • delendant'i 
request, had agieed to defer mowing' into tht 
house fi>r 15 days. The depositioii of the 
plaintiff o n this point, which is not contn- 
dicted by the deiendant'a oath^ stronglj cor- 
roborates tbe plaintiff's statement that a tern 
of entry had been agreed on between 
and the defendant. If such an a nâeei ent 
oome to, it must have been come to on tk 
14th, and if no such agreement bad beea 
made, it is unaccountable that the defeniiaii/ 
should have deemed it neoessary to^tïonsult 
the plaintiff before postponing the eale— i 
step which his interests demanded* 

Taking this along with tbe feet that on tbe 
14th the plaintiff wrote to his then Landlord 
giving up the house he then oecapied, we 
cannot doubt that the statemeni of the plain- 
tiff, thttt on the 14th it was agreed that h» 
should have possession from a given date, 
namely 1st January, is entitled to «sredit, and 
that in this respect, the plaintiff's version d 
what took place at his interview with the 
defendant is the more accurate and moat be 
accepted in preference to that of the de« 
fendant. 



We pass now to the second point, vrith re- 
gard to which a discrepancy exists betweea 
the version of the defendant and of the plain* 
tiff, as to what passed at the interview of tbe 
14tii vizt : whether, as the defendant asserts it 
was *' clearhr understood ", that an agreement 
oontaining nirther conditions to be mutually 
agreed on, was to be drawn up, or whether, u 
the plaintiff alleges, the idea of reduoing the 
agreement to writing had been mooted by hioa, 
and rejected as unnecessary by the defendant 
On this point, we think that the terms of two 
letters exchanged between the parties on (fa6 
verj day of the interview (the i4tfa), remoft 
all doubt as to which of these statemesti 
must be accepted as accurate. 

The first of these lettere is written by the 
defendant and runs thus : 



^ My dear Galea, 

" To' satisfy Whelden, I should like to 
'' hand over to him a written agreement froiA 
'' jfiVL. If I have one drawn up to*n»omir I 
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^ suppose you will have no objection to sign 
** it ? The terms will be plaig abd simple 
'* and not composed of 150 clauses. • 

** In haste 

*' Tours very truly 

'' F« A. Hodgson 

'' P.S. Lei me have a reply early as I shall 
liave every thing done to-morrow. Tours 

'' F. A. H. 

It appears to us that this letter is couched 
in terms which, on the one hand are not con- 
natent with the version given by the defen- 
dant on the point under consideration, and on 
the other, entirely bear our the disposition of 
the plainti£ 

Thia is certainly not the letter of a man 
who writes under the impression that nothing 
had been definitely settled between him and 
the plaintiff, and who " clearly understood " 
that a written agreement of lease, emboying 
oonditions still unsettled, was to supervene. On 
the contrary, the language is that which would 
be employed by one, who felt that, so far as 
he was oonoemed, there was no necessity for 
any writing, and who asks the person to whom 
he writes to concede something out of consi* 
deration for the scruples which another per- 
son may entertain. It is not a note calling 
on the plaintiff to do what he had undertaken 
to do, but a request that he will do something, 
which he might object to do, and which could 
only be done after his assent had been re- 
ceived. 

If we turn to the plaintiff's answer of the 
same date — these conclusions are confirmed. 
He writes. 

'^ My dear Hodgson, 

<' Nothipg more natural and proper than 
*^ what you ask. I will gladly sign a lease 
^ embodying the^ terms agreed upon between 
'' us this morning. As you may recoUeot, 
^\ I offered to do so, when speaking to you to 
"day 

t '< Tours sincerely 

" H. OALfiA. 

The last clause corroborates entirely the 
plaintiSiBi deposition witlf regard to his hjv- 



ing suggested at the interview that a writing 
should be drawn up— and the whole term of 
the letter is not that of one who assents to 
something which it had been understood 
should be done, but that of one who acquieses 
in what had been proposed and rejected, and 
complies with a request that a contract already 
concluded should be put in writing. 

The conclusion to which we come thereforcj 
after considering the evidence before us, is, 
that on the two essential points on which the 
plaintiff's version of what occurred at the in- 
terview on the 14tb, conflicts with that given 
by the defendant, the account given by 
the former must be accepted as the more 
accurate representation of what took p1ace« 
As we have seen however, if the plaintiff's 
version be^as we think it must be, accepted as 
correct, a definitive contract by which the de- 
fendant sublet his house to»the plaintiff, was 
ooucluded on tbe 14th. 

The subsequent communications, between 
the parties were fully gone into in the proof 
adduced ; but we do not deem it necessary 
for the decision of this case to go into them 
in detail. Having arrived at the conclusion 
that a definitive verbal agreement was come 
to between parties on the 14th December, the 
only matter essential to the issue before us is 
to ascertain whether subsequently the plain- 
tiff can be held to have in any* way liberated 
the defendant from the obligation ^hich he 
had undertaken. From ceitain letters ax- 
changed between the defendant and Mr Raoul, 
it appears that between the 14th and the 29th 
December, the defendant beeame desirous that 
clauses prohibiting destruction of timber, and 
requiring the punctual payment of rent,should 
be introduced into the written lease to be 
drawn up. To the insertion of these clauses 
the plaintiff could have had little reason to 
object, as they merely amount to the expression 
in the lease of what would have been legally 
implied. The defendant further, ho weverj 
became very anxious that the writing which 
the plaintiff had consented to sign, should take 
the fbrm of a notarial deed, such a stipulation 
clearly could not have been forced on the 
plaintiff, who under the terms of his verbal 
agreement was not bound to reduce it to 
writing, and who in his letter of the 14th» 
mei«ly consented to sign a lease embodying 
jth« terms of his agreement with the defen* 
dant ; a ccmcession which by no means im- 
plied that he agreed to execute a formal no* 
tarial deed. The evidence before us howevet 
satisfies U6»tl^t the plaintiff made no objec-' 
tion te sign such a notarial deed, but that ha 
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declined to pay the notarial fees, unless these 
were moderate in amount and did not exceed 
Bs 80 or thereabouts. 

This position we think the plaintiff was 
entitled to assume, and did assume on the 
S9th December at an interview between the 
parties in Port Louis. The defendant left 
this interview to ascertain from his notary 
what the expense of a deed, such as he desired, 
would be. He failed however to see his no- 
tary, or to ascertain th(^ amount of his fees, 
and returned to the plaintiff's Chambers. 

The defendant depQnes that th^ plaintiff 
then undertook to ascertain the' legaF charges, 
and to inform him whether he would consent 
to bear them, that same evening. This state- 
ment however dops not tally with the plain- 
tifi^s account of the understanding come to 
between them on this occasion. He states 
that as, at ihit date (29th December), many 
business offices had already closed for the 
new year holiday^, it was agreed that he 
should ascertain the amount of the ft^es char- 
geable for a notarial deed of lease, and com- 
municate further with the defendant on the 
following thursday, the 5ch of January. Here 
again there is a material discrepancy between 
the statements of the plaintiff and defendant, 
and here agAin a letter written by the defen- 
dant on the very evening of the interview, 
contradicts the version given by him, and 
corroborates ihat of the plaintiff. 

^The ^defendant writes : Referring to our 
conversation of to day « 

** 1 find it is utterly impossible for me to 
^' allow you until thursday next to decide 
" whether you enter into a written lease or 
^* not; *' language which is utterly inconsistent 
with his statement that it was agreed at that 
day's interview that the plaintiff should inform 
him that very evening whether he would 
consent to bear the expense of a notarial deed : 
but which is exactly that which we should 
expect from one, who, having agreed to allow 
the matter to rest for some time, suddenly 
changes his mind and finds it expedient to 
settle the matter immediately. In the same 
letter, the defendant in a most peremptory 
manner demands that the plaintiff shall send 
him an answer by 7. a.m. the next day, agr«e« 
\fig unconditionually to pay for the notarial 
deed which he the defendant desired, and» to 
the insertion therein of varioua conditions ; 
adding ^' if you don't recapitulate in your re- 
'* ply all that I require from you, and that, as 
***l have already mentioned,^ }^y 7. AtM. 



" to-morrow, I shall not trouble you anj OKm 
" on the subject, and make my o^n arrai^ 
" ments/' t 

To this' letter we are not as'tonished tiu: 
the plaintiff replied, stating that^ as the defec- 
dant chose to assume such a toae, he declii^ 
to comply with his summons aod «rouldfaoli 
him bound by his verbal agreement. 

We are clear that whatever canceasions the 
plaintiff had made between the 14t]i andths 
29th, there is not i| tittle of evidence to shew 
that he had consented to bear the expense of 
a notarial deed, unless it proved to be trifling 
in amount, and that, in the circnmstances, ths 
defendant was not legally entitled to inapose 
such a condition on him. The attitude &§- 
sumed by the defendant therefore in this fet- 
ter was beyond doubt an unwarrantable one. 
The plaintiff was not obliged to com^lj' with 
his demand, and his refusal to do so did not 
entitle the defendant to repudiate bis engage» 
ment, and to enter into an agreement with 
another person as his subtenant. 



Our examination of the evidence satisfif^s as 
that a verbal contract of lease was ooncln^fed 
between the plaintiff and defendant on 14th 
December, that nothing which subsequenf/f 
passed between the parties, warranted the de- 
fendant in repudiating his engagements and 
that by letting the premises to another person 
he had committed a breach o( his contract 
with the plaintiff. Such being the view 
which we take of the evidence, let us now 
examine the conclusions of the plaintiff's de* 
daration-^the plaintiff* asks judgment. 

1st ordering the defendant to deliver to him 
the house and all its appurtenances, and : 

2o to pay to him the sum of Rs 10 per day 
as damages, from the 15th day of January 
until execution of the said order. 

In other words we are asked to order speci- 
fic performance of the obligation undertaken 
by the defendant, to deliver the premises to 
the plaintiff, to find the defendant liable in 
damages for his failure hitherto to implement 
this obligation, and further to find him liable 
in damages at a certain ratf during his iaitare 
or delay to do so. The conclusions therefore 
though in form cumulative, are really alterna- 
tive. Throwing out of consideration for*the 
moment, the second conclusion in so far «as it 
relates to an order finding damages due for 
prejudibe already sustained by the plaintiff-* 
the defendant is to be ordered to do something 



L 




. I 




«8] 



DECISIONS OP THE COURTS OP MAURITIUS 



61 



:xA to pay during his failure to do so dama- 
38 at a cevtain rate. ' 

yiVa are not asked to pronounce Judgment 
rdering specific performance absolutely, but 
nerely ordering specific performance under 
lain of damages during continued non-com- 
>liaTice ^th the order. Now if we were in a 
>08ition to estimate the prejudice^ which the 
plaintiff will here after sustain by thedefend- 
ijits* failure to carry out his obh'gation to 
leliver the premises^ we would be prepared 
to grant judgment in the terms craved. But 
can live on the evidence before us assess these 
future and contingent damages ? We think not. 
The evidence affords means of estimating the 
prejudice already suffered by the plaintiff, 
l>ut we fail to find in it reliable data upon 
"which to estimate what prejudice he will here- 
after sustain. When on the 1 5ih proximo , the 
Îlaîntiff ceases to occupy the house in which 
Le now is, it may probably be within his power 
to find, at the same rent as he had agreed 
to give the defendant, accomodation equally 
commodious with that which the defendant 
agreed to supply. At all events the change 
of season will then have removed the main 
cause which led him to leave the house former- 
ly occupied by him at Moka, and to take a 
house at Curepipe. In one or other of these 
ways, at least the main source of prejudice 
disclosed by the evidence, the greatly in- 
creased outlay in rent, will be modified or will 
have ceased. As therefore the evidence fails 
to show that the plaintiff will sustain future 
prejudice, or what prejudice if any he must 
suffer, we cannot, as at present advised, assess 
the problematical and prospective damages to 
•which the plaintiff may hereafter become 
entitled, should the defendant fail to carry out 
his obligation towards him. But, being thus 
precluded from estimating the prejudice which 
thejdefendant's inability, or failure, will entail 
on the plaintiff -liability for damages in res- 
pect of ^hich would, under the declaration as 
framed, be the consequence of failure to com- 
ply with our order requiring the defendant to 
put the plaintiff in possession — we are not 
in a position to grant an absolute order requir- 
ing the defendant to deliver possession to the 
plaintiff: for with such an order it may be, 
and pnma facie is, impossible for the defendant 
to comply, he having parted with possession 
of the house to another tenant. 



We (;Annot therefore grant the order craved 
by the plaintiff in the fiist conclusion of his 
declaration, but must confine ourselvéb to 
finding that the plaintiff has succeeded in es- 



tablishing that a verbal contract of lease was 
concluded^ between him and the defendant, 
and that in virtue thereof he is entitled to 
demand to be put in possession of the premises, 
reserving to the plaintiff his right (should the 
defendant from inability or otherwise fail to 
hand over possession to him) to enforce his 
remedy in such a manner as may be competent 
to him. It now only remains for us to deal 
with the second conclusion of the declaration, 
in so far as it relates to damages for the pre- 
judice already caused to the plaintiff by 
having been prevented from enjoying possf^sion 
of the premises from 15th January to this date. 
On this point we have in the evidence before 
us ample means of assessing the damages 
due. 

It appears that since the first of February, 
the pecuniary loss sustained by the plaintiff 
is as follows : Instead of occupying a house 
at a rent of Rs 90 per month, he has been 
compelled to retain his former house at Moka, 
in which his furniture is* stored, and to 
keep a guardian therein, he has also been 
compelled to take another house at Cure- 
pipe for himself and his family The ad- 
ditional monthly expense to which he is thus 
put is Rs 55. Making for the period between 
1st February and this date, a sum aj)proxima- 
tively of Rs 150. If we add to this a further 
sum of Rs 150 as compensation for the annoy- 
ance and inconvenience whici) in various 
ways he has sustained, we believe that the 
sum so arrived at Rs 300 is a reasonable 
and moderate amount at which to assess the * 
damage which the plaintiff hos hitherto sus- 
tained, in consequence of the defendant's 
failure to put him in possession of the pre- 
mises. 



On the whole matter, we find that the 
plaintiff has succeeded in establishing the 
existence of a verbal contract of lease, between 
him and the defendant, in virtue of which he 
is entitled to demand of the defendant posses- 
sion of the premises in question ; we reserve 
to the plaintiff all rights competent to him, 
should the defendatit fi^il or delay to execute 
this obligation, and we further find the defen- 
dant liable in damages to the extent of Rs ^00, 
for the prejudice hitherto sustained by the 
plaintlfi, in consequence of the defendant's 
failure fo put him in possession of the premises 
as ^t è5th January last, and we also find him 
liable in the codts of this action. 
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SUPREME C;OURT. 



Action in damaoss fos wrongful sbizubs 
of goods in a 8hop.—l0s8 of cbkdit.^— > 
DiffiRicT Court coots allowxd as oass 

WAS ONE THAT SHOULD HATB BBBN DB- 

ciDBD wt District Court. 

The plaintiff 9U€ê the defendant in the present 
eaee in damagee for the eeiMure of hiê $hap 
under the foUamng eircumetaneee : 

On 2ith August 1882 the dtfendant sold goods 
to one Apping, the paiement of which teas 
guaranteed by a chinaman who was hearer of 
a certificate of residence in the name qf Ah- 
Mine. 

The account for the goods was not paid and the 
d^endant caus§d certain goods in the plaintiff's 
shop to be provisionally seined. 

On enquiry it was found that the account was 
not guaranteed by the plaintiff, afid the Ma- 
gistrate ordered the provisional seiaure to be 
removed. 

The defendant pleaded good faith. 

Meld thatmin the absence qf evidence as to the 
loss incurred for stoppage of sales, legal and 
other expenses, the Court could not assess 
damages on these heads. 

For loss of credit and moral damage done to 
plaintiff, the Court allow two hundred Rupees. 

As in the opinion of the Court, this was a case 
that should have been brought before the Dis- 
trict Court, the costs allowed, to be those 
allowed in the District Court. 

AH-MINE—PIaintiil 

versae 

JAFFAR HAROON— Defendant 

Before 

is Honor Sir Adam Gib Ellis K|~Chief 

Judge 

and 

is Honor J. Rouillard— Acting Puisne 

Judge* • 



Y. KiTBRN.— Counsel for plaintiff 
J. MBBCitfR^Attomey for the same 



R. M. Brown— Counsel for defendant 
J. D*z. de Charmoy— Attorney for the sau 



Record No. 21,755 

SSrd! Apra 1883. 

This is an action in damages for the '^ankv- 
ful and wrongfur* seizure of goods in pkiotif i 
shopi situate at Savanne, under the foUomo; 
circumstances : on the 18th October last the 
defendant obtained from the Senior District 
Magistrate of Port -Louis» leave Co effect i 
provisional seizure of goods situate in plam- 
tiff's shop, for nonpayment of an account h 
goods sold to one Apping on the 24th Aogost 
fast, payable on the 24th September foUowiogi 
and purporting to be guaranted by Ah-Mina 
the present plaintiff. The Magistrate after in- 
quiry found that the account was not guaran- 
teed by Ah-Mine, that he had never affixed 
his name to it, and he ordered the provisional 
seizure to be removed, after certain goods in 
the plaintiff's shop had been under seiame 
during 26 dajs. 

The propriety of the magistrate's judgment 
from which no appeal has been made, vai 
not questioned before us, evidence was led 
chiefly in support of a plea urged bv the et- 
fendant in mitigation, to the eSect tnat ^'he^ 
^* had acted in perfect goodfaith and in tha 
y legitimate exercise of his right as bearer 
** of an accepted account due to him by 
" Apping. •* 

The evidence produced by the defendant 
related that, on the 24th August last, two 
Chinamen one of them being Aming, with 
whom the defendant had deahng8Defore,caiDe 
to his shop. That Apping bought goods fo 
the amount of Rs 543.S4, and s^ed an ac* 
count which was then and there accepted bj 
the other Chinaman, who was bearer of a cer- 
tificate of residence in the name of Ah-Hin^i 
and that this Chinaman turned out to be tba 
owner of the shop recently purchased by Ab« 
Mine. According to the plaintiffs emsosei 
neither Ah- Mine nor even Ah wan went to de- 
fondant's shop ; bat Ahwan admitted ha?isg 
given to Apping an authority to ffenrantee 
accounts for him (Ahwan) which autbonty be 
alleges that he revoked pre?ious to the 24tb 
August last. 

« The Court has doubts whether things did 
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really take place as alleged by the deCpndant, 
but ^vrbether Ahwan was preaeift in défen- 
dantes shop and gave the alleged guarantee^ 
or Trhether Appiog signed Ahwan's name 
^f^ith or without authority from the latter^ the 
real point hefore the Court is whether Ah- 
Bliiie ^was priyy to the ahove document^ now^ 
tliere is not a tittle of evidence to shew that 
All-Mine ever gave any authority to Ahwan 
to^sign for him (Ah-mine)> and there is abso- 
lutely nothing to show that the sale to Ah- 
Bline ^was anything but a bona fide transac- 
tion on the part of Ah-Mine. 



This being the case^ it follows that by seizing 
poods belonging to Ah-mine, the defendant 
nas done to the latter a wrong for which 
compensation is legally due, (the defendant 
bas indeed pleaded his good faith) but even 
if credit is given to him for this version 
of what took place in his shop on the 24th 
August lastj he is shown to have acted with 

Sreat imprudence. The Chief Clerk of the 
efendant has related to the Courts that the 
Chinaman who guaranted the account was 
known to him under the name of Ahwauj 
that he made an observation to him on this 
subject^ and that on the man stating that he had 
taken a license under the name of Ah-mine, 
he was satisfied. Again the provisional sei* 
zure was effected^without the defendant taking 
steps to ascertain what signature had really 
been affixed to the document. 



When determining the amount of damages 
due^ the Court found itself in presence of a 
difficulty arising from the fact that the plain- 
tiff has omitted to supply the Court with any 
dates in support of his claim for damages* The 

{klaintiff indeed spoke of stoppage of trade^ of 
égal and other expenses incurred^ but has 
given . no evidence as to the amount of his 
didly sales and |profits« and as to the money 
expended by him in consequence of the seizure. 
In the absence of any proof, it is impossible 
for the Court in these items^ to assess any da^ 
mage, as it would be mere guess work. 



On the point of loss of credit and moral 
damase done to the plaintiff, in his capacity 
of trader, there is only the evidence of plain- 
tifi|batthe damage alleged is such a natural 
consequence of a seizure made under the cir- 
cumstances related to us^ that the Court readi- 
ly accepts the sole assurance of the plaintif in 
that respect* As to this kind of damage, it 
would be impossible to expdfct any precise 



data, and the plaintiff himself would be un- 
able to inform the Court to what extent his 
credit may have suffered as a consequence of 
the^ seisure, or to appreciate the moral wrong 
which the act of the defendant has done 
to him, but that injury has been done to 
to the plaintiffj is a fact which cannot be dis- 
puted. 



Whilst assessing the damages on this head 
however, the Court must have regard to the 
commercial standing of the plaintiff, and to 
the extent of the trade which he was carrying 
on. Now, the plaintiff, being a petty Chinese 
shopkeeper, does not helong to a class of tra- 
ders to whom extensive credit is generally 
fiven ; and as to the trade of plaintiff, it must 
^ ave been carried on a very restricted scale, 
inasmuch as a few weeks blefore the seizure, 
be bought the stock in trade of Ahwan the 
previous owner, for the sum qf Bs 282, and it 
has not been shown to the Court that, since 
his purchase, plaintiff did carry on his trade 
on a footing diffisrent from that of his prede» 
cesser. 



Under these circumstances the amount of 
damages claimed, namely Rs 2000, is quite out 
of proportion with any injury the plaintiff 
may by any possibility have suffered» and the 
Court thinks that two hundred rupees will 
meet the justice of the case. * 



It is also the opinion of the Court, taking 
all the circumstances of the case into consi- 
deration, that the plaintiff would never have 
obtained before any Court, even half the 
amoxmt claimed by him. The District Court, 
with its extended jurisdiction would have 
given the plaintiff ample redress, and the insti- 
tutions of actions like the present one before 
the Supreme Court, can have no other result, 
but to increase needlessly the costs of litiga- 
tion. To this mode of proceeding the Court 
cannot give any encouragement, and its order 
is that in this action. District Court costs only 
shall be allowed. 



There shall be no caption of the body, as, 
by ord« Ï^S of 1869, the Court can only grant 
it in* cAses where the damages have arisen 
through the fraud or bad faith of the defen» 
dant, and the evidence produced does not 
lead to that conclusion 
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Afpkal from dbcicios of Adbitiokal Du- 

TBICT MaOUTRATB Po&T LoUIS, FIKinVG 
▲CCOCSITAyT IK BAKKBUPTCT LIABLE FOB 
A BILL 8IOXED BY BAKKBUPT. — CbKDITW 
OB MAT OBTAIH JUDGMEHT BUT CAKHOT 
K9FOBCB IT AGAIKflT KFFBCIB OB FBB80X 
OF BA5KBUPT. <— > AbT. 9 OF ObD* 15 OF 

1882. 

Thû U an appeal from a decision of the Addi^ 
tional District Magistrate of Port Louis 
under tchich he held the accountant in bank- 
rupty ofAisen Couty^ and the endorser of a 
bill signed by the bankrupt^ liable to the 
holder, of the bill jointly and severally. 

m 

The appellants contended that the judguient was 
incompetent in consequence of Article 8 of 
Ordinance 15 of 188;^ ichich enacts that no 
creditor to tchom the bankrupt is indebted, in 
respect of any debt provable in bankruptcy, 
shall hate any remedy against the property 
or person of the bankrupt in respect of such 
debt, except in manner directed by the Ordin^ 
ance, 

• 
It was not denied that the debt teas one provcAle 
in bankruptcy. 

Meld that the creditor could obtain judgment, 
but that the judgment so obtained conld not 
be enforced against the person or the effects 
of the bankrupt. 

Appeal dismissed with costs. 



HERCHENRODBR now GONARD— ap. 

pellant 



versus 



MAZAUD, MONTAUZÉ & Co— Respon- 

dents 



Before ^ * •. 

His Honor A. -Mubb, — second puisne jadge 

and 



His Honor L. Cox^— third puisne judge. 



y. K/vbbh,— Coansel for appellaiit 
G. Hbbchbkbodxb, — Attorney for 



A. BoucHBBATy-^Coonael for fiespoudenta 
P. F. Lastbllb,*- Attorney for the 



Record No 781 



2nd May 18ffî. 



This is an appeal from the additionnai Di.* 
trict Magistrate of Port Louis, ander whk: 
he has held the accountant in the Bankrop:» 
cy of Assen Couty liable to the respondeÊs 
jciii.tly and sererally with one Asaen Osibc 
in the sum of H s 298.90 C* Upon the U± 
October 1 88i, Assen Couty accepted an a^ 
count for goods preriously sold and deliTerfd 
to bim by A. Mazaud, Montauzë & Co, vji 
said account being made payable on 20th Jt* 
nuary 1^83, and the other defendant Asse 
Osman guaranteed payment of the said ac- 
count at its maturity. 

Between tbe date of acceptance and the 
date of maturity^ Ossen Couty became btnk- 
rupty and the accountant in Bankruptcy re- 
presented his Estate. On the thirtieth Janiu- 
ry ten days after the maturity of the said si> 
count, the respondents, the plaintiff in thâ 
Court below, raised action against the appel- 
lant, accountant in the Bankruptcy, and 
against the guarantor Assen Osmnn, claim- 
ing payment from them jointly and severally 
of the account with costs. It was pleaded 
for the accountant that the action agaioft 
him was incompetent in virtue of Article 
9 of the Bankruptcy Ordinance, and that 
he should be put out of cause. The Ma- 
gistrate overruled the defence and gave judg- 
ment with costs against Ossen Osman, and 
the accountant in Bankruptcy, who has ap» 
pealed. Article 9 of the Bankruptcy ordi- 
nance enacts that " where a debtor shall be ad- 
'' judicated a Bankrupt, no creditor to whom 
*' the Bankrupt is indebted in respect of any 
<^ debt provable in the Bankruptcy shall hare 
<* any remedy against tbb property or person of 
*' the Bankrupt in respect of such debt except 
'* in manner directed by this ordinance.*' 

It is not denied by the respondent that tie 
debt here is one provable in the Bankruptcy, 
his argument is that the sole effect of the sec- 
tion is to prevei^t execution of the judgment 
«against the Esttfte 1{ut Chat it dd&s not tale 
away tlie common law «right of every creditor 
of sueiog and- obtaining it judgment against 
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lis debtor. It was further* urge^ that under 
•ectioti 10 of the Ordinanoe the Accountant 
tOYild move the Oourt of Bankruptcy to res- 
rain the Respondenti and that as ne had not 
lone so, it was competent for the latter to 
;>roeeed with his action* 

Our first impression on the important 
qjaestion raised was that the appellants' con- 
tention was well founded. We thought that 
if every creditor «tas allowed to raise action 
for recovery of his deht before the ordinary 
Courts of law^ the Estate might be charged 
with a large amount of costs, and the liabilities 
tlius increased after the adjudication, and that 
to avoid such a result the legislature muse 
have intended to lay down in the section un- 
der consideration, an absolute bar against such 
actions. 

But we have come to think that practically 
there is little danger of individual creditors 
raising actions at law against the Estato, as 
the Court Bankruptcy has power, under article 
10 of the Ordinance, to restrain sach proceed- 
ings — and therefore, creditors will scarcely 
venture to take proceedings which may bring 
down an injunction upon them, the costs of 
which they would have to bear,— section 9 
does not expressly enact that after adjudica- 
tion, actions by creditors will: be absolutely 
barred. The question is whether we can cons- 
true the provision that creditors will have 
** no remedv against the property &c of the 
'* Bankrupt ^' as meaning that all right of ac- 
tion are taken away. 

After careful consideration, we have come 

to the conclusion that the sole effect of the 

words is, that creditors cannot interfere with 

the assets of the Bankruptcy, but that there 

is nothing in the section to prevent them from 

sueing^ and obtaining a judgment. — ^At die 

same time we think it right to point out that 

such a judgment would be utterly useless, 

for it can never be enforced against the 

assets or person of the Bankrupt ; nor would 

it enable the creditors to exercise the rights 

which the ordinance g^ves, to vote for the 

election of the Trustee, take dividends &c. — 

For, .to exerciBe.those jrights, the creditor most 

bring himself within the ordinance and prove 

his debt in the manner prescribed before the 

Trastet, who would not be bound to admit 

proof o( the costs incurred by the creditor to 

obtain a useless judgment. 

We have not been able to find express au- 
thoiity in support of the vie^T we take of the^ 
lectioo (which correspoifds to section 12 of the 



bankruptcy act : 1869, from which our ordi- 
nance is copied) but we find that in some 
cases, the English Court of Bankruptcy follow- 
ed a course which would be clearly incompe- 
tent, if the section had the meaning which 
the appellant has asked us to give to it. Thus 
in exparte Mills in re : Manning L.R* 6 Chan. 
App. p. 694, when an action had been entered 
against two acceptors of a Bill of Exchange, 
after one of them had filed a petition for liqui- 
dation by arrangement, and the registrar had 
granted to the trustee an injunction restraining 
proceedings against the liquidating debtor, 
on appeal it was held that the order of the 
registrar ought to have been to allow the ac- 
tion to proceed, but only to restrain the plain- 
tiff from enforcing his judgment against the 
property or person of the insolvent acceptors, 
and the registrar's order was altered accor- 
dingly. On the other hand no authority 
could be found by us to the effect that the 
section operates as a bar tt> an action by a 
creditor for a probable debt. But there are 
many authorities dealing with that section of 
the English Bankruptcy statute which corres- 
ponds to Article 10 of our Ordinance, and 
which prove to our minds that it is customary 
in England, when an Estate becomes bankrupt, 
as soon as a creditor raises proceedings in an 
ordinary Court of law« or even after proceed- 
ings have been raised, for the Trustee to 
apply at once for an injunction 'restraining 
these proceedings, which the Judge in Bank- 
ruptcy will grant or refuse in his discretions 
TVe think it right to state that action under 
the 10th article appears to be the immediate 
duty both of the official assignee and trustee 
of every Bankrupt Estate. We are accord- 
ingly^ of opinion that the magistrate's deci- 
sion is right, and that the appeal should be 
dismissed with costs. 



SUPREME C30IJRT. 



Affbal from decision of Stifuzidiabt 
Magistrats.— Solemn affirmation as 
A Hindoo or Mussblman. 

Thiêù^an appeal Jrom a decision of a Siipen» 
iiifhf MagietrcUe in a eoêe in which two 
laborers had laid an infortnation agaimt 
a manager of an esiaie, for orueU^ to them ; 
they made their statement on eoUmn afiif 
mation, and ai the date of the trial, «9tt- 
neeses Seere examined on both eidee. Tha 
Magistrate preferred the ooidence of tha 
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one aide and convicted the manager of the 
eêtate, Mr de MatérieuXt who appealed 
against the conviction. 

Two grounds of appeal were started ; the 
principal one of wnich was that one witness 
is simply said in the record to have been 
solemnly affirmed^ without it being added 
whether he was ofirmed as a Hindoo or a 
Musselman. 

Held that the judgment cannot be maintained* 
Conviction quashed accordingly. 



Before 
His Honor Â. Murb, — Second Paisne Judge. 

m 

His Honor J. Bouillabd,.— Acting Puisne 

Judge. 



DE. MAZÊRIEUX,— Appellant. 



versus 



tl UEEN^—Respondent 



E. Galxet, — Counsel for appellant. 
A. J. CoLiN/^Attorney for the same. 

J. M* Gibson, Substitute Procureur Gene- 
ral,— Counsel for Respondent 
J GuiBBRT— -Attorney for the same* 



Record No. 16. 



Jl7I>OMENT OF HiS HONOR A. MUBB. 



lO^A May*l868. 



This is an appeal from a decision of a Sti- 
pendiary Magistrate in a case in which two 
•laborers had laid an infbrma^on against the 
manager of an Estate for cruelty to Aem, they 
made their statement on solemn affirmation. 




and at the /late ef the trial, witn 
examined on both sides. The 
preferred the evidence of the one side 
convicted the manager of the Estate^ M* 
Mazérieux who has appealed to os against fb 
conviction. Two grounds of appeal bave bes 
started, and one of them is undoabtedly : 
very great importance, it is that ^rhile rk 
other witnessses who were Hindoos, ^rere u 
stated to be solemnly affirmed aa Eminem 
there is one witness. Kismet, who is sixspr* 
said in the record to have been solemnly é 
firmed. In this appeal it was strong^ly urg» 
that the fact that it was merely stated tbi 
Kismet was solemnly affirmed, and that it ha 
been omitted to state whether he i^ras a Hit 
doo or a M usulman vitiated this CM>nvicti£, 
and that we were bound to quash it. I con^ 
I listened to the argument with great intent 
on both sides. It was very strongly urgn 
for the Crown that there is a presumptki 
here of the regularity of the Judge's prooeri- 
ings, that the Ordinance under which tbi 
Magi^^trnte acted» did not require him to record 
the fHCt that this person was a Mahometans 
a Hiiido, but simply required him to asco- 
tain thr fact that he was a religionist of «u 
or other of these persuasions, and that as ht 
had done that, he was entitled to affins 
him, and that therefore the words '* solemnly 
affirmed " which were put into the re- 
curd w^re enough to satisfy the requiI^ 
ments of the statute. Reference was ak 
made by tho Crown to the English Statateii 
which undoubtedly are very different fros 
the Oulinance which is now in force in Mao- 
ritius. In them the witness who is entitled ttr 
be relieved from the taking of the oath^ b« 
two duties to perform in oraer to obtain that 
privilege, in the first place he has^ under th( 
statute, to satisfy the mind of the judge thit 
he is one of the persons who are entitled td 
make solemn affirmation, and in order to do 
that he severally signs a declaration of hii 
faith, which is put up with the Record ad 
becomes part of the proceedings. Theo is 
the second place the affirmation which such i 
person makes, is of a totally different naton 
to the affirmation which the persons take i& 
Mauritius. To take one instance-^^under the 
Common Law Procedure act, under whicb 
the consciences of all tender religionists wen 
•relieved, the persons begins his affiimatioD 
by saying " I, A. B., do solemnly sincerely 
'' and truly affirm and declare that thp taking 
'* of any oath is .according to my religioni 
'* belief unlawful, and I do solemnly sincerely 
<' and truly affirm and declare that I «rÔl 
speak the truths the whole truthfind nothiitf 
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'• but the truthJ 
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"We have a totally different legislation in 
Mauritius. The Ordinance is wholly silent in 
referenoe to these two points. The argument 
of the Crown was^ in the first plaoe, that the 
Ma^strate must be assumed to nave ascertain- 
ed that this is one of the persons who were en- 
titled to be affiimed^that is to say that he was 
either ahindoo or a musulman» and that having 
ascertained that fact, he affirmed him, and that 
the law was sufficiently fulfilled by putting 
the words'* solemnly affirmed " in the tecord. 
This argument seemed to me to be very strong 
indeed when I heard it first. However it 
takes for granted, and is based on the assump- 
tion, that every thing is done regularly in an 
inferior Court, No doubt as it has been said 
hy a very^eminent Judge, Lord Holt, when 
inferior jurisdictions were first established^ 
that if a power were given to an inferior Ma- 
gistrate, the proper exercise of that power 
would be presumed by the superior Court, but 
then we have Lord EUenborough's equally 
famous asseriion, that in dealing with the 
proceedings of inferior Magistrates, nothing 
would be presumed in favor of the conviction, 
and nothing would be presumed against it. 

If in Mauritius a conviction on this matter 
had to be drawn up by a District Magistrate, 
it would undoubtedly form part of the convic- 
tion, that the withesses were heard, that they 
were examined on oath, or that they were so- 
lemnly affirmed ; and the Magistrate following 
the ordinary custom, would undoubtedly have 
added that they were solemnly affirmed as 
Hindoos or as Mussulmans. It seems to me 
that according to the form of proceeding that 
we have at present existing in this Island, it 
may be truly said that the matter we have 
here at issue, is a matter which comes under 
the theory of Lord Ellenborougb, that the 
mode in which the evidence is taken is enter- 
ed in the Becord, and the entry of that in 
the Becord, would form part of the convic- 
tion in this Oolony ; and therefore it comes 
under the principle which Lord EUenborough 
laid down. That being so, the argument of 
the crown does not come to be so strong as it 
seemed at first sight. I was equally impres- 
sed with the argument' for the appellant here, 
which went on this fact, that this was an ex- 
ceptional piece of legislation, that prior to it, 
the oath was reqirtred to be administered to 
all witnesses, that this exception had been, by 
a loDg series of decisions, required to be 
stated in a special mode upon the record. 

» 

These decisions are those of Bunglall i|i 1861 
by the late Chief Justice of this Colony, and 
of Agamamode in 1862 by ^r. Justice Bestel, 



and a final decision of the Supreme Court in 
1875 in the case of Bajah Carrim Baccus, in 
which, though there is no direct decision, yet 
the Supreme Court distinctly recognised the 
principle that it is all important that the 
words " solemnly affirmed as a hindoo '' or 
'* as a Musulman ", should appear on the 
record. 



Now following on these decisions, it has been 
represented to us that the insertion of the 
words in question has been an invariable 
practice in all the Courts of the Colony, in 
short, a fixed jurisprudence for the last 20 
years, and I understai^d it is so — and I have 
felt that however strong the argument of the 
Crown was on this matter, it would be going 
further than I ought to go, to hold that the 
question was open, and could be now reopened 
in this Court. I think it ought not to be 
allowed by the Court to be reopened : there 
has been an unvarying set of decisions, there 
has been an unvarying practice following 
upon them, and it seems to me that a certain 
looseness might be introduced if we were to 
relax that order and regularity which has 
been hitherto taken. 

For these reasons I have come to the conclu- 
sion that this judgment cannot be.maintained. 
It is unnecessary for me to express my opinion 
upon the other part of the case that was ar- 
gued to us, but I think it is our ^uty to follow 
the course of decisions, and to settle jurispru- 
dence which haa.followed on those deeisions, 
and that as this record is defective the coiN 
viction must be quashed. 



Judgment of His Honor L* Cox 



10th May 1888. 

I am of the same opinion. The question 
of law which is raised by the appellant as to 
whether the omission to state whether one of 
of the witnesses heard on solemn affirmation, 
was a Hindoo a Mahometan, is one which I 
think must be taken to be concluded by aa- 
thojrity. It is plain that this question has been 
decided in the sense taken by the appellant 
by several judges of this Coiurt, and I think* 
if cannot be doubted also that there has been 
a considerable course of practice following on 
those decisions. It has been <>iy lot^ to see 
many records of cases tried before District Ma« 
gistratet, ancT I*have never noticed that when 
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an Indian witness was heardj tbe Magistrate 
omitted to record that witness was either a 
Hindoo or a Musalman ; and even before this 
Courts I think I may say it has always been 
the rule that has been followed. That being 
the case, we have not only the decisions of 
this Coarty but we have the course of practice 
which has been followed. Under the circums- 
tances I think we are not at liberty to reopen 
and reconsider the question, but must hola in 
accordance with the previous judgments that 
have been quoted, that the omission to men- 
tion whether this witness Kismet was heard 
as a hindoo or was heard as a musulman, 
whether he was one of the persons competent 
to make a solemn afi&rmation, is one which 
vitiates the proceedings, I must also notice 
that under our article 278 of the Labor Laws, 
it is laid down that " no judgment or 



it 



order or other proceeding of any Stipen- 
diary Mngistrate shall be quashed or annul- 
•* led for want of form, or be impeached or 
" affected by reason of any mistake, defect, er- 
*' ror or omission in the same ; provided such 
''judgment order or other proceeding b^^ in 
^* substance and effect in conformity with or 
" according to the true intent and meaning 
** of this ordinance. " — ^This article I think 
cannot prevent us from arriving at the conclu- 
sion that this conviction is bad, because the 
defect here is one of substance which cannot 
be remedied by amendment. 



Jvj^OiUEST OF His Honor J. Boxtillard 



10th May 1883. 

I have listened with great attention to the 
arguments of both parties on the delicate 
point brought to our consideration. It seems, 
at first sight, rather hard that proceedings 
before a Court (^ summary jurisdiction, al- 
though otherwise apparently regular, should 
be set aside because' of an omission to state 
whether a witness' who on the record is stated 
to liave' been solemnly affirmed, was a Hin- 
dou or a Musulman ;— after careful considera- 
tt6n' however I do not think that the julris- 
prudente of 'the Supreme Court in the "matter, 
Which is settled not only bv several d^isiotis 
of the Supreme Court sitting in appeal on 
judgtoents of inferior Courts, but by ajudg- 
flhent of the Supreme Court itself in a matter 
of certiorari, stiould be diaturbed; 

The subititntion of the tolemn affirmation 



for the oath being an exception to the ordiasri 
conditions under ^which witneases have ^. 
give évidente, it follows as a matter of com 
that when a witness falls vrithin the exeEp> 
tion, mention must be made in the reaid 
of the circumstances which have allow%£ 
his evidence to be taken in a special fora. 
The argument was pressed on us tk 
the Ms^strate must he presumed to hn 
done his duty, and to have talcen the soleisL 
affirmation of the witness, because he wa 
either a Hindoo or a Musulman. Sut alehoag: 
this is pr «bable, it is not absolutely certain 
Here, we have a statement that a vrîtness wv 
heard on hi» solemn affirmation, but why h 
was so heard is not shewn — and ^he Court 
cannot go beyond the record. 

For what we know, the magistrate migfe 
have accepted the affirmation of the vritnes^ 
amongst other possible instances, because cf 
the religioi.8 principles of the man, who in»J 
have been neither a hindoo nor a "MBhowetaD, 
bu* who m'iy have objected to takings anoatk; 
acco- (liriii to the law of the ('Olony this would 
be illei^al It must be bom in mind that Stipes- 
diary C'ouris are Courts ofsumnnary Jarlsdl^ 
tion, and th superior Court, although it wiD 
presume n ;thing against the precseedings of 
those ("ourts, will not presume any thing ia 
their" f^vor. 



I therefore concur in the opinion expressed 
by ray learn id brethren, that the judgment rf 
the Stipendiary Magistrate must be set aside. 



SUPREME COURT. 



APPEAL FROM A DECISION OF DiSTEICT MA- 
GISTRATE, Civil Side.^Damaobs.— Oiux 

EVIDENCE TO PROVE A LEASE. 

ITie appellant and respondent toere j^^ 
leêseee of a portion uf land at Pamflt 
mousses. In August \^Î2 the former turn/ii 
the latter out of the land, and pretentd 
certain persons to whom the respondent ifl 
sold, his eanes and cane tops, from remo^ 
them. The matter was brought before ^ 
District Magistrate who gave judgmfni âi 
favor of the respondent, condemning (he d^fl 
pellant to pay Hs 175 as damages. ' 

Against tliis decision the present apfssl if 
made» « 
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9#2€i thai no reaion had been made oui for 
questioning the MaaUiratefe deoinon. Ap- 
f>eal dismteeed mtn costê. • * 

Tin addition to the grounds of the appeal, o&- 
jections were made to the judgment on cer^ 
t€iin tBchnieal grounds : 

la. That the Magistrate allowed the plaintiff 
{i.e, the respondent) to adduce oral evidence 
• to prove a lease, hut at the trial not only 
VHIM no objection taken to oral evidence, but 
the defendant himself admitted that such a 
le€ue teas made, adding however that it 
teas euheequently cancelled ; 

Sold thai dhe appellant had no cause of com" 
plaint, 

2o. T^at the plaintiff objected to oral evidence 
of a lease alleped to have been made to 
defendant by Stnatambou the son. 

Bold that the plaintiff was Justified in object- 
ing to oralproqf, as he did not acknowledge 
the second lease. 

8o. The appellant complained of the Magis^ 
trate^s having allowed the production of two 
records of actions brought by the' defendant 
in the Court below ^ against the plaintiff and 
his concubine, for rent of the same plot of 
ground, which actions were dismissed ; but 
it appears that in his cross-examination 
the defendants admitted that he brought 
those actions, and stated the results. 

4o. It was contended that as the plaintif had 
sold his eanes to a third party, the pur- 
shaser alone had a right to sue, but, as 
according the evidence, he had not yet been 
paid, and as undoubtedly the plaintiff 
could not be paid until delivery was made, 
held that action was quite competent. 

IN RE 
GOEOOL,— Appellant 

versus 

HTJS8IN KHAN,— Respondent 

Before 

His Honor Sir A.6. Ellis, Kt.^ Chief Judge 

and 

His Honor J. Rouillaki)— Acting Pyisne 

Judge 



H. OaléA|— Counsel for Appellant 
L. WoHKNiTZ,— Attorney for the same 

B. CoLiNj— Counsel for Respondent 
J. MbrcieB|«-* Attorney for the same 



Record No. 78S. 



17/A May 1883. 



This is an appeal from a judgment of the 
District Magistrate of Pamplemousses, con- 
demning Gokool, the appellant, to pay to 
Hussin Khan J the respondent, Rs. 175 as 
damages under the following circumstances : 

The respondent, who was plaintiff in the 
Court below alleged that he wîîs co-lpssee, 
jointly with the appcllanr, of a plot of ground 
held from one Sinnatambou for a ppriod of 
five years, expiring on th^ Jst Oct'»ber next. 
The plaintiff further allege'd that some time 
in August last year, he was turn- d ou' of the 
above plot of ground bv hi^ r- .-lessee, who 
also prevented crrtain persons, to whom he 
had sold his canf^s au d cane tops, from remov- 
ing them. The District Magistrate having 
found for the plaintiff in the Court below 
and condemned thi' :lf*f»'nflant to p^y Rs 175 
as damages, the present (ip))eal was made. 

It was contended in the first place by the 
learned counsel for the a])ppllint that the 
judgment of the Distiict Magistrate waS 
contrary to the evidenc*^ produced, ' oth as to 
the fact of the plaintiff having been forcibly 
turned out by the defendant, and s to the 
amount at which damages were assessed. On 
referring to the record of the case, we find 
that much contradictory evidence was pro- 
duced, but we find no reason for questioning 
the soundness of the ngistrate*s decision^ 
founded on his apprécia ion of evidence wtiich 
he had the advantage of hearing. Nor do we 
think the damages excessive, it being proved 
that the plaintiff was turned out ot the plot 
of ground on which he had the right to re- 
main for a period of more than a year, and 
that he was prevented fiom disposing of por- 
tions of his crops. 

In addition to the above grounds of appeel, 
objections were made to the judgment on 
oértâin technical grounds, which require to 
be disposed of. 

One of the grounds of appeal is that the 
District^ Magfstf ate allowed the plaintiff to 
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adduce oral evidence to prove a lease. But at 
the trial, not only was no objection taken to 
oral evidence, but the defendant himself ad- 
mitted that such a lease was made, adding 
however that it was subséquent tly cancelled. 
The appellant has therefore no cause of com* 
plaint. 

Another ground was that the plaintiff ob- 
jected to oral evidence of a lease alleged to 
have been made to defendant by Sinatambou 
the son. But as the plaintiff did not acknow- 
ledge the second lease, he was obviously jus« 
tified in objecting to oral proof. 

The appellant also found fault with the 
District iVlagistrate for having allowed the 
production of two records of action, brought 
by the defendant in the Court below against 
the plaintiff and his concubine for rent of the 
same plot of ground, which actions were dis- 
missed ; but it appears that in his cross exa- 
mination the defendant admitted that he 
brought' those actions and stated the results. 

It was also contended that as the plaintiff 
had sold his canes to a third party, the pur- 
chaser alone had the right to sue. Hut as, 
according to the evidence given by the plain- 
tiff in the»Court below, (which we assume, 
was believed by the Magistrate) he had not 
yet been paid^ and, as undoubtedly the plain- 
tifi could iiot get paid until delivery was 
made, the action was quite competent. 

The other grounds of appeal being of little 
or no importance were not insisted on. 

The Court in consequence dismisse» the 
appeal with costs. 



I^VPREME COURT 



Action for bamaoes foe wrongful arrest, 
and illegal detention upon a charge 

OF DESERTION, BV AN INDIAN LaBORER 
AGAINST HIS EMPLOYER. 

This is an action in which the plaintif 
claims damages from the defendant, for an 
alleged malicious complaint filed ay *his 
attorney against the plaintif, under which 
he was wrongfuUy arrested and illegally 
detained in custody from 800 November to 
%th December last. 



OniheXbth November, th^ plmmiifi te^r^ 
a laborer under written cSniraci of «er 
on thedefendanfs estate^ wecmimed from 
defendants sub^acoountant a ceriificaU 
discharge cancelling his ewsgcufemsent. 

On the idth November, the tlefmsdaM fOd^ 
information against the pl€sifsti^, charp-^ 
him with having deserted from his esiS' 
and obfained a warrant tepon sohich îk 
plaintiff was arrested, arsd taken to th 
Police Station, where he uhms detained wid 
the 6M December. On the SOM Decewir 
the complaint was disposed of by ike Ma- 
gistrate, the charge beinj/ diemiesed a. 
technical ground. " 

Held that the plaintiff had established h 
right to damages, which are assessed ^ 
RslAX). 

In addition to these damages, the t^urt aHifn- 
ed Rs 60 in connection with the plaintiff 
defence against the charge of desertion. 

Judgment granting^ in plaintiff *s /avor, dear 
ages to the extent of Es WO and costs d/ 
this action. 



LUTCHMANEN— Plaintiff 



versus 



William HEW ETBON— Defendant 



Before 

His HonorSir A. O.ELLi8,Kt.,— Chief Jud^ 

and 

His Honor J. Rot7iLLARD,«-Actg. Puisne 

Judge 



H. GALf A,— Of Counsel for Plaintiff 
W. Leblanc,— -Attorney for the same 

H, HiwsTSOK, — Of Counsel for Défendant 
W. Hbwetbon, — Attorney for himself 



Record Noh SI, 898. 
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•17th 4fait 1888. 

t 

T?hia is an action in which the plaintiff 
laixns damans from the defendant, for jan 
illeged mahcious complaint filed by him 
igainst the plaintiff, under which he was 
«VTonftfully arrested and illegally detained in 
sustoay> from 30th November to 6th Decem- 
l^er last. 

Prior to the 16th November last, the plaintiff 
ivras a labourer employed under written contract 
of service on the defendant's Estate. On 15th 
ITovember last the defendant's sub-accountantj 
livho held a written power of attorney from 
the defendant, authorizing him inter alia 
** for him and in his name and stead to sign 
'* all contracts of service to be made with any 
'^ servant or servants, and undertake in his 
'* name and stead all that may be necessary 
** and requisite for and on account of Con- 
'* tracts of Service/' signed a certificate of dis- 
charge in favor of the plaintiff, in the form 
prescribed by schedule No. 21 of Ordinance 
lis of 1878, cancelling his engagement with 
the defendant. Thereafter on the 29th No- 
vember, the defendant filed an information 
against the plaintiff, charging him with having 
deserted from his Estate, and obtained a 
warrant under which, on the following day, 
he caused him to be arrested, taken to the 
Police station, and there detained until the 
6th of December. Subsequently on the 20th 
of December, the complaint was disposed of 
by the Magistrate, the charge being aismissed 
on a technical ground. These facts, which 
are established by the evidence before us, cer« 
tainly raise a prima fade case of procedure 
«0 utterly unjustifiable and reckless as to 
amount ( unless unsufficiently explained by 
the defendant ) to malicious proceedings, en- 
titling the plaintiff to claim damages against 
the defendant. 

The burden of proof having thus been 
shifted on to the defendant's shoulders, let 
U8 see what defence he makes to the action, 
and how he seeks to justify his acts. The 
defendant's first contention is that plaintiff is 
still under contract of service to him, and is 
unlawfully absent fisom his Estate. This plea 
raises the question of the validity of the 
oertificaljp of discharge granted by the defen- 
dant% sulHtccountant. The main clauses of 
the power of attorney under which the sub* 
«ccountant acted in granting the certificate 
have been quoted above. If we had itow to 
determine, whether in law a power of attor- 
ney in th^se terms, authorise the attorney ^o 
grant certificates of discharge, the question 
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might be one of some delicacy. Bat, on the 
evidence before us, we cannot hesitate as to 
the conclusion to be come to. We have in it 
evidence, that powers so worded are generally 
construed as implying power to cancel eon- 
tracts of servants, and further that, at least on 
one occasion, the sub-account acting under 
the express instructions of the manager of 
the Estate, cancelled a contract in virtue of 
the authoritv vested in him under this power 
•—a fact which was entered in a book kept 
for the ^purpose of inserting notes for the 
defendant's information. We must presume 
therefore that this act came to the defendant's 
knowledge, and not having been repudiated, 
was tacitly approved by him. In these cir- 
cumstances we think that he cannot now be 
heard to plead that this discharge was an act 
out with the powers conferred on his sub» 
accountant by the mandate v trusted to him, 
and that this ground of defence mu-^t be re- 
jected. The defendant's next contention is 
that the cancellation of the plaintiff's con- 
tract was obtained fraudulently and unlaw- 
fully, without defendant'-» knowledoje, and is- 
null to all intents and purposes. The plain- 
tiff led evidence, for tho purpose of showing 
that the order to cancel his engagement was 
given by the defendant himsdf to his sub- 
accountant. In support of this allegation, we 
have the express deposition of the plaintiff 
and of the defendant's sub accountant^ to 
which the defendant opposes his own oath. 
Unfortunately for him, the defendant did no|, 
in the cross examination of tht^ plaintiff and 
his witness, examine them in detail on this 
point, but contented himself with simply 
opposing his own oath to theirs. It does not 
seem by any means impnssi* le, that a fact of 
such very small real imprtance as that of au* 
thorising the cancellation of the contract of one 
of the many laborers employed on his Estate, 
may have escaped the d^'fondant's memory. At 
any rate, on the eonflictitig evidence before 
ns, we are not prepared to hold that plaintiff's 
allegation is proved t> be false. On the evi- 
dence it does not appear to be necessary for 
us to go further, or to find that the plaintiff 
has substantiated his allegation. 

The defendant further, in support of the 
plea' now under consideration, alleges that the 
certifitate was fraudulently granted. Now - 
w^ have not here to consider whether the sub- 
accountant in granting the certificate, acted 
in accordance with his dutv to the defendant. 
Even assuming however, tnat in granting the ^ 
certificate, the iiub •accountant dia not act for 
the bestp interests of his employer, we do not 
thfaik that the facts before us establish, tha^ 
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ïa obtaining the certificate any fraud what- 
erer, was practisad by the plaintiff. It is 
ahown tbat for a dar or tvro after (he date of 
the certificate, the plaintiff was inserted ia the 
Estate books as absent from work, but on the 
30th the fact that the lub-accountant had- 
stated in answer to nn inquiry that he had 
-gnnted a certificate of cancellation in faroi 
of the plaintifi*, was brought to defendant's 
knowledge. In the possession of this inform- 
ation, we cannot but regard the institution of 
the oomplaint against the plaintiffyas a most 
rash and reckless prooee din g on the part of 
the defendant. Further, the evidence shows 
that when, on the SOtb, the plaintiff was by 
the defendant's order brought before him, he 
the plaint iS*, at once tendered the defendant 
his ceriificate, saying that he bad his papers in 
•rder, and was free ^om hie engagement. The 
defendant refused to look at the document 
tendered to him by the plaintiff, and ordered 
him to be conveyed to the Police Station. 
Thither the defendant followed him shortly 
afterwards, and the officer in chdrge of the 
Btation at once showed him the ceriificiite of 
discharge. On seeing this certificate and re- 
cognising, as he must have done, the signa- 
ture of a person, who, at its date, was his eub- 
accountaot* and held a power of attorney un- 
der which he had previously been allowed 
without question to oancel at least one en- 
gagement, *we would have expected that 
the defendant would have paused, and even if 
be desired' to question the validity of the do- 
cument, would have recognised, as a lawyer, 
that one holding snch a prima facie valid 
discharge, duly initidled by the Magistrate, 
could not be regarded and treated as a deser- 
ter within the meaning of the Labor Law, 
The defendant however persisted in his course, 
and allowed the plaintiff to continue in cus- 
tody until the tth of December, Such con- 
duct we cannot regard as otherwise than 
utterly rash and reckless, aa constituting im- 

tilied malice, and as rendering the defendant 
iable for the prejudice suatained by the plain- 
tiff from the course which be had adopoted 
and now persisted in. 

We think therefore that the plaintiff has 
eitablished hie right to damages. Though the 
plaintiff occupies a humble station in -lite, 
. we cannot regard the loss of liberty fonoeven 
days, as other than a serious injury, for ^hicb 
■ubitantial damages are due. We thidk 
Jhese may be reasonably assessed at Bb 110. 
In addition to this, there were, the plaintiff 
Btates and we are quite prepajed to beKeve 
him, considerable expenses incutted.by him 
in connection with his defence againet the 



charge of desertion, which ^rcro bj no dm 
covered by the taxed cost«« Co which u 
Magistrate found him entitled io JïjunifH;» 
the complaint. The balanoe of sucb oosts,^ 
other expenses incident to bis defence, if 
think may be estimated at Rs GO. I 

We accordingly grant jndgmtent in bi 
favour, and find him entitled to damage* bl 
the extent of Re tOO, aad to tixe ocwta m Ùjf 

action. 



SUPREME fTOEJOlT 



Appeal aoainst Jqdokbnt op taa Uasih 

— BankBUFTCT. — BaKKRUPT ECBABD WBi 
WAS NEITHER SWORN NOR AFPIBaCSD. — Al- 
TTCLE 158 OF Ordimahcb S$ OF 1853. 

Z%ia ia an appeal by four merehanta, toho m 
resident in India, againit a fudcrnsai^ 
the Mailer, on a queelion of arrangement, 
which woe propoiedl by an mêoivent debler, 
Adam Hqjae Eetaek' 

Tht following pinnts were taken : 



lo. that the insolvent debtor toot 
before the Master without bainffeitJUrêwon 
or lolemnly affirmed. 

Held that an irregularity wo» eammitUi, M 
as the irregulariti/ tau done aith thêhtm- 
ledge of Appellant's Counsat, tht ofy'actiM 
oannot be suelatRad. 

2o. That th« Bankrupt had no c^Utd end 
that hit capital is ficHtiont. 7%t Baak- 
rupt got advances from his fathtr, holh i» 
money and good». Held thit was not ft^ 
tiout capital. 

So. That the Bankrupt's books had mtU» 
rtytdatly ktpt. 

Held that thty titre tuffi^t. 

4o. That tht affidavit madt by tht Baninft 
ia incorrect, because he did not make a M 
disoloiurt of hit ejects, inaimueh « h 
failed properly to record a tranuetÎM 
abaat augar ia India, 

Thit matter at the data pf Ike Affifheit w* 
' Mcomplttt, the Bankn^ tnttred in hit i^ 
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^sXaraiicn a êum of profit ho esUmated, 
firotn the BUU of Lading, the &anêaetion 
tvould result in. * 

Beld thai he did not knowingly intend to 
deceive hie or editors. 

hOm On the \7th September, letters were re» 

eeived in this place, containing news of the 

failure of the Calcutta House and the Bont" 

hay Bouses, which were represented in 

Mauritius ht/ ths father of the Bankrupt ; 

and it is satd, this invoked the failure of 

the father and of the Bankrupt. Ujpon the 

day after, he borrowed Rs. 2,800^ of which 

he repaid Rs. 1,960 the next dag. The loan 

toae made for the express of enabling the 

eon to make a payment into the Bank, on 

condition that it should be returned the 

next dag. 

Held that this is not sufiieient to overturn the 
arrangement of Bankruptcy. 

6o. At the ftnd meeting of the Creditors of the 
Bankrupt, a debt to the Commercial Bank 
was proved for a sum of Rs. 29,000 odd. 
I%e meeting was postponed to 18th December, 
when the Bank appeared by its attorney and 
objected to the arrangement, and after a 
littie consideration an adjournment for half 
an Jwur was asked Jar, négociation of some 
kind took place out of Court and the same 
Attorney went into Court at the end of the 
half hour saying that the Commercial Bank 
had transferred its account to HqfeeAmode, 
he proved the same in favor of the lat* 
ter, produced it and voted m favor of the 
arrangement. 

Beld that there was nothing to shew that the 
Bankrupt was aware that this transaction 
was made on his behalf There is no attempt 
to prove fraud, or connivance of his, there is 
no proof that the creditors wUl be ir^ured 
ty the arrangement or that they wQl be af^ 
feoted bg it. 

Appeal dismissed with costs. 



FUBTHA & Co.— Appenants 

versus 

ESSACK- Respondent 



Before 



His Honor A. Mubb^— Second Paisne Judge 



and 



is Honor L. Cox^«- 



Paisne Judge. 



W. Nkwton,— Of Counsel for plaintiff 
F. EoBBBT —attorney for the same 

L. RouiLLARD, — Of Counsel for Respondent 
A. J. Colin, — Attorney for the same. 



Record No. S1,89S 



Judgment on the merit of the case. 



JUDGMBBT OF HiS HONOB A. MUBB 



2Ut May 1883. 

This is an appeal by four n^rchants, who 
are resident in India, against a judgment of 
the Master of the Court, on a questit>n of an 
arrangement which was proposed by an insSl- 
vent debtor of the name of Adam Hajee Es« 
sack. 

The first point which the appellants take is 
an objection to the legality of the procedure^ 
which is said to be irregular and against law, 
inasmuch as Adam Hajee Essack was exa* 
mined before the Master without having been 
either sworn or solemnly affirmed. It is said 
that the I58th article in the first place directs 
the Commissioner in Bankruptcy, if an enquiry 
take place at the first sitting, to examine upon 
oath such petitioner or any witness produced 
by him ; and in the lôSth section, under 
which the procedure took place in this enqui* 
ry, and unaer which any opposition to the ar- 
rangement on the ground that it was not 
bona^Ade and not reasonable must be enter- 
tained by the Conrt,^the article of the' 
•rdlnance directs that the Court shall have 
power at any time on the application of anj 
creditor, to appoint a private sitting for th^ 
purpose of such enquiry, and may summon • 
before it sudh petitioning creditor, or any cre^ 
ditOT, and examine him upon oath. 
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It does seem uQdoubtedly that an irrega* 
larity was committed in the proceedings of the 
lower Comrt, but the proceedings themselves 
have to be very carefally looked at, to see how 
that irregularity arose ; several meetings had 
taken place, both a first private meeting and 
a second private meeting» and several adjourn- 
ments of the second private meeting had taken 
place at the instance of creditors of the Estate, 
(and I shall have to^ refer to these in a subse- 
quent part of my judgment) and finally there 
came to be the requisite majority in number 
and value of the creditors voting for the 
arrangement. What took place was this* 
Purtha and the other three opposing credi- 
tors^ by their Counsel, objected to the arran- 
gement and asked for a proof. 

The minutes of the proceedings in the lower 
Couit, do not tell what the grounds of proof 
were to be, or what the nature of the proof 
allowed to the objecting parties was. I 
cannot approve of the mode m which these 
minutes were kept, for there are a great 
many hiatus in them, and a great deal of 
procedure, which I think ought to have been 
a little more definitely stated ; but what took 
place is what I have said, and while the 
minutes themselves do not shew the grounds 
on which the opposing creditors asked for the 
proof, the judgment of the Master clearly 
shews what these grounds were. He says 
that after the«vote approving of this arrange- 
ment had been come to by a majority, the 
ejecting creditors insisted on a proof on the 
ground of fraud, that they were able to prove 
fraud in the method in which this arrange- 
ment had been come to by the majority of the 
creditors. Now that was the nature of the 
proof which they undertook, and, accordingly 
the Master allowed them a proof. The pro- 
cedure is very necessary to be observed, the 
counsel who represents these creditors called 
on the first day three witnesseis, among other 
Mr. Le Maire, the secretary of the Commer- 
cial Bank, Mr. Huteau a merchant in this 
place and another gentleman. On the second 
day, the counsel for the objecting creditors 
who are now the appellants,called the petition- 
er—let it be marked that that person was call- 
ed by the appellants themselves, and the 
record intentionally bears that he was not 
affirmed» 





Now the first ^ound the petitioners takS 

here, is that this irregularity is sufficient in 

laWf and ought, in law, to upset the whole ar* 

^ rangement. Undoubtedly this person ought to 

have been solemnly affirmed, and the question 



is, is it the fault of the judge, or, is it th« «auk 
of the counsel that be was not aflixmed ? 
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I rather think that the blame lie» with boti 
parties, it may be the duty of tlie judge to 
see that a vntness is properly swona or affirm- 
ed as soon as he enters the vritness box, it if 
certainly also the duty of the couzisel not to 
begin this examination until the ^ viBual for- 
mality has been observed, — ^it is an ir reg^ularity 
which has occurred in Courts of justice before, 
and will occur— ; It may be that tlie examin- 
ing counsel took for granted that this peraoa 
had made a declaration in the terzns of the 
ordinance, as in cases of bankruptcy^ and that 
any other mode of securing his spea king the 
truth was unnecessary ; or perhaps he supposed 
that it would be right, as this was a q uestios <d 
fraud, that he should merely make a state- 
ment, as it were on personal answers^ and not 
be examined on oath. — But whatever is the 
cause of this, it was done, it took place, and 
the entry in the record of the words *"' not 
affirmed , shows that it was done perhaps at 
the suggestion, certainly with the kn.ovr]ed|g0 
of the appellants' counsel. — There was 
much procedure in the case thereafter, and 
the case went on without objection upon this 
ground, to the verv termination of the pro- 
ceedings in the inferior Court ; but then an 
appeal is taken in this Court, and the first 
gound that the appellants took, is that wbicb 
I have now stated— Upon considering the 
matter I am unable to sustain this ground of 
appeal. I think it is not in the mouth of the 
appellants to take it ; they themselves were 
parties to the irregularity ; it was in examin- 
ing a witnesss by themselves that it occurred, 
and that being so, and the whole case having 
gone on for weeks, and even months after it 
took place, without any notice being taken 
of it by them, and all parties having acted as 
if the proceedings had been perfeotly regular, 
it seems to me that it would not be at all 
right to sustain this objection here* 

This matter has occured before in the 
jurisprudence of this Court, in the case of 
JBouHneau vs. Chuve (1876 page 118), in the 
Court below a witness had been examined 
without having been sworn or solemnly 
affirmed, and the Court of appeal refused to 
sustain the objections. Then we have such a 
dictum as that which is given by Taylor, 
Section 1S80 7th Edition in his Lan^ on 
Evidence, in which he says '' On a trial in 
'' Ireland where the Lord lieutenant* wss 
'' called as a witness, an attestation on honor 
*' instead of an oath, was by mistake adminis- 
^ tered to him, and he was then examined 
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^ ' and cro88 examined^ without any objection 

'^ being taken to the reception of hft efidence. 

'^ Subsequently a motion for a new trial waS 

'' made» on the ground that the testimony of 

'' an unsworn witness had been received, 

'* but the Court, haying ascertained that the 

'^ losing party had, from the first, been aware 

•* of the irreçularity, very properly held that 

*' his objection came too late and the rule 

* *' was consequently discharged." 

I think the same principle applies here, 
these parties were nndoubtedlv aware of what 
had taken place, they knew how this person 
was giving nis testimony and I think their 
contention ought not to be supported by the 
Court. 

Then there are other and numerous grounds 
upon which this question was pleaded to us, 
and the Master has pronounced a judg- 
ment in this case of very considerable length, 
in which he has taken up these grounds sepa- 
rately, and which I have very carefully consi- 
dered. The first point on which reliance is 
Î laced to upset this arrangement, is that this 
bankrupt had no capital ; and, further, it is 
said that his capital is a fictitious capital. 
Now the question is, what is fictitious capital ? 

Fictitious is that which is not real, that 
which has no existence, but this bankrupt 
admits himself that he had no capital when 
he began, but he got advances from his father, 
both m money and in goods to a very consi- 
derable extent. Now I do not know that that 
can be called fictitious capital. I think it 
cannot be so called. He got the advances it 
is true without interest, but still I think it 

S lite a fair remark, which the Master makes, 
at most young men, have to depend on their 
friends for the means of besinning business, 
I do not think it can be said that that is fic- 
titious capital. 

The next ground that was taken was that 
the books of the Bankrupt had not been regu- 
larly kept. No doubt the Bankrupt's books 
are not xept with that precision and accuracy, 
which we would expect to find in books well 
kept. All the transactions were not ledgeri- 
seawhen this petition for an arrangement 
took place, but there are records of most of 
the things objected to, in one or other of his 
bo)bk8, or in aocuments which are produced 
here, and I think it is not enough to say that 
there is irregularity, because the books have 
not been brought op to date. The most im- 
portant case is that of a sale to the '' Magasin 
généra) des Grains *', but no loss had occ^red 



to the Estate in consequence of that, for the 
account wap known to exist, and has been paid 
to the official assignee himself. 

Then there are sales to chinamen ; their 
names and tbe dates of the sales not being 
entered in the books, but the answer to that 
is that the transactions themselves are entered, 
and they form the snbject of accepted ao* 
counts— -Now if the accounts were accepted* 
and if they were sent into the market (they 
were actually sold in a sense — ^they were 
transferred to a third party) it is impossible 
to say there was no record of these transac- 
tions. The transactions were recorded in one 
way or other, and when the matter of this 
Bankruptcy comes into Court, it is seen that 
these transactions have taken place. It can- 
not be said that so far as that is concerned, 
there is the fraud proved which these appel- 
lants undertook to prove. 

Again, it is said that ' the affidavit is in- 
correct which this person made, because he 
did not make a full disclosure of his efiects ; 
and the proof that is given of that is, that 
" there was a transaction about sugar in India 
'' which was not properly recoiDded in this 
'' affiadvit ; " but the answer to that (and I 
think it is in the Master's judgment) is that 
this transaction was at the date of the affi- 
davit incomplete ; he did not know whether 
it was to be entered as a success or a failure, 
and he put into the affidavit tha* sum of pro- 
fit whicti he estimated from the bills of lading 
the transaction itself would result in — No 
doubt he was mistaken, but this is not a 
matter in which it can be said he knowing- 
ly intended to deceive his creditors — ^Then 
there is another matter which has to be notic- 
ed. It appears that on the 17th î^eptcmber, 
letters arrived in this place containing news 
of the failure of the Calcutta house, and the 
Bombay houses, which houses were represented 
in Mauritius b\ the father of the Bankrupt^ 
and it is said tnat that involved the failure of 
the father, and of the Bankrupt. Upon the 
day after, he borrowed from his father a sum 
of Ks 2,800, and on the next day he paid to 
his father the sum of Rs I960. Now both of 
these persons swear distinctly to the nature 
of this transaction ; the father swears that he 
onlv gave his son the money for a single day, 
on the condition that it should be returned 

«the next day and, on the next day the son 
paid part of it, his estate being benefited to 
the extent of Rs 84i>. I confess that this 

' matter does seem somewhat suspicious ; but» 
is it sufficient to overturn this arrangement 7 
The Iban was made for the express purpose of 
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enabling the son to make a payment into 
Hank, and on the condition that it should be 
returned the next day, and I must say I 
think that such a loan, if the condition be 
elaarly proved, as I think it is here, does not 
fall under any of the objections that can be 
made to a transaction of that kind, it was 
the duty of both parties to keep faith, and 
it was the duty of tne son to return the sum. 

But the most grave matter to my mind 
remains still to be stated. It is a transaction 
in which the Commercial Bank of this place 
largely figures. The petition for the arrange- 
ment was presented on the 25th September, 
and the Master fixed the 6th of November 
for the first private meeting under which the 
whole matter was to be considered. On that 
day a majority of those who had proved, voted 
for the proposed arrangement vizt : that the 
Bankrupt should pay 26 per cent of his debts 
in cash, and that that payment be guarantee! by 
two persons here, who were accepted and against 
whom no objection is mtide, Hajee Ayoob and 
Zachariah. The second meeting was fixed on 
the 27th November, on that day in place of the 
parties proceeding to deliberate who had pre- 
viously accepted this arrangement, a great 
number of new debts were proved ; among 
others a debt to the Commercial Bank for a 
sum of Rs 29,000 odd, and these claims are put 
in ; and at the instance of the Commercial 
Bank, an adjournment takes place, and the 
Bank se^ms to have been in great doubt as to 
whiit procedure they should take in this matter. 
The adjournment was to the 18th of December^ 
and on that day occurred that to my mind^ 
which forms the most difficult matter in the 
case, acd the one which I have considered with 
the most care. The Commercial Bank appear- 
ed and by its attornev objected to this arran- 
gement and after a little consideration an ad- 
journment for half an hour was asked for. 
Négociation of some kind or other takes place 
out of Courtj and the same attorney goes into 
Court at the end of the half hour, and saying 
the Commercial Bank has transferred its ac« 
count to Hajee A mode, he proves the same 
claim in favor of the latter, produces it and 
gives the assignee's vote in favor of the ar- 
rangement. Now I must confess that that 
proceeding struck my mind at first as of a 
very suspicious character indeed. If this party, 
Hajee Àmode, had been proved to be «the 
Agent of the Bankrupt in inducing the Bask 
to sell for 36 per cent to him« a debt for which' 
they would not accept 25 per cent, if it had 
been even prima facte proved that the Bank- 
rupt had been a party to th^ transaction, 
and that Hajee Amode had acted at the ins- 



tance of the Bankrupt, or witb fundm pnmded 
by him, I eertAinlv 4hould not Have held that 
arrangement could stand, either wlb a àanà-fick 
or a reasonable arrangement. If the Bankrupt 
had been shewn to be a party to that arrange- 
ment, there would have been a sreat deal to 
say in favor of the objections of tne appellants 
being proved. 

I have read the proof very oarefulljr^ aod them . 
ia not a single Question put to the Bankrupt to 
bring out the net that he waa a^^are thmt Ûàê 
transaction was made on his behalf. Theie 
is no attempt to prove fraud of any kind en 
to prove his oonnivance at this transaction* 
In that state of the matter, I confess I can- 
not take the fact of fraud having taken place 
as proved. I think that fraud most be prove! 
and as there is no attempt even at proof^ ci 
his participation in this assignment, it cannot 
be presumed that it was fraudulently con* 
trived. 

I do not see how I can take it for granted 
that the Bankrupt wss a party to this, aod 
that he was the moving agent in it, and that 
he has by, providing the funds for this addi- 
tional 10 percent^ secured the majority of his 
creditors. No doubt there is much suspicion 
on various parts of this transaction, it is a 
very difficult. question which the Court has to 
consider ; and in a doubtful matter^ the seals 
has been turned in favor of the arrangement 
by the following consideration. 

This Estate is undoubtedly insolvent, and 
we have to consider that when an Estate is 
insolvent the true question is how shall you 
best realise the assets and pay over fairly and 
equitably among the creditors, the sum which 
is realised, so tbat^ they shall each get their 
share of the Estate, which is incapable of 
paying claims in full. That is the true ques- 
tion to be raised in every Bankrupt Estate, a&d 
if this arrangement is one-— and it was not said 
to be otherwise — that would give as large a 

Ïiercentage to creditors as they would get from 
he Estate, if it were made Bankrupt, I am 
of opinion, it is one which the Court in the 
circumstances ought to confirm, that it is ons 
that the creditors cannot do better thsn 
accept ; the object of all Ba^nkruptcy proceed' 
ings being to divide the assets in the readiest 
and easiest way among the parties, and to 
give to the Bankrunt debtor a chance olf agtia 
, beginning work in life. 

There is no proof that the creditors will b^ 
injured by «this arrangement or that tfie; will 
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^ Affected by it» or that they will get a larger 
vidend throug^h its being uçset; and th^^ore 
do not think it wonld be nght for the Ooart 
> come to a judgment which would upeet it. 

X tlierefove ooneur in the judgment of the 
faster. 



JirBGMBNT OF BXB HOKOB L. CoX 



2l9t May 1888. 



I am of the same opinion. 
Appeal diflmÎMed with costs. 



SUPREME COURT* 



BbSACH OF PB0MI8B OF MABBIAGS.— ObAL 
KVIDBNCE— PbOOF OF 8BDUCTI0N FOLLOW- 
ED BY FBEGNANCY NOT A VIOLATION OF 
ABTICLB 840 ClYlL CoDB. 

This is an action for brecich of promise of 
marriage. The plaintif sought to prove the 
averment that there had been promise of 
marriage by oral evidence, iohioh right was 
contested by the defendant. 

Held that oral evidence under the eircum" 
stances was admissible. 

A Jurther question was discussed, t. 0. whether 
evidence was legally admissible to establish 
seduction. 

On behalf of defendant it was urged that to 
admit such evidence would be to violate 
ariiele 840 of the Civil Code which pro- 
hibiti ^^ la recherche de la paternité.'* 

Beld that such evidence should be admitted. 



ÂTISSE & AKûTHBB,— Plainti£b 
• versus 

LEBON^ -«Defendant 



Before 

His Honor Sir A.O. Ellis, St.— Chief Judge 

and 

His Honor J. Rouillabd — Acting Pui 

Judge 



T. JoLLivBT— Counsel for PlaintilSs 
v. O. DuoBAT— Attorney for the same 

V. K/Vbbn — Counsel for Defendant 
E. Oanachaud» — ^Attorney for the same 



Record No. 21|880. 



14th June 1888. 



This is an action in which damages are 
claimed for breach of promise of marriage. 

On behalf of the plaintiffs it was contended 
that there existed here a ** commencement de 
'^ preuve par écrit '% rendering probable the 
allegation that the defendant promised to 
marry Félicie Atisse, and entitling the plain- 
tiffii to prove that averment by mqiins of oral 
evidence. In the event of this contention 
being rejected by the Courts the plaihtiflb ^ 
submitteu that by our law, a promise of mar-' 
riage was de plana provable by witnesses. 

The plaintiffs' contention that there exists 
a '* commencement de preuve par écrit *\ 
rests upon certain letters which the defendant 
admits were written by him to the plaintift 
Félicie Atisse, and upon the answers elicited 
from the defendant in the course, of his exa- 
mination ** sur faits et articles. '' We have 
carefully perused the letters produced. They 
abound in ardent expressions of love^ and are 
clearly addressed to one for whom the writer 
professes the most passionate attachment. 

The only natural conclusion to which they 
can lead« is that the defendant when he wrote 
was deeply in love with the Miss Atisse. There 
remains^ the questions j whether these efiusiona 
were adressed to one whom the defendant 
contemplated making his wife^ or to his Mis- 
tress. The letters themselves do not supply 
an answer to this question. The defendant 
on his examination positively denied that the 

Elaintiff Félicie^ad been his Mistress, or that 
e had asted her to be his wife. But the po« 
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flition which he thus assumes is quite ineconei- 
lable with the sentiments ezpt essed in his 
letters, which unmistakeably point to the^ 
existence of an ardent passion, either of an 
honourable or of a dishonourable nature. 

We find ourselves therefore driren to elect 
between one of two alternatives, both of which 
are repudiated by the defendant. From the 
evasive and generally unsatisfactory nature of 
the defendant's answers, and especially from 
the fact that the defendant admits that at the 
request of Miss Atisse and her sisters, he in- 
troduced himself to and cultivated the acquain- 
tance of Mr Atisse. (who lives apart from his 
family) a step which the defendant cannot 
explain, and which seems highly repugnant to 
the idea that he entertained dishonourable 
intentions towards his daughter. We think 
that the evidence renders probable the plain- 
tiff's allegation, that defendant had contracted 
a promise of jnarriaffe towatds the plaintiff. 
We accordingly find that the plaintiff is 
entitled to establish this averment by oral 
evidence. 

A further question was also discussed before 
us, namely: Whether evidence was legally 
admissible to establish seduction followed by 
pregnancy. On behalf of the defendant it 
was maintained that to admit such evidence 
would ba to violate the principle of art. 340 of 
the Civil Code, which prohibits ** la recherche 
'' de la paternité. " But we are satisfied that 
the admission of the evidence sought to be 
introduced by the plaintiffs, would not be a 
violation of this principle. 

We are not asked to allow evidence, as bet- 
ween the defendant, and the child of whom 
Fëlicie Atisse is said to have at one time been 
pregnant, that the defendant is the father of 
the child ; but merely as between Félicie Atisse 
and the Defendant, that a connection existed 
between them which resulted in the pregnancy 
of the former. Our finding on that point can 
have no effect on the status of the child, who 
is not a party to the action, and we admit the 
evidence solely for the purpose of substantia- 
ting one of the grounds in respect of which 
the plaintifib claim damages. 

In allowing ^ such proof to be adduced we 
act in conformity with the decisions of the 
French Courts (Sirey 1865. I. 88, and 4866. 
2. 169) and the opinion of the most emi- 
nent French Commentators (Larombière ar- 
ticle 1227 § S; Demolombe, Manage I § 29.) 
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On llih Dêeêtnber 1882 ilk^ Saniiary G% 
d%an of Rimère du Rempart merf>ëd a kx 
upùn the manager of** MLon Songe ** i 
to remove a nuieanee. 
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2%e manager faUed to comply %oiih thé 
or to appeal againet it, anJ A0 toot frtà 
euted before the Dietriet Cburt for hm 
of article 63 of Ordinance S cfl874,f 
having failed to comply tpiih tie »â 
served upon him. 

Ihê Magiitrate diemiaed the case beeautt 
ipas of opinion that the '^ enanùgeroj 
" eugar estate cannot he eomsid&red of 
" author of a nuisance when ssicA nm 
arises out of the bad position or def 
machinery given to him by the propriMsr. 
He adds ** It cannot be said that i 
** manager is the occupier of the iM 
" consequently the owner ehauld haee ks 
'* prosecuted^ 

By article 8 of the Ordinance, the auth9r «f 
a nuisance is defined ae *' the person ^ 
** whose acts the nuisance arise or contisai^ 
*^ or if such person cannot he found e 
'* ascertained the owner or occupier of A 
'* premises/' 

Held that as the act giving rise to the aUêjd 

nuisance is attrttutable to the defeni^ 

whether he acted under authcriiy or ^ 

he muet be held in law to be the auAar^ 

the nuisance. 

The judgment is quashed, and the rsceri^ 
remitted bach to the Magistrate to 9^ 
further proceeded with* 



FROOUBEUR GEN BBAIi— Plaintif 



vefsui 



DISTRICT MAGISTRATE OF RlVlèBB i 
DU REMPART— Defendant * 
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Before 
.8 Honor Sir A.O. Ellis Kt.— Chief Judge 

and 



Honor J. Bottillard— ^Acting Puisne 

Judge 



•M. G1B8OK, Substitute Procureur General^ 

—Of Counsel for Plaintift 
. Gtjibbbt.— Attorney for the same. 

W. NEWT0N,-»0f Counsel for Defendant 

Attorney for the same 



Record No. 21,918 



Uth June 188S. 



On the 11th December 188S, the Sanitary 
Guardian of Rivière du Rempart caused the 
following notice* under the provisions of Or- 
dinance 8 of 1874, to be served on Hyacinthe 
Daniel, the manager of the Estate *' Mon 
Songe *' in the District of Riviàre du Rem« 
part : 

'' Tou are hereby required within a delay 
" of ten days from the date of service of the 
** present notice, lo.-to discharge no waters 
'' whatever from your sugar house into two 
** pits as aforesaid '' (these pits are situate 
close to the sugar house) " So. to have the 
** vicinity of your su^ar house properly cleaned 
'* 80. The drain adjoining the pits carefully 
" hoed and swept, the rubblish and putrid 
'' waters lodged therein carefully swept^ and 
*' thoroughly removed." 

The notice not having been complied with^ 
and no appeal to the General Board having 
been maae by Daniel as allowed by article 89 
of ord. 8 of 1874, an injbrmation charging 
him with breaoh of art. 68 of the said ordi- 
nance was lodged in the District Court of 
Riviàre da Rempart, and on the 16th of Febru- 
ary following, after he^nna evidence, the case 
was dismissed by the Magistrate. It does 
not appear from the record on what ground 
the judgment rests, a perusal of the record 
of the proceedings before the Magistrate 
shows that Daniel admitted that the alleged 
nuisance had been committed with his autho* 
rity and sanction, but that evidence was pro-* 
duced by tjie defendant with the object of 



proving that no nuisance existed on the 
Estate '' Mon Songe " as alleged by the Sa- 
nitary guardian. 

Evidence for such apurpose was quite irre- 
velant (see Procureur General versus MontiUe, 
Piston's reports for 1880 p. 6). Under ord. 8 
of 1874 (article 89) whenever the author of a 
nuisance has received a notice to remove it, 
he may, if dissatisfied with the order, petition 
the General Board to review such notice ; and 
the Board is empowered, after hearing evi« 
dence, if necessary, to discharge, modifiy, or 
suspend such notice* From the decision of 
the General Board there is, in virtue of ord. 
6 of 1875, an appeal to the Goveinor in execu- 
tive Council ; article 6d of ordinance 8 of 1874 
enacts that any person on whom there shall 
be served any notice, certificate or order and 
who shall fail within the term specified to 
comply therewith shall incur a certain pe- 
nalty. 

It follows, therefore, from the above that if 
the author of an alleged nuisance, has not 
appealed to the General Board from the notice, 
it becomes definitive, and the duty of the Ma- 
gistrate is only to see whether the notice has 
been complied with of not. 

It seems, however, from a note supplied by 
the Magistrate, and which was considered by 
both parties as containing the grouhds of the 
Magistrate's Judgment, that he dismissed the 
case, not because he was satisfied that no nui« • 
sance existed, but because he was of opinion 
in law, that ** the Manager of a sugar Estate 
" cannot be considered as the author of a 
" nuisance^ when such nuisance arises out of 
** the bad position or defective machinery 
** given to him by the proprietor, " The Ma- 
gistrate further adds that. ''It cannot be 
*' said that the manager is the occupier of the 
'' Estate, consequently the owner should have 
' been prosecuted *\ 

In this view of the law we cannot concur, 
by article 8 of the ordinance the words " au* 
thor of a nuisance ** are defined as " the per- 
'' son by whose acts the nuisance arises, or 
^' continues, or, if such person cannot be found 
V or ascertained the owner or occupier of the 



t* 



premises. 



Ip. the presence of this definition we cannot 
concur with the Magistrate in holding that 
the manager of a sugar Estate cannot be re- 
garded as the author of a nuisance. It is only 
when the person^ by whose act the nuisance 
arises or eontinues, cannot be found, that the 
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owner or occupier of the premiees is to be 
figarded a '* the author of the naisanoe *% and 
tiiat in the caae of a sugar Estate, the owner 
most in all cases, be regarded as the author 
of tbe nuisance, is to violate the spirit and 
Ae, letter of the law. 

'We find that the interpretation given by 
die Magistrate to the expression " author of i| 
auisanee '% is contrary to the true meaning of 
ttticb S of ordinance 8 of 1874, and that, as 
the act giving rise to the alleged nuisance is 
attributable to the defendant, whether he 
acted under authority or not, he must be held 
in law, to be the author of the nuisance. 

We accordingly quash the judgment of the 
Magistrate^ and remit the record of the pro- 
ceedings to the District Court to be further 
proceeded with. 



BIJPREIIIE COURT 



Claim of waobs bt British Subjbot on 
board of a forbign tbssbl. — jurisdio- 
tion» — notiob to consul. «—compbtbnct 
OF SuPBBMB Court» altho' oasb mat bb 
ONB FOR District Court. 

ITltf Plaintiff tcoê cook on hoard of the vets^l 
«« Pax '' of which the Defendant toas 
master. He claimed three months^ u>age$, 
and the re$titution of certain per eonal efeete 
iohich he alleges the Defendant iUegalfy 
detainedm 

Several oljections were taken by the Defen* 
danti 

« 

lo. ^ J%at the Buçreme Court had no juriedio* 
tion to entertain thiêSuU, which wae one bet" 
ween one of the crew and the Master of a 
Foreign VeeeeL This was oterruled. 

to» ^hat, the institution of an action between 

' a ^seaman and the master of a Foreign tes^ 

set must be preceded of à formal notice to 

the Consul of the Country to whie\ the ves» 

sel belongs. 

Beld that in cases coming bejore the Admi* 

' raUg Court such notice should be gioen, but 

that no authoriig had been cited for exten^ 

ding this doctrine to suits" before the Civil 

Courts. * 



181 
tAadi 



do. 2hai under seeticns 188 
the *Merohmu Shipping ad, a 
recovery of wages for a less 
could not be instituted by a Si 
any Superior Courts of Reoord, 
speeiàl oireumstanoes which 
here. 



HM that these Sections do not opply to h 
reign Veueis. 

4o. 2%at the amount in dispute in thi 
was within the jurisdiction of the 1 
Courts the action should have been 
tùre, and not in tAe Supreme Court» 

Beld that the Jurisdiction efthe District Or. 
was doubtful, but even assuming that it k 
jurisdiction that fact did not withdraw tk 
case from the jurisdiction of the Supnm 
Court, and the objection would reoolee itsdl 
isUo a question of costs. 

Case ordered to be preceded with an meriU. 

On being recalled a further objection was e» 
sidered, i.e. that in consequence of an œrtià 
of the Neiherland Commercial Code wiid 
regulates Shipping, crews on board (^ 
Dutch vessele are p^ ecluded from rsitisj 
judicial proceedings €tgamst Mooters of Ût 
Vessels ^under penalty of forfeiting allwefs 
due to them. 

I%e article in question contains a " rôle tir 
quipage *' which must reproduce in full th 
article above mentioned as to the forfeitsrt 
of wages in case of judicial fnroceedisf 
against the Master. 

Held that as the plaintif had not signed ik 
forfeiture article, or given hie assent to 'Vlft 
d^ÈquipagCf " the argument of forfeUun 
is no bar to the Plaintiff^e action. 

Judgment in favor qf PlainHff\ 



K 



versus • 

BLOC— Defendant • 
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Before' 
Bis Honor Sir A.O« EllisiKI.— Chief Judgp 

and 
His Honor L. Cox. — Third Puisne Judge 



H* Bbbtik^<— Attorney for the same 

P. li. ChastellieBj— •Counsel for defendant 
A. BoukHDO,— Attorney for the same 



Record No 21,985 



14^ June 1883. 



In this action the Cook on board a Dutch 
ship, claims from the Master of the vessel three 
months wages, and restitution of certain per- 
sonal e£Êects, which he alleges the Master 
unlawfully detains. 

On behalf of the Master some preliminary 
objections to the jurisdiction of this Court 
were stated. 

It was in the first place contended that the 
Supreme Court had no jurisdiction to enter- 
tain a suit between one of the crew, and the 
Master of a foreign vessel. We are clear that 
this contention cannot be sustained. 

The jurisdiction of the Court, as defined by 
the royal order of S8rd October 1851, is declar- 
ed to be the same as that vested in the Court 
of the Queen's Bench. Now it admits we think 
of no doubt, that that Court has jurisdiction 
to entertain a suit relative to the execution 
of a contract, even entered into abroad, where 
both the parties are within the jurisdiction of 
the Court, as is tlie case with the parties here. 

But it is further contended that the insti- 
tution of an action between a seaman and the 
Master of a foreign ship, must be preceded by 
a formal notice to the Consul of the country 
to which the vessel belongs. 

la support of this proposition, reference 
was, made to cases decided in the High 
Court of Admiralty in England, and to a ded- 
non in the Court of Vice Admiralty here. 
(Piston 1880 page 88). It is no doubt «e- 
oessaryj^hat in cases coming before the 






Admiralty Courts, such a notice should be 
given. But the jurisdiction and procedure 
before these Courts is special and peculiar^ 
and no authority whatever was citea for ex- 
tending this doctrine to suits before the Civil 
Courts, and in the absence of such authority 
we are not prepared to recognise such a limi- 
tation as qualifying the exercise of its juris* 
diction by this Court. 

It was further contended that under section 
188 and 189 of the Merchant shipping act (17 
and 18 vict. cap. 10 4> a suit for recovery of 
wages for a less sum than £ 50 could not be 
instituted by a seaman before any superior 
Court of Record, except in special circums- 
tances which do not present themselves here-* 
but must be brought before two justices of the 
Peace, or, in this Colony, before the Marine 
Magistrate. Now, if these provisions apply 
with r^ard to claims for wages by the crew 
of Foreign ships, no doubt our jurisdiction is 
ousted in such a case as this. A reference to 
section 109 of the merchants shipping act, 
subsections 5 and 6 however, satisfies us that 
sections 188 and 189 only apply to ships re« 
gpstered in the united Kingdom, and, in cer- 
tain cases, to ships registered in Her Majes- 
ty's dominions abroad— •but not to foreign 
ships, and the owners, Master, and crews of 
such ships. We must hold therefore, that our 
jurisdiction in the present case is not quali- 
fied by these statutory provisions. Finally it 
was contended that, in any case^. as the 
amount in dispute is within the jurisdiction 
of the District Court, this action should have 
been raised there, and not in this the Supreme 
Court. 

We entertain the most grave doubts, as to 
whether such a suit as the present, could 
competently have been instituted before the 
District Court, under the jurisdiction conferred 
on it by Ordinance No. 84 of 185^ ; at any rate 
rate, even assuming that the District Court 
had jurisdiction to entertain this suit, that 
would not oust our jurisdiction, and the objec- 
tion would resolve itself into a question of 
costs. 

Reserving therefore this last objection, in 
so far as it may affect the costs of the action, 
(in the event of the defen Jan*: being able to 
satisfy us that in such a case as this the Dis- 
triet Court has jurisdiction), we must reject 
{be preliminary objection taken by the defen^ 
dants, and order the case to be proceeded 
with on the merits. 
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Judgment of His Honor L. Cox 



15/A June 1883. 

I am of opinion that in this caae our judg- 
ment alxould be for the plaintiff. It is admit- 
ted that the plaintiff has worked on board the 
ship Pax as cook, at a salary, which was 
agreed on, of £6 a month. There has been work 
and labor doife, and the plaintiff is entitled to 
recover the stipulated wagesjunless it is shewn, 
as is contended for the defendant, that in 
consequence of some stipulation in the contract, 
he has forfeited his rignt to claim wages. It 
has been urged first of all, that there has been 
such forfeiture here, because in consequence 
of an article in the Commercial Code of the 
Netherlands, which regulates shipping, crews 
on board Dutch ships are precluded^from rais« 
ing judicial proceedings against the masters 
of the vessels, under penalty of forfeiting all 
wages due to them. The article is number 
444 of the book which is given to us by iVlr. 
Rogers, and which I for one have no difficulty 
in accepting as being the code of the Nether- 
lands, on the subject it is there expressly laid 
down that under such circumstances, the sailor 
or seaman forfeits his wages. Now if it were 
shewn here that the plaintiff had signed the 
*' rôle d'équipage *\ of whfoh the statutory 
form is given iin this code, and which accor- 
ding to that statutory form, must reproduce 
in full tlie provision of article 444, as to the 
forfeiture of wages incase of judicial pro- 
ceedings against the master, — if he had signed 
or given his assent to the rôle d'équipage in 
presence of the competent officer, I think it 
would be clear that he would be barred here, 
assuming always that we could say that the 
voyages for which he had been engaged had 
come to an end. He has clearly not signed the 
forfeiture article, and he has never put his name 
to anything; he swears no writing passed bet- 
ween him and the captain. Therefore it seems 
to me that in order to give effect to such a for- 
feiture, we must be satisfied that he has agreed 
to it as a qualification of the contract. It is 
therefore a question of evidence, whether we 
are satisfied that Beavis, when he contracted^ 
agreed that under those circumstances he 
would lose his right as a British subject to go 
to law and obtain his wages. 

ft 
I cannot see that upon that question of con-* 

sent or knowledge there is any presumption 

of law here ; this man is a British subject, and 

tie cannot be presumed to know, the law of 

the Netherlands. He may be presumed to a 



certain extent to know the la^r of his own 
but not thi^ of a foreign country. Aa far as the 
evidence goes, we have his distinct statement 
on oath that be never saw those articles^ that 
he knows nothing about them, and the Cap- 
tain has not said one word which contradicts 
that. Therefore, I think that upon the fint 
part of the case, the argument aC fbrfeitore 
relied upon by the defendant is not made out, 
and is no bar to the plaintiff's action* 

It is next contended that the plaintiff has 
deserted, and that this desertion has entailed 
as a penalty, the forfeiture of his i^ag^es under 
the same code of the Netherlands. Z believe 
that in our legislation desertion entails similar 
penalties. The question is whether there has 
been desertion. That depends^ in the first 
place, on the real nature of the contract into 
which the man entered. We have to see for 
what length of time or voyage he agreed to 
serve on board the ship. Upon that ques- 
tion he tells us in his evideiîce that he engaged 
as cook at the rate of £6 per mouthy and that 
at Mauritius he was to be placed on the 
articles. Now if we turn from what baa been 
given to us as the authentic evidence of the 
engagement, the memorandum entered in 
the log book made by the Captain of his 
agreement with Beavis, I am unable to find 
a single word, the effect of which would be 
to bind the captain to keep that man for aaj 
number of voyages, or for any time after he 
had arrived in Mauritius. 

There is nothing said, for instance, that be 
is bound to keep him on the return voyage to^ 
New Zealand ; indeed the word New Zealeand 
is not mentioned at all in the document, except 
for the purpose of shewing that the contract 
took place at a port in New Zealand. .Tbe 
captain himself in his evidence says, he did 
not consider himself bound to go there at aU, 
and that he was bound to a very different 
place. That being so, it seems that the real 
effect of this contract on the evidence we have 
before us is this : Beavis agreed to work by 
the month up to the day that he reaohed Mau- 
ritius, and on that day a certain formal con- 
tract was to be entered into, in virtue of which 
he would be bound for a specific period of time, 
and at the same time, he w^ula haye this ad- 
vantage, that he would be assured of his sala- 
ry for the same period of time, he tells us that 
he made application to the captain to' have 
that part oi the contract earned into eSpoi, 
and that the captain did not assent to bis re- 
quest, «('aptain Blok in his evidence hu 
hin\self admitted that such a request wêM 
made to him. That being so, I moçt OND» 
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to the oonolaeion, that there has been & 
failure on the part of the Captain himself to 
carry out the special feature of the contract, 
and that as long as that part of the contract 
^BB not carried out, the position of Beavis to- 
wards him was this, he was not bound to con- 
tinue bis service on board the ship, after 
i^Ying reasonable notice, just the same as if 
the captain had requested Beavis to attend 
before the consul and there to sign the articles, 
and Beavis had declined, the captain might 
have dismissed him. I think that the defen- 
^?^ **®'® *^a8 had such notice as was reason- 
able, and it is impossible to say that there was 
desertion. 

Therefore in the two points our judgment 
must be in favor of the plaintiff. He is to 
receive the sum prayed for, and the sum asked 
in default of having possession of his clothes. 



JUDGMBNT OP HiS HoNOR SiR A.Q. ElLIS Kt. 



15ih June 1883. 

I quite concur in what my learned brother 
has said. The fiAt ground on which the 
claim 18 resisted, is that amongst the conditions 
directed by the Dutch law to be introduced 
into all ship articles, there is the stipulation 
that whoever shall institute legal proceedings 
during the course of a voyage, shall lose his 
right to wages. The admitted position of mat- 
ters m this case is as follows ; the plaintiff was 
never taken before the consul for the purpose 
of being placed upon the articles of the 
ship, nor has he ever signed the articles, 
but we are asked by the defendant to hold, 
that although the plaintiff has never signified 
his consent to be bound by those articles, an- 
other formality which was gone through by 
the captain— namely the insertion of a note 
on the ship's log, not even signed by the 
plaintiff, to the effect that the plaintiff had 
agreed to go in the ship, and to serve under 
the conditions of the articles— is to come in 
the place of any formai engagement. I confess 
I know of no authority whatever for any such 
contention as that, and certainly nothing in 
any of the articles cited at the Bar would 
go as far as necessary in order to support the 
argument of Mr. Chaslellier. The article re- 
hed on, 895, does not provide that a bind- 
ing engagement may not he entered into' 
between the captain o^a dutch vessel and a* 
seaman, without formality fully establishing 
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the consent of the latter, and I think that the 
article containing the prohibition agai net legal 
proceedings, cannot be enforced against a sea- 
man who has not been regularly placed on 
the ship^fi articles. That was not done in this 
case, and we have no evidence whatever to 
satisfy us that t he plaintiffwas aware of, and 

8^1Xion '"""^ ^' ^^" ^"^ "8^^^"« 

With regard to the question of desertion, I 
iind mjself in this positi on. No legal defini- 
tion of whar constitutes '' desertion ", accord- 
ing to Dutch law was , cited to ns. The de- 
ten dant certainly quoted an article from the 
JJutch Code shewing what penalty of deser- 
tion IS, but we hare no authority referred to 
Which shows that according to the Dutch law. 
desertion differs in any way from desertion 
according to our own law. Now in the cir- 
cumstances here, namely where a seaman 
engaged on board a ship on the promise that 
When he arrives at a certain port he shall be 
put on the articles, asks for the execution of 
that promise and is refused, then takes an- 
other course, and requests to be discharged, 
and that is refused, and finally asks to be 
allowed to go on shore in order to take lesal 
advice J m such a case as that that I am not 
prepared U, hold that, going on shore and 
proceeding to the Consul's office and then 
(not being able to communic.te wiMi the 
Oonsul) to the Magistrate, can be presumed 
to be desertion according to any Lw. 

I accordingly think that the second ground 
on which the defendant endeavours to meet 
theplamtirs demand, has not been suffi- 
ciently proved, and I perfectly concur in the 
conclusions come to by my learned brother. 



NVPRE.^» COURT 



PaBTIBS abiding BT the DBCISIGN OF THB 
UoUltT MADE TO BBAB THEIB OW» COSTS. 
4LTO0 DBCI8I0W IS 9IVBN I» THEIR FAVOB. 

nis it an action to declare the nuUUy of an 
^Krfkw<w» 0^ ««•<«•» phte of land, and tho 
tt^^ *».«<,< object to the judgment 

«M.w the eoett of the euit. 
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Meld that the plaintif is entitled to his costs 
against the defendant^ hut with regard to 
other defendants as tliey abided hy the deci* 
sion of the Court, they should bear their own 
expenses* 



SINATAMBOU— Plaintiff; 



versus 



Widow SINATAMBOU & ors— Defendants. 



SVPREIHB COURT. 



Before 
His Honor Sir A.G» Ellis, Kt.^»Chief Judge 

and 

His Honor L. Cox,— Third Puisne Judge 



y. EiVBRN, Counsel for Plaintiff*, 
J« OuiBERT, Attorney for the same. 

L. RouiLLARD, Counsel for Defendants. 
J. Elie & VoLCT G. DrcRAT, Attornies for 

• the same. 



Record No. 21,970. 



ith July 188S. 



Mr. Justice Cox i-*— This is an action to 
-declare the nullity of an adjudication of cer- 
tain plots of ground which were awarded to 
the defendants upon a judicial sale to which 
the plaintiff and all the defendants were par- 
ties. It apjiNBars that widow Sinatambou who 
purchased^ is the guardian of one of the heirs, 
and therefore incapacitated from purchasing, 
as averred by the plaintiff^ in virtue of 
article 48 of ordinance^l9 of 1868 ; and an 
action has been entered to have this adjudi- 
cation set aside. The principal defendant does 
not object to the judgment asked for, and the 
only question is as to the costs of the action. 
After considering the matter, we think that 
the plaintiff is entitled to his costs against the 
th& defendant widow Sinatambou ; but With 
regard to the costs of all other defendants, who 
appeared merely to say that they had no ob- 
jection and would abiue by the diecision of the 
Court, we think that they shotild all bear 
their own expenses. * 



Appeal pbom comvictiok of District ILl- 
GisTRATB Black River. — Larcbnt. — 
Evidence ikstjfficient. 

This is an appeal from a comoictidn of the 
Actina District Magistrate of Black River, 
by tohich the appellant was sentenced to 
three months imprisonment for lareentf of 
young trees. 

Held that there is no mdence with regard to 
the abstraction of the trees. OonviMot^ 
quashed. 



BHUNGUN— Appellant, 



versus 



THE QUEEN— Respondent. 



E. Oallet, Counsel for appellant, 
A. PiTOT, Attorney for the same. 

W. Newton, Counsel for respondent^ 
J. OuiBERT, Attorney for the same. 



Record No. 497. 



Before 



His Honor Sir A.G. Ellis St.— Chief Judge 

and 
His Honor L. Cox,— Third Puisne Judge. 



Judgment of His Honor Sir A.G. Ellis Kt. 



6th July 18§3. 



This is an appeal from a conviction of the 
acting District Magistrate of Black River, by 
wbich the appellant was condemned to three 
months imprisonment, oil an information char- 
ging him with a larceny of certain young trees* 
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hen ywG heard the case yesterday, it appear- 
to us that the principal point inyoked in 
e appealj was the question whether the of- 
ace had heen established by sufficient evi- 

We accordingly took time to pBruse the 
)cord. ^We have done so carefully, have come 
> \he conclusion that in the depositions be- 
DTe the inferior Court, there was not sufficient 
vidence to send the case to a jury on such a 
harge. First of all> the evidence with regard 
;o the identity of the trees found in the ac« 
3U8ed possession, namely : that they were those 
which were stolen from Mr. Bae, was extreme- 
ly unsatisfactory — according to Mr, Rae, the 
trees that were stolen were six feet high, but 
according to all the evidence connecting the 
possession of certain trees with the accused, 
the trees in his possession were merely three 
feet high. That point might have' been got 
over, but we find that there is still further a 
want of evidence, in fact absolutely no evi- 
dence, with regard to the abstraction of the 
trees. It is true that the accused was found in 
possession of the trees, but the charge against 
him is one of larceny, and there is nothing to 
establish such a charge as that. 

In these circumstances the conviction must 
be quashed* 



Judgment of His Honor L. Cox 



I quite concur. 



6th July 1383. 



SUPREME COURT 



Appeal from decision of District Ma* 
0I8TBATE.— Competency of appeal as 
amount of issue is onlt Rs 200. 

TAtats an appeal from a decision of the District 
Magistrate of Famplemouases dismissing an 
action entered by the Plaintiff under the foU 
Iming droumstancet. 

The J^laintiff alleged that there existed a Ba- 
lisage Road between two landed properties in 
ihefil^ghbourhood of which he resides, and that 
that halmge Boad had heen used by the^Pu^ 
hlic for more than 80 years ; that the Defen* 
dant had caused four large ioles to be dug in 
ih$ mid^ (^the roadjiy which the Plaintijff^i^ 
uèe of the road had been impeded, and claims 
damage in the sum of Bs 200 with costs. 



A preliminary ob/eetion was iqiên, that tie 
appeal was incompetent on the ground that tie 
conclusion of the plaint was for the exact sum 
ofRs 200, while the Distrid Court Ordinance 
(9i of 186^, Art. 60) only allows appeals 
from the judgment of a District Magistrate Éo 
the Supreme Court, provided the value of the 
matter in dispute be more than twenty pounds, 
or if the ground of such appeal be for want oj 
jurisdiction. 

In reply the Plaintijff^s Counsel urged that bs" 
sides the dam o/^OO rupees, it uku a natural 
consequence^ if judgment were given in the 
Plaintiffs favour, that the Boad should be 
opened; and that therefore the matter in di^- 
pute was the right of the road, and was of 
much more value than 200 rupees. 

Held that the value of the action is that which 
appears from the conclusion of the plaint or 
declaration. As the plaintiff's action' was 
merely for 200 Ft, no appeal is competent. 

Appeal dismissed with costs. 



DTE M,— Appellant 



versus 



DUFF AU —Respondent 



Before ' 

His Honor Andrew Mure— Second 
Puisne Judge. 

and 

His Honor John Rouillard— Puisne 

Judge. 



Th. L« Jenkins, Counsel for appellant. 
T. SiMONETf Attorney for the same. 

J. JoijiivET, Counsel for Respondent. 
L. WoHRNiTZ, Attorney for the same. 



Record No. 788. 



I2th July 1888.. 



In this appeal a preliminary objection to 
theicompetency of the appeal was taken^ on 
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the grodnd that the eoneliimoo of the pi tint 
was for the exact imn of Bs. tOO, while the 
Diatrict Conn Ordinance ( No. 84 of 1852 
Art. f 0) only allows appeals from the judg- 
ment of the Distriet Magistrate to the Su- 
preme Courti provided the value of the 
matter in dispute be more than twenty pounds^ 
or if the ground of such appeal be for want 
of jurisdiction. 

It appears that the plaint alleged that there 
existed a balisage road between two landed 
properties in the neigh bood of which the 

Elamtiff resides^ and that that balisage road 
ad been used and et.joyed for more than 
thirty years by the public and the persons 
living in its vicinity, that the defendants had 
ordered four large boles to be dug up in the 
middle of the road, by which the plaintiff's use 
of the said road had been impeded. He alleges 
that he had peacefully and quietly enjoyed 
and used the said road for more than a year 
and a day. The plaint further concludes as 
follows. 



•ff 
n 
tt 
n 
u 
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'' Therefore an action hath accrued to the 
plnintiff to have of and demand from the 
Court a judgment condemning the defen- 
dants jointW and severally to pay to the 
the plaintiff the sum o{ (tco hundred rupees 
for the loss and prejudice and damage he 
has suffered through the medium and 
wrongful act of the said defendant by ren- 
derifij^ the said road impassable with his 
*cart — with costs. 



It was contended by the appellant's roun* 
sel that besides the claim for two hundred ru- 
pees, it was a natural consequence, if judg- 
ment in the plaintiff's favour were given, that 
the road should be opened, and that therefore 
the matter in dispute was the right to the 
road, and was therefore of much more value 
than two hundred rupees. 

The Court cannot accept this argument as 
sound, the conclusions of the summons shows 
that the matter in dispute between the parties 
is a sum of two hundred rupees. Though the 
medium of arriving at the question of damage 
might be the right of the plaintiff to the road, 

{et he deliberately chose to limit his right 
efore the District Magistrate to a claim of 
damages for two hundred rupees, which «he 
must have regarded as a sufficient indemnity 
for violation of his right. 

' Nor does it necessarily follow t^at the right 
which he claims would have 6een conceded 
to him in virtue of such an action. An action 
in another form upon the validity of the right 



might still have ftllowod in the 
Court, which alone would have defermine: 
that question and become a reêjtulieaé^. Tbs 
matter in dispute therefore is the aoni of tw: 
hundred rupees of damages. 

In the case of Jorre de 8t Jorre agfainst the 
District Judge of Seychelles, (18th Februan 
1881) the Supreme Court in determining th^ 
question of the competency of appeal froa 
the Court of Seychelles remarked ^' it is im* 
" portant that some clear and distinct prio- 
*' ciple should be fixed which should de- 
^* termine the competency of appeals to t 
* superior Court, and we are inclined to 
^ think that the plainest and simplest test of 
'' the value of an action is that which ap- 
** pears from the conclusion of the plaint or 
'' declaration ". That rule having been laid 
down upwards of two years since, must now 
be held to be the law on this subject known 
to the profession, and known to the pablic, 
and we again concur in thinking it the sound 
pYinciple upon which to proceed. Even if the 
view of tKe appellant be taken into acoonnt, 
his allegation comes to this, that for a year 
and a day he has had the peaceful enjoyment 
of a right, for the violation of which he seeks 
two hundred rupees of damages. He has 
therefore himself estimated the value of the 
light at two hundred rupees, and, as to make 
an appeal competent the value of the matter 
in dispute must be more than twenty poundi^ 
it is clear that he has limited his right of liti- 
gation, and made the District Magistrate's 
judgment final and definitive. 

Again we say, that when an action con- 
tains ooacl usions merely for payment of a 
certain sum, the true tests of the competency 
of the appeal^ and the true matter in dispute, 
is the sum which the defendant is called up- 
on to pay. 

We dismiss the appeal with costs. 



SVPREIMIE COURT 



Appeal from attribution of salb pricb 
BT Master in a Licitation— Minor wm- 

MONBD AS BBTNO OF AGB. , 

This ts«vin appeal from ajudgmerU of the Mm- 
(fir in the matter of the attribution of the tab 
price qf a proper ^i^ awarded in a IkifiUm to 
ïhe respondents on 25th July 188^, Uie hch 
taOon was prosecuted at Vie request efmdow 
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Manuel against the heirs Manuel^ by error 
the appellant, JSmile Mannel, who 'WOi a 
minor, waa summoned as being of age. 

n this fact being made known to Edun and 
others, they began fresh proceedings in UctttP' 
lion, as between themselves and Emile Manuel, 
but they did not follow out the proceedings 
with proper diligence, and on 26th February 
1883 Emile Manuel, who in the interval had 
Ifecome of age, obtained leave from the Master 
to be subrogated in lieu and place of Edun and 
others in the second proceedings of licitation. 

>n 13th February 1883, Edun and others re- 
quested that the sale price of the property pur^ 
chased by them on the 26th July 1882, should 
be attributed to the parties entitled thereto. 
On their petition the parties interested were 
'summoned, and Emile Manuel among others ; 
he left default and was allowed the sum of 
lOO Rupees. From this attribution Emile 
Manuel appeals. 

Beld that Edun and others could not do other^ 
wise than summon Emile Manuel. 

Appeal dismissed with costs. 



MANUEL— Appellant 



versus 



EDUN and obs.*— Respondents. 



Before 
His Honor A. Mitbe,— Second Puisne Judge 

and 

His Honor John Rouillabd— Acting 
Puisne Judge. 



v. Dblafatb— Counsel for appellant. 
y. DxjcAssB «-Attorney for the same. 

H. Galea— Counsel for^respondents. 
A. Rolando— Attorney for the same. 



Becoid.No. 2I,927. 



Itth July 1888. 



This i8 an appeal from a judgment of the 
Master in the^matter of the attribution of the 



sale price of a property awarded in a lieita» 
tion to the respondents in the Master's Court, 
on 2Sth July 1882. 

The liicitation of the property was prose* 
cuted at the request of wiaow MaiAel against 
the heirs Manuel, and it appears that by er« 
ror in the proceedings of licitation, the ap- 
pellant Emile Manuel was summoned as be- 
ing of age, whilst in reality he was a minor. 

On this fact being made known to Edun 
and others, the purchasers, they began on the 
Srd October 1882 proceedings in licitation as 
between themselves and Emile Manuel who 
had been insufficiently cited to the previous 
licitation, he being represented in this second 
licitation by his mother as his guardian, but 
as Ednn and others did not follow out the 
proceedings with proper diligence^ Emile Ma- 
nuel, who in the interval had become of 
age, obtained from the Master, on the 26th 
February 1883, leave to be subrogated in lieu 
and place of Edun and others, in these second 
proceedings of licitation. On the 17ih May 
1883^ the property was a second time award-» 
ed to Edun and others for Hs 4,000 ; the 
price fetched on the first sale having been 
only Rs 1,200. On the 13th February, Edun 
and others petitioned the Master praying 
that the sale price of the property bought 
by them on the 25th July 1882, should be 
attributed to the parties entitled thereto. On 
their petition the Master gave the usual 
order to " call before him the parties interest- 
'' ed thereto," the petition and the master's 
order were served (as a matter of course) on 
Emile^anuelin person, the said Emile Ma- 
nuel being then of age, but he left default, 
and default being also recorded against all 
the parties summoned, save Edun and others, 
the Master made, on the third April 1883, an 
attribution of price, in which Emile Manuel 
was allowed the sum of Rs 100. From the 
order of attribution so far as concerned him, 
Emile Manuel has appealed to the Supreme 
Court, on the ground that ss he had not pro- 
perly been made a party to the first licitation, 
no order could be given, attributing to him 
money arising from the licitation as aforesaid. 



It was argued by the respondent that there 
was really no ground for appeal, that, as the 
appellairt intended to avail himself of the irre- 
gularities of the proceedings in the first licita-» 
tion, in order to repudiate the award in so fiir 
as he was concerned, he had only to abstain 
from taking the nfbney attributed to him. The 
respondentslEilso contended that they had only 
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Gomr^ed with the master's order by sainnum- 
ing Ainile Mmmel, who had been caUed as a 
party to the first UcitatioOi and that^ sup* 
posing the Master to have erred in his jadg- 
ment, they were not responsible for a mis- 
take subse^fhently committed by him« 

On the part of the appellaat, great stress was 
put on the fact that it was to the knowledge 
of Edun, and of the M aster, that proceed- 
ings in Licitation resuUiug from the irregu- 
larity in the former licitation, had been began 
by Edun and others» into which proceedings 
Emile Manuel had been subsequently subro* 
gated, and that under the circumstances, no 
attribution of prioe ought to have been made 
tp Emile Manuel. In order to come to a proper 
decision on this somewhat delicate matter, it 
becomes necessary, in the first place, to con- 
sider whether Emile Manuel was properly 
called as a party to. the proceedings in the 
attribution of the sale prioe of the property. 

After due consideration, the Court thinks 
that Edun and others could not do otherwise 
but summon Manuel to appear before the 
Master. True an informality had occured in 
the Licitation of the property belonging to 
widow and heirs Manuelj by the fact that 
Emile Manuel, then a minor, had been there- 
in summoned as if be were of age, and Emile 
Manuel, might at any time, have availed 
himself of this irregularity^ in order to repu- 
diate the sale, in so far as he was concernedi 
but it is none the less true that, on becom- 
ing of age, he might have waived the irre- 
gfuarity and accepted the sale as a valid one, 
and received the sums accruing to him out 
of the proceeds of the sale ; until Manuel's 
intention was notified in due form, he re- 
mained to all intents and purposes, one of 
the parties to the licitation, and the only 
course for Edun and othexs was to summon 
him as one of the parties interested. 

In the second place, was Edun bound to 
inform the Master that a second licitation had 
been begun, as a consequence of the irregula- 
rities which had taken place in the first ? 

* 

The Court has no hesitation in holding, 
that it was not a greater obligation upon Edun 
than upon the other paries who were, duly 
called to appear before the. M as ter,* and who 

chose to leave deiault< • . 

. • • • 

But had Edun and others informed the 
MMter that there was another licitation pend- 
ing between them and Emtle Manuel, the 
Court does not see how the Maater, in the 



absence of any intimafion firom JSmile M 
aa to the oourse*he intended posvaiiig, 
have done otherwise but attrthntfe to 
Manuel his share in the sale prioe of the p 
perty. 'Up to the last moment it -wum 
Sot Emile Manuel to waive his oUjectioei 
to the irregularity, and accept the «am *i 
butèd to him. Indeed, the fact tliat on t 
fteth February 1883, Entile BlAauel had c 
plidd to be subrogated in th^' proeeediofs 
the second Ucitatkm, '. may have rendent 
probable that Emile Manuel did not it:! 
to accept the first licitation aa binding, k 
at the time the attribution of price ^Sd ip. 
April 1883) was made, the second sale {Vi 
Hay 1883) had not yet taken place, and 
might, after all, have happened that Esd 
Mimuel, instead of prosecuting n sale^ tL 
result of which was as yet uncertain, wed. 
have preferred to take the sum attributed :l 
him, and thereby put on end to all proce^dmk 
In the absence of any infi>rmation, the Ma 
ter made an attribution in favor of Kmlelk- 
nuel and we believe acted rightly. It foUon 
therefore that there is no proper ground d 
appeal from his judgolent* It would have fee 
different if Emile Manuel having appetre! 
before him and intimated that the first êù 
was not accepted by him as binding, tk 
Master, in spite of this opposition, had p6f' 
sisted in attnbuting to Manuel a portion ot 
the sale price of the property, bat Maad 
has not done so, and his complaint before ik 
Court of appeal cannot be admitted. 

The appeal is hereby dismissed with costs. 



SUPREME COVRT 



SbIZURE 07 GOODS IN A SHOP— IkTSBPLEADSK 
CLAIM BY PBBSON IN F06SB|SI0N, 

The Plaintif is this case had a claim agmt 
^he Defendant In virtue of a judgt^s ordëtt 
he effected the sdnure of eeriai»/ 4f0Ç(b wi 
ehcp tphioh woe pointed out by JDefindarUeO 
theirs. The interpleader clainutnt wasprmri 
in the shop at the egiturè, and a signboari 
bearing his name was upon it. Be pr^teÉ/d 
against the seizure, the Usher recorded Us 
protest. • , 

X%e claimant alleges that he had gim to ^ 
Defendant Moosaheb and one Chookm^v^ 
he says were the real owner qf the Aqp, M 
security upon accounts for go^ they had 
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purehoêed. Thai about the 20th May^ being 
informed that Choohm and Mooeaheb toere^ 
unable to meet their engagements, and fearing 
that their shop might be seized, he agreed to 
purchase the^ stock in trade, and mth them 
to/brtn a partnership to nûork it. 

The Otaimant alleges that he advanced Rs 3000 
in cash to Moosaheb, as consideration for the 
above agreement f and that the partnership was 
dufy formed by a deed qf JolUvet dated Ulth 
Map 1888, other purchases were made and he 
took possession (if the shopé 

The eseecution creditor denies the tarious aUega* 
tioas^ and contends that the shop never belong* 
ed to Moosahed and Choolum, but that it was 
the property ofNuseebun, {the wife of Moo* 
saheb) whcee sign board was on the shop until 
replaced bg Syed Sahib's sign Board on 11th 
June 1888. 

Further that the Claimant possessed mala fide^ 
as he had not obtained the property by a law* 
ful assignment, and cannot therefore plead ar* 
tick 2^79 doU Code. 

Hdd that Claimants possession was conclusiee. 
He was in the shop, his sign Board and name 
were on it, he had a license taken out previous 
to the seizure, and obf'eeted to the sei»ure qf 
the goods. He may therefore invoke article 
2219 '' en fait de meubles possession vaut 
" titre.*' 

Judgment in favor of Claimant with costs. . 



DAUGUET—Plamtiff 



versus 



MOOSAHEB and wife— Défendant» 

and 
SYSD S AI B— Interpleader Claimant 



•Before 

His Honor Sir Abam Gib Ellis Kt. Chief 
* Judge 

and 

His Honor Lionel Oox 8rd Puisne Judg^ 



W. Nbwton^ Counsel for plaintiff 
H. Bb^tin^ attorney for the same 

V. DblafayBj Counsel for the defendant 
E. OanachaxjDi Attorney for the same 

P. L. Chastbllibe, Counsel for the *' Inter- 

pleader claimant'' 
Gé A. RiTTBB, attorney for the same 



Record No. «^,016 



\6th July 1888. 



This is an interpleader claim by Syed 
Sahib, acting on behalf of the Partnership 
Syed Sahib & Co.j and also in his personal 
name^ to goods which have been s^iaed by 
the plaintiff as being the property of the de- 
fendants his debtor. The seizure was efft^cted 
before the plaintiff had obtained judgment 
against the defendants, in virtue of a Judge's 
order granted on the ^2na day of June last. 
Syed Sahib had no notice of the application 
for a provisional seizure. In virtue of that 
order, an usher of this Court proceeded to a 
shop at " Mon Désert", which was pointed 
out to him by the defendants as being theirs. 
The claimant was in the shop nt the time, 
a signboard bearing his name, *' Syed 6aheb'% 
was upon it, and he protested* against the 
Beiaure. The usher recorded the protest but 
proceeded to seize a quantity of goods whien 
are described in his memorandum. The claim- 
ant's case is as follows. He alleges that he 
had given to the defendant Moosaheb and 
one Choolum, who he says were the real 
owners of the shop, his security upon accounts 
for goods, which they had purchased from 
merchants in town. And that about the 
20th of May, being informed that Choolum 
and Moosaheb were unable to meet their en- 
gagements^ and feariu^^ that their shop might 
be seized, he agreed with them that, after an 
inventory which was made on l£Oth Mav, the 
stock in trade would be sold to him, ana that 
they would then form a partnership for work- 
ing it. Syed Sahib also alleges that he ad- 
vanced Bs 3000 in cash to Moosaheb, as 
consideration for the above agreement, that 
the partnership was duly formed by deed of 
JoUivet dated 27th May, that tht;reupon he 
and his partners made further purchases of 
goods from Dupin, Capeyron, Duff & Co. and 
other Merchants, and that he took posses- 
sion of the shop and was in possession at the , 
time of the seizure. 

The execution creditor denies thevaxious 
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allegations made by the claimant, and partis 
ealarly the ayennents that the stock in trade 
was sold to Syeb Sahib» and that he paid 
Bs 8000 cash. Dangnet further contends 
that the shop never belonged to Moosaheb 
and Ohoolnn, but that it was the property 
of one Nuseebun (the wife of Moosaheb) who 
had a License, and whose sign board was on 
the shop until it was removed about the 11th 
June last, and replaced by Syed Sahib's 
signboard. As to the possession invoked by 
the claimant, it is replied that he possessed 
malajide, as he has not obtained the property 
by any lawful assignment, and that he cannot 
therefore plead article 2279 C. C. 

Upon these various issues, we have had a 
considerable mass of evidence laid before us 
by the parties. It is not necessary for us to 
decide all the complicated questions of fact, 
which were insisted upon in the argument, 
as we think that the claimant is entitled to 
judgment, upon the clear ground that he was 
m possession at the time when the goods 
were seized, and that the execution creditor 
has failed to satisfy us that his possession was 
fnalafide. 

The evidence as to Syed Sahio's possession 
is conclusive He was in the shop> his sign- 
board and name were on it, he had a license 
taken Out on the 4th June, and, as we have 
8aid| objected to the seizure. 

Upon those facts, the claimant's position in 
law IS the following. 



•Moosaheb and Syed Sahib formed a 
ship. 



He may invoke article S279, which enacts 
that *' en fait de meubles, possession vaut 
'* titre" and, as the second paragraph of that 
article cannot be set up against him, the 
goods being neither stolen nor lost goodê, he 
must be presumed to be the owner unless 
the execution creditor can show that he held 
maia fide, i. e. as a trespasser without any 
colour of title, and knowing that the proper- 
ty belonged to another person. 

Upon^the evidence we think, it is impos- 
sible to look upon Syed Sahib as a tres- 
passer; but on the contrary, we think \ie had 
some title to the goods. Whether that title 
per se was sufficient and conclusive to * pass 
the ownership of the whole stock in trade to 
him, it is not necessary to determine, but it 
is one which enables him to say that his 
possession is not mafa/fcZ^, * *' 

In the first place, we find the contract 
passed before JoUivet, by which ChoiAun 



It is possible that, as argued for _ 

the contract is null as a deed of partncrsliipt 
because the formalities required by Ax-tick 
4t C. 0. had not been complied with, but 
still, when one of the parties to such «a con-. 
lact, has entered into possession as Syed- 
Sahib had done here, and a third party tries 
to oast him, he may say I am in posaessiooy 
and this contract shows that I ana axoC a 
trespasser. The contract may be null^ bat 
that would not enable Nuseebun to tell Uid 
you possess mida fide. 

But it was argued that Dauguet had act- 
ed as creditor of Moosaheb also, and that, as 
exercising the rights of his debtor^ he may 
say the assignment made by Moosidieb is of 
no effect, because the deed is invalid in law* 

We must notice that this position would 
be scarcely reconcilable with what wre un- 
derstood to be the real contention of Dauguet 
from the begining of the case. His caae was 
that Moosaheb had no interest in the shop 
which belonged to Nuseebun, he being mere- 
ly her agent, and that he had assigned, the 
property of the principal, without the princi- 
pal's authority. But assuming that Daoguet 
may contend that Moosaheb was owner of 
part of the stock in trade, it is clear that he 
can have no more rights than Moosaheb him- 
self. Now, what would be the position of 
Moosaheb against Syed Sahib in possession ? 
Be could probably, if the deed is really null, 
raise an action against Syed Sahib upon that 
nullity, and obtain a judgment that the as- 
signment being null, Syed Sahib had no right 
to hold and posses his share, but we think it 
clear that he could not, without having ob- 
tained such a judgment, and upon his own 
authority, treat the possessor as a trespasser 
and ejpct him. We think it is equally in- 
competent for Dauguet to do so, altho* he has 
obtained a judge's order authorising him to 
seize ; for that order is not binding upon Syed 
Sahib, who is not a party to it* 

The same ansiper must be made to another 
question, which was raised with reference to 
the assignment of the stock in trade by^Moo- 
saheb. It was urged, and Moosaheb aflirmed, 
that «he had not received the Bs SOOO, in 
consideration of which he consented to part 
with the property. Again we must say, if no 
consideration was givf n by Syed Sahib that 
is a ground upon which Moosaheb or hii 
creditor may ask and obtain a judgment 
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declaring the contract Dull^and diyesting Syed 
Salieb. 

Hut until such a judgment has been ob- 
tainedj -we cannot hola that the man who is 
in possession in virtue of that deed» in which 
I^oosaheb admits that the ** fonds social'* has 
been advanced by Syed Sahib, is nothing 
but a trespasser or mala fide possessor. 

We also find that to some at least of the 

goods in the shop the claimant has a clear 

title, as they were purchased by him in 

the name of the partnership Syed Saheb 

& Co. Thus we find that on IstJunehe 

bought from Dupin & Co. for Rs 320, and on 

8th June from Capeyron & Delange for Rs 

597.60, the goods so bought found their 

way to the shop at ** Mon Désert'^, and we 

hsTe evidence that some of them are among 

the articles seized by the usher. 

It is also shown that Syed Saheb has paid 
various sum.s due by the shop, and that he 
has guaranteed to Capeyron and Delange and 
Duft & Co, accounts due to them by Ohoolum 
and Moosaheb for the purchase of goods 
which have also found their way to that shop. 
Under the circumstances it is impossible for 
us to hold that, as Dauguet contends, Syed 
Saïb possessed mala fide. 

In the view we take of the case, it is not 
necessary for us to decide the other points of 
law which were raised for the execution cre- 
ditor, for the^ cannot affect the decision which 
we have arnved at, that as Syed Sahib was 
in possession of the stock in trade at the time 
of the seizure, by application of article 2279 
C* C.| he must be presumed to be the owner 
of the goods claimed. 

Our judgment must therefore be in favour 
of the claimant, with costs against Dauguet. 

With regard to Nuseebun's costs, we do 
not allow her costs because she has not been 
iuccessful. 



81JPRE1HK COURT 



Appeal from décision of Forest Lands 
ÇTj]ft;HASE Commission — Purohase of a 

POBTION of land AT CUREPIPE. 



TkU Ù an appeal from a Judgment of tKê Fbreêt 
Lands Purchase Commiaeion, fixing the vqlue 
qfaportianof land of 27 acres ai Curepipe 
Ulonging to the Afpellant. The facte qfHhe 



case are peculiar. On the ease being caUed 
before the Commission, the Appellant stated 
that tie did not intend to call any mtnesses 
except himself, the a gent for the Gfovemment 
filed his list of mtnesses, and certain docu» 
ments were to be produced later. On the 
Appellant's stating that he did not even wish 
to make himself heard as a witness, and that 
he would trust to the valuation of the Com' 
mission, the Government Agent stated that 
as such was the case, he would not call any 
witnesses^' Documents were filed, arguments 
of the parties were heard ; the Commission tiis» 
pected the land and formed t/ieir opinion of 
its value. 

Held that in adopting this procedure on the 
Appellants motion, both parties have in truth 
condituted the Commission a Board qf 
Arbitration, to whose examination and survey 
of the land they trusted for a correct resuU, 
and that, unless there has been some grose 
violation of the forms of justice in their pro» 
eedure and judgment, there is no room for 
the interference of the Supreme Court. 

Judgment of the Commission confirmed. 



H EWETSON.— Appellant 

verstis 

MAURITIUS GOyEBNMENr,--Respon* 

dent 



Before 

His Honor Andrew Mure, — Second Puisne 

Judge 

and 

His Honor J. Bouillard— Acting Puisne 

Judge 



W.Hewetson attorney for himself appeared 

Îersonally 
. M. Gibson, Substitute Procureur General, 
Counsel for Respondent 
J. GuiBERT attorney for the same 



Record No. 2t,006 

I6th July 1888. 

Thi0 is an appeal from a report of the Pores* 
Land Purchase Oommissioni by which the 
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conuniwioDen valued a' plot of ground at 
Curepipe belonging to the appellant at the 
aum of Rs 8050, and which plot of ground 
the Government had notified its intention to 
value, with a view to purchasing it under the 
provisions of ordinance No 10 of 1881. 

The quantity of Laud^ of which the appel- 
lant is the apparent owner, amounts to thirty 
8#ven acresj as measured by the Government 
aarveyor for the purpose of giving the notice 
required by the Ordinance. But the sole title 
which the appellant produces Js a deed of sale 
dated 25 june 1873| which bears that Mr 
Hugues sold to the appellant seventeen and 
a half acres for the,price of seventeen hundre^d 
and fifty dollars^ or three thousand five 
hundred rupees 

From the same deed it appears that the 
frontage of the land to the Bra.sserie road 
extends to thirty perches. It is extraordinary^ 
if the measurement in this deed is correct^ 
that the appellant has produced no other 
title to the Landj and beyond a vague verbal 
statement at the hearings about adjudications, 
the dates and parties to which he failed to 
mention, he gave no indication whatever, 
either to the commissioners or to the appeal 
Court, what his other titles to the remainder 
of the Land were. The appellant puts a very 
high value upon this property. He argued to 
the Courts that he could carve out of it six or 
•even country residences, and without distin- 
guishing whether one part of the Land has 
greater advantage than another, maintained 
that eight hundred rupees was the value of 
each acre of the Land, and thus that he was 
entitled to a suib of twenty nine thousand six 
hundred rupees^for what so fiir as appears,be, 
in 1873, paid Rs 3,500 ; on the other hand the 
Mauritius Government, both before the Com- 
mission, and in the appeal Court, maintained 
that the land in question ought to be divided 
into two portions^ the first oi them a sauare 
of about ten acres next the Brasserie roaa,and 
the remainder consisting of twenty seven 
acres lying to the southward of the first. 

The contention of the Government agent 
appears to have been that, with the exception 
of a portion next to the Brasserie road, terrain 
Hugues was very uneven, and much exposed 
to the wind, so that it was not likely *to be 
parcelled out, either for country residencett, or 
for the gardens of Indians. The former portion 
hç valued ^t Bs 200 and the latter at Rs 40 
* per aore. 

The Commissioners so far maintaified the 



! view of the Government agent as to 

{ the terrain Hugueierinto two portions, 

I <en, and the other of 27 acres. Thof' 

! unanimously of opinion that the first portion:., 

! which fronts the Brasserie road could be sold 

I for country residences, and on it they have 

put the somewhat high value of Rs 400 pe j 

acre. 



The report then proceeds thus with _ 
to the remaining 27 acres ; they consider tha: 
they do not offer the same advantages, ths 
land is more uneven, exposed to the -wind, 
and only cultivable in small patches here stod 
there. 



One member thought that Rs 100 per 
was a sufficient price for this latter portion of 
the land. All the other members of the com- 
mission give an increased value, and fix the 
price of these 27 acres at Rs ISO per acre* 

The question now raised by the appellant ig, 
that his whole land sKould be valued at the 
high rate of Rs 800 per aore, and at least 
that the disproportion between the prices 
given by the commissioners for the first and 
second plots of ground is excessive. 

The appellant's procedure has been peculiar 
in the highest degree. The minutes of - the 
commission of the 6th april last, which was 
the first meeting for the valuation of this and 
another piece of land belonging to the appel- 
lant, bear, that on being requested to file his 
" list of witnesses Mr Hewetson informs the 
*' Board that be does not intend calling any 
" witnesses except himself. Mr. J. J. Brown, 
'' Government agent files his list of witnesses. 

'' Documents to be produced, la ter « • « « Mr 
'' Hewetson stating,that he does not even yfish 
** to make himselfhf ard as a witness and that 
'* he will trust to the ^'expertise'' of the mem- 
^' bers of the commission, Mr J. J. Brown 
" states that as such is the case he will not 
'' call any witness.'* The minutes then bear 
that on a special day subsequently docu- 
ments were to be filed. Two days thereafter 
the arguments of parties were to be heard, 
and after two days more the inspection by the 
members of the comimssion was to take place. 
The procedure here sketched ot^t must he 
he)d, not only to have been done igrith the 
appellant's consent, but to have been* s\ig^ 
gested by him, and taken by the Commission 
on big motion. Tbe subsequent minutes of the 
commission show that the procedure was 
c&rried out that both parties produced doca- 
ments^ that neither of them led anj^'evidenoSi 
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t €kkmX both of them wert heard m argu- 
)Tit» and thereafter themeiQbers of the Com* 
IssioTi inspected terrain Hugues and formed 
eir opinion of its value. 

m&e Court is of opinion that by adopting this 
rocednre in the appellant's motion, both par- 
ens Have on truthc on stituted the Commission- 
ra a board of arbitration, to whose examina- 
.on and auryey of the land they trusted for a 
orrect lesult, and that unless there has been 
ooie gross violation of the forms of justice in 
lieir procedure and judgmenti there is no 
x>oin for tha interference of the Court. Both 
ibie Commission and the supreme Court derive 
tbeir powers entirely from the Ordinance,and 
bave no right to proceed otherwise than con- 
sistently with the provisions of the Ordinan- 
ce^ and also to keep in view those permanent 
principles of justice which lie at the foundation 
of the administration of all laws. Hie Com- 
mission has the general powers given to it 
necessary for a court of justice to possess, but 
above all they are constituted a Board of 
valuers» and it was a competent procedure to 
dispense with the leading of evidence, and to 
rely entirely on the powers of valuation of the 
Board. The parties, and especially the appel- 
lant, have committed themselves to this mode 
of settling the question between them. As the 
same Ordinance fixes the duties of the Supreme 
Court in hearing an appeal, it is well to note 
low it is to proceed at the hearing of such 
appeal. ^'The Court it is said (section 16) shall 
^ consider the report of the Commission, the 
<' evidence given and the documents tendered 
*' before the Commission, as the same appear on 
*' the minutes'', and according to their view of 
these, the Court is to ^ive judgment of confir- 
mation, increase, or diminution of the valua- 
tion of the Commission. The same section 
bears that no additional evidence shall be 
admissible before the Supreme Court. From 
these passages it will be seen that the doty of 
the Supreme Court is especially to consider the 
evidence given before the Commission. What 
can be done if the parties have by their own, 
action precluded the court from considering 
any evidence ? 

If they have, moreover, trusted themselves 

to the ''expertise" of the Commission, they 

seem to have limited*to a great extent their 

right of appeaU It is true that they have 

tendejedMocumentary evidence, and so far as 

that goes the Court may consider it. We have 

acoorifingly carefully read all the documents 

produo^iaDd are of opinion that no^e of 

these documents affect the question in hand^ 

wilà the exioeption of one sale, almojit all of 



them are of large portions of land^ and many 
of them at a considerable distance from tM 
terrain Hugues. 

The single sale referred to is that made by 
Shand and Co to P. L. Chastellier and Dr 
Henry Rogers, of six acres of the terrain 
Joaclum, at the price of Bs 250 per acre. 
This piece of land as appears from a plan of 
Curepipe village exhibited at the hearing» is 
on the opposite side of the Brasserie road 
from the ten acres of the appellants' land 
which the commission has valued at Bs 400 
per acre. As Chastellier and Bogers purchased 
their land in 1876| the Court is of opinion 
that the Commission has dealt liberally with 
the appellant in giving him Bs 150 of increas- 
ed value for similar land. 

In regard to the remainder of the land, viz 
the portion of 27 acres, the whole evidence 
which we have in the "expertise" of the 
Commissioners, who say thatit is more uneven, 
exposed to the wind, and could only be 
cultivated in small patches here and there. 
This evidence we are bound to- proceed on, 
and have nothing to contradict it, or even 
modify it. The appellant having made them 
the sole judges of these facts,the Court, in the 
absence of all indication to the contrary, must 
hold that they have not only acted con- 
scientiously, but with good and sufficient 
knowledge of the question they had in hand. 

This land being of the character indicated, 
we may reasonably conclude that there is* 
little cnance of its being taken up as a whole,or 
in its entire extent, for gentlemen's country 
residences, or for the gardens of indiens. 
Further the procedure of the Commissioners 
does not seem liable* to any criticism. It was 
arranged, with full knowledge ot the appellant, 
that documents should be produced, the 
parties should then be heard^and the inspection 
subsequently take place. It might have been 
wiser that the inspection should have taken 
place first, and the argument afterwards ; but 
as the parties were heard in conformity with 
their own wish, there does not seem to have 
been any departure from the forms of justice 
which would permit our interference. 

On the quantum of the value of this part of 
the land, the Commissioners gave a far higher 
value for it, than that put upon it by the 
Govemment agent. They seem to have acted 
entirely in the interest of the appellant, and 
the Court, on this, as in the previous part of 
the matter, sees no ground for increasing the 
Commis§ioners' ftwaurd 
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The Court therefore gives judgment con- 
firming the valuation of the Commimon* 



SUPREME COURT 

Cbrtiobari— Judgment op District Ma- 
gistrate Grand Port— Embezzlement 
«—Decision maintained. 

In this case a writ of certiorari was issued to 
bring under review a decision of the District 
Magistrate of Cfrand Port^dismissing a charge 
of embezzlement brought against a Sergeant 
of Police, for embezzlement of a chopine qf 
Mum, 0/ which possession was taken to prove 
a contravention of the License Laws- 

The grounds of the Magistrates judgment do 
not appear from the record, which on the face 
qf it does not shew any error. 

Meld that, as it is but natural to suppose that 
the Magistrate has considered the facts not 
sufficiently proved which were necessary to a 
conviction, and as no error appears on the 
face of the record, the Court cannot interfere 
with the present conviction* 

The Rules is discharged. 



KE6INA,— Plaintiff 
versus 

m 

• THE DISTRICT MAGISTRATE OP 
GRAND PORT, AND LO BO,— Defendants 



Before 
His Honor A. Mure, — Second Puisne Judge 

and 

His Honor J. RouillarDi— Acting Puisne 

Judge 



J. M. Gibson, — Substitute Procureur and 
Advocate General,— Counsel for plaintiff 
J. Guibert— Attorney for the same 

W. Newton Counsel for the Defendant 



Record No. 1^2^008. 



18M July 1888. 



The Court is asked to review by way of 
Certiorari, a judgment of th*b district Magis- 



trate of Grand Port, given under the foUovf: 
circumstances* , 

A shop-keeper was alleged to IiaTe fav 
fonnd in contravention, for aelliasf ram sh 
regulation hours* A chopine of mm 'W'as sda 
in possession of an indian named Loxiinoci 
he was leaving the shop. The shop keev 
was not prosecuted for some reason is 
which we have not to inquire, but» on is 
indian Luzimon claiming bade his chopis 
of rum, it is alleged that it was not deb'voi 
to him ; after enquiry, the defendant who *ï 
the sergeant of Police in charge of tbe etatiac. 
was prosecuted before the District Magisti^ 
of Grand Port for embezzlement. 

After the examination of the witnesses k 
the prosecution, the defendant calling nose 
the Counsel for the defence argaed on hi 
behalf that, from the facts proved, there an 
*' not result any embezzlement inasmiich m 
^* the rum had not been confided by LnxioMB 
'' to the accused, and that such rum was kept 
** against his will by accused." 



The District Magistrate after taking ti» 
to consider, dismissed the case. 

It was contended for the Crown that tk 
decision of the Magistrate was erroneous. Thit 
the facts disclosed before the magistnte 
showed that the ''chopine" of rum had bees 
entrusted to the sergeant of Police^ if not 
with the express, at all events with un 
implied consent of the Indian Luximon. 

The learned Substitute further urged tktt 
if the Court was not satisfied as to that point, 
it must still hold that the transaction between 
the parties might be considered in the light <^ 
a "depot nécessaire". 

The grounds of the magistrate's judgment 
do not appear from the record, which, on the 
face of it, does not show any error. 

But it is clear that, in order to come to )à 
decision, the Magistrate must have oonsidend 
thatcertain facts, essential to constitute a crime 
or misdemeanor, were not proved, and thatbt 
acquitted the defendant^ accordingly. 

The Magistrate may, for instance, not 
have given credence to the statemëht «of the 
indian, that the chopine of rum was not 
returned, or, he may not have fcuid sufficient- 
ly proved, some other facts of the eridenoe. 

If so, the CoiLrt cannot interfere This rale 
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fas laid down in Reg. ▼• Bolton 1. Q. B. 66 ^ 
s folloii^s : 

'< mrhen the charge, is such as if true, is 

* iv^itliixi the jurisdictic»n of the Magistrate, 

* the finding of the facts afterwards by the 
'• "Magristrate is conclusive. '* 

Again in Parker v. Notting Làne Railway 
Company S8. L. J. C. P. 193, the same rule 
is again laid down in the following words : 

*' The effect of all the decisions upon that 
*' class of caseSj is contained in Thompson 
<< ▼• Jogham, that J when the charge is such 
•« that if it were true, it could give the magis- 
^* trate jurisdiction, his decision is final". 

As it is hut natural to suppose that the 
Magistrate has held the facts not sufficiently 
proved, which were necessary to a conviction, 
and as no error appears on the face of the 
xecord, the Court cannot interfere with the 
present conviction. 

The rule is therefore discharged. 



SUPREME COURT 



Appbal pbom valuation op Forest LAin>s 
PuKCHASB Commission — Tbrbatns Duro- 
CHBR AND Lbnpbrna.— Interest on va- 
luation. 

This is an appeal '^against valuation piaeed 
by the Forest Lands Purchase Commission 
on certain lands knoum as Terrain Duro- 
cher and Terrain Lenfema^ belonging to 
appellant. 

In] order to arrive at their coneltMion, the 
Board heard loilnesses ; it had aleo before 
it (Ae title deeds of the properties, shewing 
the prices which had been paid fot them, 
and they further had the advantage of a 
careful personal inspection of the lands. 

"Proceeding upon this data, the Commission 
asiessed the value of Terrain Durocher at 
A^' 19,000, and of Terrain Lenferna at 
Rs. 4,960. 

The award of the Commiseion is suetaine'd. 

The Court wae also moved to grant interest 
on ihe veduation fixed by the Commission : 



It declined to do so, as it has not been ee» 
tabliehed thai prejudice has been oeeaeioned 
to the owner by the proclamation of the 
land. 



IN BB 

ALBERT LUCA8,— Appellant 

versus 

GOVERNMENT OF MAURITIUS Res- 
pondent 



Before 



is Honor Sir A.O. Ellis, Et.— Chief Judge 

and 



* w« 



Honor L. Cox,— Third Puisne Judge 



L* RoxTiLLARD, — Counsol for Appellant 
F. RoBBRT, — Attorney for the same 

J. M. Gibson, Substitute Procureur Gene- 
ral,— Counsel for Respondent 
J. GuiBBRT— Attorney for the same 



Purchase of Terraitie Durocher and Lenferna 



Records Nos. 21,952 & Sl,963 

26th July 1883. 

This is an appeal by Mr Lucas against the 
valuations placed by the Forest Lands Pur* 
chase Commission, on certain lands belonging 
to him, which Government are desirous of 
acquiring. 

At the hearing before the Commission 
witnesses were heard on behalf of Government 
whcf valued *• Terrain Doirocher '* at from Rs 
16000 toRs 19000, and Terrain Lenferna at 
from Rs 4900 to Rs 5000. These sums are very 
much less than those claimed by Mr Luoas, 
and than the^aiiue put upon his properties by 
the wi'lnesses examined on his behalf. i& 
Lucas, whose estimate it is right to notice was 
not in the opinion of witnesses examined by 
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hîm, excessive, valaed the properties at Rs 
49000 and Rs 14160 respectively. No doubt 
the difference between these amounts is very 
ereat, but similar divergence of opinion may 
DO observed in nearly all the cases ivhich 
have come before the Court on appeal from 
such valuations, and must indeed be expected, 
when the subject assessed is one which admits 
of such grent latitude of opinion, as is to be 
found with regard to the value of land, and 
especially as between buyer and seller. 

Such divergencies being naturally to be 
expected between the evidence of the witness- 
es examined on either side, it is fortunate 
that in arriving at a conclusion, as to the 
soundness of the estimate come to by the 
Commission, we have the advantage of 
evidence drawn from other sources. In assess- 
ing the value to be put on these lands, the 
Commission had before it the title deeds of 
the properties, showing the prices which had 
been paid for them in recent years, and they 
further had the advantage of a careful 
personal inspection of the lands. 

Proceeding on the data before it, the 
Commission assessed the value of ** terrain 
Durocher at Bs 19000, and of terrain Lenfema 
at Bs 4960. 

It jvas very strongly urged that, looking 
•to the evidence produced on behalf of the 
appellant, thé Commission had greatly under- 
estimated the value of the Lands, As we 
have said however, the question of value is 
one admitting«of very great latitute of opinion^ 
and the mere fact that gentlemen called by 
the owner of the properties, put a much bigher 
value upon them than tnat fixed by the 
Commission, cannot be regarded as oonclusive 
against the valuation. If, turning from the 
oral evidence before the Commission, we 
examine the documentary evidence, we shall 
find that it supports the view taken by the 
Commission, and tends to show that the 
values put on the Lands by the appellant and 
his witnesses, are largely in excess of those at 
which these Lands have comparatively recent- 
ly changed hands. From the titles produced 
with regard to the Terrain Durocher, it 
appears that the property was acquired by Mr 
Lucas so recently as Februay IbSO, for the 
sum of Rs 12000. 

The appellant however explained that he 
bought from his brother, an^, that the transac- 
tion must rather be viewed as a gift than as 
a sak* Now, if as we assume, the appellant 
means by this expression that he did not^pay 






a full price for the land, hi« view is bonie 
by the result come to by the Comui^ion 
they fix the value» as in May 1881, at fblly 
third more than the amount he eave fiv 
little more than a year prèvioualy. I^nt fimii 
we find from the same deed thm in 1872 & 
land was purchased by the appellan t^s br^3 
for Rs 98C0. It was not contended that tL 
was other than a purely busineee traiM»etic: 
and if this was the value of the land tenj 
ago, the Commission in assessing^ it now t 
more than double that price, would appear : 
have made ample allowance for the in crcsg. 
value of property in this neigh bourbood. 

If we turn to the titles relating Co tk 
** terrain Lenfema " we find that it w 
acquired by the appellant in 1873, on a âk 
by Licitation, for Rs 6000. No doubt tliis w£ 
a very good bargain, as in the following t« 
Mr Lucas sold the wood on the property' k 
the s^me amount. It is difficult however k 
believe that wooded land, which in 1671 
was sold in open market for Ba 600D, oi 
now, denuded of that which constituted & 
main value, be worth more tlian double tfa 
price which it then fetched. We think tU 
in this instance also the history of the Liad 
shows that the appellant and his witnessesi, 
perhaps not unnaturally, ascribe a value to th 
land higher than that which it would 6(d 
in open market. 

Is is also note worthy that, from doeumenfa 
produced, it appears that Land of a simifir 
description, and similarly situated, has recentij 
charged hands at prices lower than. those fixed 
by the Commission in the case Or thea 
properties. It is true that higher values ban 
been ascribed bv the land Purchase Côfli- 
mission itself to land at no great distance, bat 
an examination shows that this may be ex- 
plained, either by difference in the quality d 
the land, by its more favorable situation, or 
by some other accident which may have bseo 
deemed to give these plots a value, which thi 

{properties with which we are now dealing 
aok. 

But further in all su^h matters, very greit 
weight must 1>e allowed to the impressiOD 
made on the Commission by its inspection of 
the land, and when, as in this instance, we 
find that its opinion, supported .by the 
documentary evidence, corroborates the ?iew 
taken by the witnesses examined by one of 
«the parties, we feel that it is impossible for ns 
to upset the valuations, merely oii«(he ground 
'that other wituesses* valued the land at a 
higher figure. 
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W^e ifrere moved to grant interest on the 
aluation fixed by the Commission* 



It "vras held in the case of Diorë vs. 
3lovenxiiient, 3rd April 1 883, however,— and 
ÏTL tlio principle there laid down, we entirely 
soncur, — that *' damages/' under Paragraph 4 
o£ aTt. 3 of Ordinance No. 10 of 1881 can only 
be awarded, where the Proclamation of the 
land lias occasioned prejudice to the owner. 

In the present instance no prejudice has 
l>eexi established and we cannot therefore 
sustain the claim for interest. 

"We must accordingly sustnin the award of 
tlie Commission, and dismiss these appeals. 

In conclusion, we have only to add that, 
In confirming the valuations of the Commis- 
sion, we do not ifiish to be understood as 
impliedly concurring in the observations made 
by the Commission, at the close of its report, 
with reference to the evidence of the appellant 
and of the witnesses examined on his behalf. 



HVPREME COURT. 



Succession. — Indian Law. — Domtcilx. 

On 17th December 187^ a partnership was 
^eeted between one Colandavtioo and three 
other Indians, for 3 years, reckoning from 
ith October 1878, the seat oj the business 
bmg in this island. 

Sometime after the partnership, Colandaveho 
Uft for India, where he died in October 
1881, leaving a widow and three minor 
children. 

The fridow, as guardian of her three nUnor 
children, appointed R. Ramalingachetty and 
A. Vythelingum if Co. to recover the share 
of her late husband in the partnership* 

Proceedings in licitation were begun at the 
request of one of the partners, and half of 
the sum of Rs. S5800, proceeds of the sale 
of the stock in trade, was deposited in the 
Aandr of the Master. 

On 2Zri May 18S8 one Appatouray, brother 
of the late Colandaveloo^ who intervened in 
the proceedings en account of the commu' 
niiy of property alleged to have existed 



between him and his brothers, including de* 
ceasedy^eaused a notice to be served on 
plaintiff's agent, alleging that a community 
had been formed between him and his 
brothers, and intimating that he, plaintiff's 
agent, was not to interfere in the affairs 
of the poftnership, he the said Appatouray 
being alone entitled to claim and recover the 
sums of money accruing from the partner^ 
ship. 

Whereupon the present action was brought in 
which it is asked : 

lo. That the alleged community, stated to be 
represented by Appatouray, has no right 
whatever to ttie share of . the late Colanda^ 
veloo in the above partnership. 

2o. That the said rights belongs exclusively to 
the deceased^s minor son represented by his 
mother. 

The document upon which the defendants 
found their claim to the share accruing to 
the late Colandaveloo, is a deed of contmti- 
nity purporting to have been made before 
Sinatamby Poulie, a Tabellion of Karikal, 
which is French Territory. 

Held that this deed did not apply to property 
acquired in Mauritius» 

But there was another difficulty, the late 
Colandaveloo left one son and two daughters ; 
the moveable property found in Mauritius, 
is claimed by widow Colandaveloo for her 
Son only, to the exclusion of her daughters, 
this being the Indian lats qf succession. 

The Court considered that the point is not so 
much whether this is Indian law, as to as^ 
certain where was the deceased*s domicile 
at the time of his death ; as according to 
French law, the moveable property which a 
fofcigner may leave at his death, is divided 
according to the country where he has his 
domicile. 

Assuming that thé deceased had acquired a 
domicile in Mauritius, when he left the 
colony, did he re-acquire his Indian domicile 
oJ origin, or did he intend to return to 
Mauritius, esteeming ii his domicile of 
choice F 

Ordered that the enquiry as to these points be 
re-opened, notice being given to drfendants* 
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WIDOW COLANDAVELOO— Plaintiff 



tersuM 



APPATOORAY & ORS— Defendants 



Before 

His Honor Andrew Mxjbb 2nd Paisne Judge 

and 

His Honor John Rouillard Acting Puisne 

Judge 



H. Galea, — Counsel for plaintiff 
W. Edwards, — Attorney for the same 

W. Newton, — Counsel for defendant 
H. Bertin, — Attorney for the same 



Record No. 21,901 



27th July 188S. 



On the 17th Deoemher 1878, a partnership 
was effected between one Colandaveloo and 
three other indiens for three years reckoning 
from the 8th October 1878^ the seat of the 
business df this partnership was Port Louis 
in this Island. 

Colandaveloo left for India sometime after 
entering into the above partnership, and he 
died there on the Slst October 1881, leaving 
a widow, Meenatchee Aminal^ a minor son, 
Talaniappen and two daughters^ also in mi- 
nority. 

Menatchee Aminal as guardian of her three 
minor children, appointed R. Bamalingachet- 
ty and E. Vythelingum & Co., to recover the 
share of her late husband in the aforesaid 
partnership. 

Prooeedings in Licitation were begun on 
the . 20th October 188S at the instance o!f 
S. Marimootoo, one of the partners of the 
late Colandaveloo, against lo. the agents in 
this Colony of Meenatchee, So. the other part- 
ners of the firm 3o. Aroomoogachetty, Sinna- 
pen, Rungasamy and Appatooray, th» t\}ree 
former represented by Appatooray, now in 
this Colony. 

Aroomoogachetty and others are described 
in the proceedings^ as having been «called on 



account of the conunanity of properly, alleged 
to have existed between them and their bo- 
ther the said late ColandaveAoo« 

The rig^ht of Aroomoogachetty and othen 
to intervene in the proceedings^ was neTei 
admitted» but on the contrary was reseaed 
from time to time* The stock in trade of tk« 
late partnership^ after sundry incidents before 
the master, was eventually sold for the sobi 
of Rs 16,800 of whioh one half was deposited 
into the bands of the master. 

On the 23rd May last, Appatouray caused 
a notice to be served on Kamalingachettj, 
agent of the plaintiff, alleging thai a commii* 
nity had been formed as above^ and intimat- 
ing to Bamalinganchetty that he was not in 
any way to interfere in the affairs of the 
partnership^ he the said Appatouray as aeent 
for bis other commoners, being alone entitled 
to claim and recover the sums of money ac- 
cruing from the partnership. 

Whereupon the present action was brought 
in which the Court is asked to decree ; lo. 
that the alleged community, alleged to be 
represented by Appatooray , has no right what* 
ever to the share of the late Colandaveloo in 
the above partnership. 

2o. That the said right belongs ezclasirelf 
to the said minor, Palaniappen represented 
by his mother. 

The defendant in reply has put forward 
several pleas, of which one only, setting forth 
the alleged agreement relative to a commu- 
nity of goods, is considered by the Court ai 
worthy of notice. 

After several postponements, prayed for by 
the defendants on the ground that papers 
were expected from India, and that an attor- 
ney of this Court was detaining other p^^ 
on account of his fees not having beep {widi 
a further postponement was asked on the 5th 
. June 1888, and this being refused, the defend* 
ants allowed the ease to proceed without 
being defended. 

The document upoi^ which alone the de- 
fendants found their claim to the sbiare ac- 
cruing to the late Colandaveloo out of tbe 
partnership he had formed in MauKtii20i '^^ 
deed of community, such as the Qp^^ ^ 
informed are generally made in Inoia, bet- 
weéti the heirs of a deceased parent, in order 
•to prevent the division of property. Tfl« 
^ deed, of which only a copy is befor; the Court, 
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and tbat copy produced not by the defendant, 
1>iit 'by the plaintiff, purports to have been 
made before Sinatainby Poulie, a Tabellion 
^f Karikal which is firnch territory. 

It goes on to recite that Oolandavelloo and 
bis four brothers, have the desire to live in a 
state of community ; thnt independently of 
tbe property which the five brothers have 
in common at Tranque^ar, certain Estates 
specially mentioned in the deed, situate at 
Karikal and left by tlie deceased, are also 
put in common. The deed then proceeds 
to gi^e to Aroumagachetty^ one of the bro- 
tberSj tbe authority to administer tbe com- 
munity. Then occurs the following phrase. 



9» 



" LiCs cinq parties ont déclaré d'une voix 
'' unanime que pour que le biens meubles et 
^' immeubles susdési^nés, et les biens qu'ils 
'* vont acquérir à I'h venir, s(>ipiit cMmmuns 
** entre eux» ils font à Pamiable le présent 
^* acte de communauté." 

This is the only mention mndein the deed» 
and quite incidentally, to future property as 
being included in the community. 

The Court heard an elaborate argument 
from plaintiff's Counsel on the indian law of 
community, and it was contended that accord- 
ing to that law the community includes the 
property left by the deceased head ot a fami- 
ly, but never extends to the property which 
any one of the commoners may acquire by 
bis labour and industiy, and, in the present 
case, there is no doubt fr«m the evidence 
adduced before the Court, that the proper y 
ivhich Colandaveloo left in Mpuritius was 
acquired by his labour and exertions. As- 
suming for argument's sake, that the Court 
could safely found a judgment upon a mere 
translation of a deed, which translation dof*s 
not even appear to have been duly authenti- 
cated, it seems to us, without in any way found- 
ing our judgment on the Indian Lawof com- 
inunity, of which no evidence was given to the 
Court, that the deed above mentioned doesnnt 
bear the interpretation put upon it by the de- 
fendantSt In the first place, as the deed spe- 
cially details all the property at Karikal, and 
mentions the prop^ty at Tranquebar held in 
commpn^and as the stock in trade of the late 
ColandAveloo was situated in a foreign ooun- 
ity ftom India, where community in such 
iiiDf of property is wholly unknown, it would 
be putting a very forced interpretation^oo the 
'Seed, on the strength of a few incidental 
words, to hold' that it was intended to ope- 
rate in Kbreign counpnes where such comiau- 



nity as exists in India is unknown. In the 
next place, it is further to be noticed that the 
deed which provides carefully for the admi- 
nistration of the Estates put in common, the 
fruits of which are to be saved, does not 
determine the way in which the community 
is to take possession of the private Estate 
acquired by each of the commoners, or the 
time at which that property will accrue to 
the community, or the mode in which it is 
to be eventually divided. As it is not pro- 
bable that parties to a deed would have left 
such an important subject entirely improvid* 
ed for, the Court is inclined to think that the 
clause above cited, refers simply to one natu- 
ral consequence of the community, namely 
that the money which will be saved out of 
the common property, will be invested in the 
purchase of otber property. 

It seems contrary to reason, that after 20 
years exile, the property acquired by a man 
should not accrue to his heirs, and unless 
very strong evidence is given to show that 
the assets of the deceased are to be otherwise 
disposed of, the Court feels a natural dia-* 
inclination to disturb the order of a succes- 
sion* 

Having thus disposed of the claim of the 
defendants, the Court finds itself in presence 
of another difficulty. As above related, Co- 
landaveloo, who died in Inditf*, left a son 
and two daughters. The moveable property 
found in Mauritius is claimed by widow Co- 
landaveloo for her son only, to the exclusion 
of her daughter, this being the Indian law of 
succession* 

• 

That the law of India is such, may be 
considered by Court as proved, after hearing 
Mr Stipendiary Magistrate Hodgson, who 
has for many years been a resident in India ; 
but the point is not so much whether this ia 
the indian law, as to ascertain where was 
Colandaveloo's domicile at the time of his 
death. According to the jurisprudence of the 
Courts in France, and the opinion of the 
generality of the commentators, the moveable 
property which a foreigner may have left at 
his death in France, is divided according to 
the Law of the country where the stranger 
had his domicile (See S. V. 62—2,337 S. V. 
65.1.175.) 
• 

Whatever be the law of India, it would 
have been necessary that the Court should 
have been informed of the circumstances of 
Colandaveloe's«life during the last years. The 
I ourt ''knows simply this : that he came to 
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Mauritius 20 or 96 years ago, that he work» 
ed at first as a clerk^ then became a petty 
trader. That he left for India in 1878 and 
died shortly after his return there. 'Had 
Colandayeloo permanently left Mauritius in 
1878? 

Whilst he was working in Mauritius had 
he retained his domicile or principal establish- 
ment in India ? Assuming that he acquired 
a domicile in Mauritius ; when he left it^ did 
he animo de facto re-acquire his Indian domi- 
cile of origin, or did he intend to return to 
Mauritius, esteeming it to be his domicile of 
choice ? These are points which it is essential 
that the Court should know. The Court in 
consequence orders that the inquiry as on 
these points be reopened, and will give an 
early day to the plaintiff for that purpose, 
due notice being given to the defendants. 




RVPREifli: COURT 



Claim by oonsignees for goods landbb in 

IN A DAMAGED CONDITION. — BiLL OF 
LADING. — BeCEIFT FOB GOODS ON BOABD 
BY LIGHTERAGE ESTABLISHMENT, NOT A 



DISCHARGE 

FROM RESPONSIBILITY IF 



IN FULL RELIEVING TBSSBL 

GOODS ARE SXJB- 
BEQCENTLY FOUND TO BE DAMAGED. 



271^ plaintifs are the eonrigneei of certain 
goods landed from the *' Ouldax " of 
which the defendant is master. It is alleged 
that amon^ other goods^ 13 quarter casks 
of sherry were landed in bad order. They 
have refused to accept delivery of these 
goods, and claim from defendant the sum 
of Rs 1,820 as their value. 

The defendant met the claim by a preliminary 
objection, to the effect Ihat he holds a receipt 
for the goods from the Scottish Lighterage 
Establishment, uhich had received the per- 
mils to land the goods, and that according 
to the bill of lading the goods ** are to be 
** taken from alongside at consignees* risk 
*' and expense. Receipts for cargo are to be 
" given before taken from alongside J 



»f 



Defendant contends that the receipt "extin- 
guished all claims in respect of the damaged 
condition of the goods. 

Held that the first part of ihts clause meant 
that " on safe delivery at the sKlp's side 
*' the responsibility of the master for dam* 
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" ages subsequently done to the 

" during their conveyance on Mhore 

'/ cease '* and not that the mere 

the lightef^s men, should operate 

Unction of UabUity far damagem 

by the goods during their conveyance 

board ship. 



With regards to the ifforde ^* Reaetpt to ^ 
** given far cargo before taken aiangeiiê 
it was contended by defendant, tAat it ws 
for the consignees to satisfy themselves Ol 
the goods had not been damaged hefm 
removing them from the side oj the skf 

Held that defendants contention, thai ik 
receipt tendered by him exeludee esny eUr 
against him for damage of whatever bi- 
tare, and constitutes a bar to their action, 
cannot be sustained, and ordered that ik 
case be proceeded with. 

At the same time the plaintiffs were orderd 
to shew that the damage of which they ceer 
plain, was not sustained by the goods afie 
they had been placed on the lighter ahef' 
side the vessel. 

GALDEMAR FRÈRES,— Plaintiib 



versus 

C. ANDERSEN,~Defendant 

Before 

His Honor Sir A.Q. Ellis, Kt— *Chief Judgi 

and 

His Honor A. Mure,— Second Puisne Judge 

W. Newton, Counsel lor Plaintiff, 
F. Victor, Attorney for the same. 

P. L. Chastellibr, Counsel for Defendant 
E. DuviviER, Attorney for the same. 



? 



Record No. 22,026 



Slst July 188> 



The plaintiffii in this action are the oon- 
signees of certain goods landed ,from Âe 
vessel '' Ouldax *\ of which the defenSant is 
master. Among the goods consigned to them 
were 18 quarter casks of sherry, which they 
allege were landed in bad order. They hare 
refused to accept deliyerj of these goodSi anl 
.they now claim from the defendsfat the torn 
of Rs. 1^820 as their value. 
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71ie defendant has in«t this claim by a 
preliminary objeotion, to the effect that the^ 
claim is barred by a receipt which he holds 
for tlie goods. 

7 he Bills of Lading under which the 
goods were shipped, bear stamped on them 
tlie proviso that goods are ** to be taken from 
'^ alongside at consignees' risk and expense. 
^' Receipts for cargo are to be given before 
'' taken from alongside." On the arrival 
of the " Guldax *\ the plaintiffs took out 
peTinits for landing the goods, which they 
tianded to the " Scottish Lighterage Esta- 
blishment." The lighters of that Establish- 
ment were sent alongside, and the clerk 
in charge, received the goods consigned to 
the plaintiffs and granted a receipt in the 
follcrwing terms : *' Received from ' Ouldaz ' 
•' XXX (17) seventeen barrels '* the mark 
being specified. 

The defendant now contends, that the re- 
ceipt extinguished all the claims in respect 
of the damaged condition of the goods, which 
might otherwise have been competent to the 
consignees. 

The questions for our consideration there- 
fore are, what is the sound construction to 
he given to the clause quoted from the Bills 
of Lading, and whether a receipt, in the 
terms mentioned, is an absolute bar to all 
claims in respect of damage to goods ? for 
which (for the purpose of this argument we 
must assume), the master would otherwise 
have been liable. 

With regard to the first portion of the 
clause '^ to be taken from alongside at con- 
" signées risk and expense " we think it 
clear that the sound construction to be given 
to the words used is, that on safe delivery at 
the ship's side, the responsibility of the 
master for damages subsequently done to the 
goods, e. g. during their conveyance on shore, 
should cease ; but we cannot read this por- 
tion of the clause, as meaning that the mere 
deUvery to the lighter's men, should operate as 
an extinction of liability for damages sustain- 
ed by the goods* during their conveyance on 
board ship. This part of the olause specifies 
" ezpaqiie '' as well as '' risk '', and stipulates 
thair both shall fall on the consignees, and 
the effect of the provision appears unques- 
tionably to be, that future risk and expense 
in connection with the goods, shall hS borne 
by tbe consignees, and not by the ship. • 

The clause appear^ to us to be equivalent 



to one firequently to be met with in Bills of 
Lading, providing that cargo is to be taken 
from alongside free of risk and expense to the 
ship. In the case of Moore v. Harris, to 
which we shall have occasion to refer more 
particularly by and by, the words '' to be 
'' delivered from the ship's deck, where the 
" strip's responsibility shall oease " were in* 
serted in the Bill of Lading, but w^re not 
even referred to by their Lordships of the 
Privy Council, as supporting the judgment 
in favour of the Master. 

There remains, however, the latter part of 
the clause vizt : '' Receipts to be given for 
'^ cargo before taken from alongside." It 
was contended by the Defendant, that by the 
effect of this proviso, consignees were bound 
to satisfy themselves that the goods had 
sustained no damage, before removing them 
from the side of the ship, and were debarred 
from making any claim, when once a receipt 
had been granted and the goods removed. 
The question therefore is, whether, by grant* 
ing a receipt for the goods in compliance 
with this stipulation, the consignees have 
renounced all claim against the Master^ in 
respect of damage subsequently ascertained 
to have been previously sustained by the 
goods. 

In support of his contention', the learned 
counsel for the defendant referred to. several 
decisions, all of which we have very oarefuUy 
examined. The cases mainly relied on were 
those of Black v. Rose, Aspinall's Maritime 
Law Cases Vol. 2 page 89 ; Petrocochino & 
ors. V. Bott, L. J. Reports 1874 (C.P.) 217 ; 
and Moore v. Harris, Aspinall's Maritime Law 
cases Vol. 3 page 178. In the case of Black, 
the charterparty contained a clause to the 
effect, that the cargo was to be taken from 
alongside and '' to be taken from the ship's 
'' tackle at the port of discharge free of risk 
" and expense to the ship." In that case a 
difficulty arose with regard to the payment 
of freight, and an action was brought by the 
consignee against the Master of the vessel, 
for not delivering a portion of the cargo pur- 
suant to the charterparty. 

The question at issue between the parties 
was, whether the master was entitled to re- 
quire pavment of freight, as the goods were 
delivered into the merchant's boats over the 
ship's side, or whether he was bound to de* 
liver the whole cargo into the boats and wait 
till it was bvought on shore before he had 
his freight. The Supreme Court of Oeylon 
held that the master was entitled to be paid 
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freight each day for the quantity deliyered, as 
his Tien would be given up on the delivery of 
each bag, and dismii^sed the consignees' action, 
and on appeal this judgment was itffirmed by 
the Privy Council. The case however did 
not involve the consideration of whether the 
mere recepâon by the consignee of the goods 
into his boars, operated as a bar to any sub- 
sequent claim in respect of the bad condition 
of thecal go. The judgment of the Privy 
Council is confined to this : that as on the 
one hand delivery to the consignee deprived 
the shipowner of his lien, so on the other, 
it entitled him to claim payment of his 
freight simul et semel with delivery. In the 
case of Petroc chiuf) & ors v. Bott^ the Bill 
of Lading contained trie stipulation that the 
cargo was to be delivered from the ship's 
deck ", where the ship's responsibility shall 
cease," and the decision was, that where it 
was proved that the Dock Company received 
from the ship and landed on the quay, the 
foil number of bales specified in the Bill of 
Lading, the ship-owi er was not liable for 
the subsequent disappearance of one of the 
bales. In that c^se, the loss was one whioh 
pccurred after the delivery of the goods, and 
after the responsibility of the ship in terms 
of the Bill of Lading had ceased. The ques- 
tion raised was not as to liability for damage 
jdone to goods while in the custody of the 
Piaster, but* as to partial loss, which was 

{»roved^ have happened after the goods had 
eft his custody. 

The main case huwrver on which the de- 
fendant relied, was that of Moore v. Harris, 
'In that case th« Bills of Lading bore this 
Tery special clause, that " no dannage that can ' 
^' be insured against, will be paid for nor vriil 
** any claim what ever be admitted unless 
'* made be/ore the goodu are removed^ In 
presence of this very stringent clausCi their 
JiOrdships of the Privy (Council rejected a 
claim for damage, made thirteen days after 
the removal of the goods. It will be seen 
however that in that instance the intention 

» 

of parties — whioh musi govern the decision 
in such cases — was unquestionable, and that 
the Bill of Lading expressly excluded all 
claims for damage not made before removal 
of the goods. 

A careful sttidy of these cases therafoy, 
8)iowâ that none of th^m can be held Xo 
decide the question which is now submitted 
to us. It is right however to remark, that in 
the case of Black v. Rose, 8i»lMchard Creasy 
(C.J.) in his judgment, expresses thc^'opinion 
that under a Bill of Lading couched in terms 



mmtlar to that bef<^e uSj the consiRnee was 
^und to examine the condition aad weight 
of the cargo, (in that instance bags of rice) 
before giving a receipt for them alongside. 
As we have said however, the decision in that 
case did not involve the consideration of the 
question whether, after a receipt had been 
given, claims by the consignee for damage 
were excluded. 

Such being the state of authorities^ and 
there being no decisions expressly in point oa 
the issue now raised, we must consider what 
the true intention of the parties^ in inserting 
this clause in the Bill of Lading, wa?. The 
defendant contends that the object and effect 
of the consideration, is to exclude any claim 
for damage to the cargo, whether latent at 
patent, on the part of the consignee after a 
receipt for the goods has been granted along- 
side. In the case of Moore v. Harris, the 
clause by which claims for damage were re* 
quired to be made before removal, is qualified 
by the Privy Council as being a *' stringent 
one *' — ^and, altho' in that case^ where the 
terms were so explicit as to.allow of no doubt 
as to their meaning, effeot was allowed Xo 
them, there can be no doubt that a waiver of a 
claim for damage, \^ not to be .presumed^ and 
will not he readily inferred, uuless it neces- 
sarily results from the terms of the contract» 

In the present instance it will be observed, 
that the terms employed do not expressly 
limit the time for advancing claims for aamage 
to cargo. In the previous part of the clause 
reference is made to '' risk ", but as we have 
already said, it is clear that the '^ risk " there 
referred to, is liability, not for damage alresdy 
sustained, but for damage accruing to the 
cargo after it has left the ship. If there- 
fore, this clause operates as a bar to any 
claim for damage sustained by the goods whilp 
on board the ship, from causes for which the 
Master would otherwise be liable, it must be 
because the granting of a receipt, before the 
goods leave the ship's side, necessarily implies 
that the intention of parties was, that the 
giving of the receipt should extinguish an/ 
claim competent to the consignee m respect 
of damage* ^ 

After very careful consideration, we are un- 
able to fipd grounds fur arriving at 6^?^^^ 
inference ^s to the iqnipUed, intention of jpartiejs» 
It is not to be presumed that a cdnsignf ^ 
intends to hamper his right to' claim damag^i 
by limiting his claim to any damages wbica 
he may be able to discover, on such an exami- 
nation as may be made of the goo& whil^ 10 
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de lighter and prior to its leaving tbe ship's 
ide. When the damage i% latent^ and only 
o l>e discovered by an examination of the • 
contents of the Bale and Cask, such a con- 
lition might bear very hardly upon him^ 
^nd tho' no doubt it is one which he may 
undertake^ and which, if he undertakes^ we 
must give effect to^ it is not one which ap- 
pears necessarily to result from such a 
clause. It may be readily assumed that the 
consignee is drilling to give at the ship^s side, 
«ind as the goods are being placed in the 
lighter^ a receipt for so many Bales of goods 
or casks of wine^ numbered and marked in 
such and such a way^ and such* a receipt it is 
natural that the Master should require before 
parting with the custody of the articles, Tn 
this sense, we understand that both parties 
to the contract, are disposed to require and 
willing to gprant receipts alongside. But we 
cannot assume (hat by such a stipulation as 
that here^ it was intended by the parties that 
a receipt final and conclusive aê to damage of 
wery description^ latent or patent, was to be 
demandable by the Master and exigible from 
the consignee^ while the goods were lying in 
a lighter, alongside the vessel. 



That the defendant's contention, with re- 
gard to the nature and effect of the receipt 
referred to in this clause of the Bill of 
Lading cannot be sustained, appears to be 
confirmed by the consideration, that the De- 
fendant endeavoured to impose upon the 
word ** receipt '*, a meaning and effect which 
does not belong even to that much more 
formal instrument the " Bill of Lading ** 
itself. As was observed by Shaw (C.J.) in 
the American case Hastings v. Pepper (cited 
in Parsons on Shipping Vol : 1 page 188, 
note %) "It may be taken to be perfectly well 
^' established that the signing of a Sill of 
^' Lading acknowledging to have received the 
** goods in question in good order and well 
'' conditioned, is prima facie evidence that, 
" as to all circumstances which were open 
'' to inspection and visible, the goods were 
^' in good order ; but it does not preclude 
'* the carrier from showing, in case of loss 
'' or damage, that the loss proceeded from 
^ some cause whlclf existed but which was 
'' not apparent, when he received the goods, 
'* and whichi if shown satisfactorily, will 
^Miscliarge the carrier from liability. But 
'Mq ôase of such loss or damage, the 
'^ presumption of Law is, that it was occ^ion- 
'' ed by the act or default of the carrier^ and 
'' ofoourse the burthen of proof is upon hiiA, 
" to showthat it arose^ from a cause existing 



" before his receipt of the goods for carriage, 
" and for which he is not responsible **. 

As oonfirming the view which we take of 
the force to be allowed to the receipt required 
by this clause in the Bill of Lading, we mat 
further refer to the case of *' The Energie " 
( Aspinall's Maritime Law Cases, Vol. 2, 
page 296,) where, in the face of a receipt for 
a Hale of goods as *^ ia good order ", the 
consignee was allowed to show against the 
shipt that the Bale was delivered with its 
outer ropes removed, its outer and innet co- 
vering cut, and a piece of cloth missing. 

As we are unable to sustain the defendant's 
contention, that the receipt tendered by him 
excludes any claim against him for damage 
of whatever nafurcy and constitutes a bar to 
this action, we must repel the preliminary 
plea urged by him, and allow the cas^ to 
proceed. At the same tinie, we ^hink that 
in presence of this receipt, it is incumbent 
upon the plaintiffs to show that the damà||fe 
of which they complain, was not sustained by 
the goods after they were placed in the lighter 
of the Lighterage Establishment employed 
by them to land the goodë. * 



SUPREME COURT. 

Appeal from judgment op Stipendiary 
Magistrate «-Delay to be obserfbd in 
piling op appeal in registry op st^ 
PREMB Court — Art : ^Î2 op Ord : 12 op 

1878. 

On ^Ist July 1S83, the Applicant was eon» 
ticted and sentenced hy the Stipendiary 
Magistrate of Flacq, /or perjury. At " the 
same time, in cor\form%ty with the require^ 
ments of Art : 272 of the Labor Law (Ord : 
1^ of 1878), the Magistrate informed the 
Applicant of his right to appeal against 
the convicUotu Ihe Applicant gave verbal 
intimation to the Magistrate of his inten^ 
tion to appeal f and entered into recognizance. 
The Magistrate intimated the fact to the 
Registrar of the Supreme Court, and three 
days thereafter, no appeal having been 
lodged in the Registry, the Registrar, in 
compliance with Article \ of the Additional 
General Rules and orders of Court of 7th 
•Oitober 1879, forwarded to the Magistrate 
a certificate to that effect. By the second 
clause of Article 278 of the Labor Law, 
production of such a certificate is evidence 
that the appeal has lapsed and it is pro" 
vided^ihat the eonviotion shall therepuon 
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he executed ae if no notice of appeal had 
been given. Jn presence of the certificate, 
the Magiitraie declined to tend a copy of 
the record and evidence to the Registry» 

The applicant contended that under the ar- 
ticle cited, a delay of five days from the 
date of the judgment of the Stipendiary 
Magistrate^ is allowed to parties desiring 
to appeal, to give written notice of appeal 
to the Magistrate, and to serve the same on 
the Respondent ; and thai by Article 116 0/ 
the Rules of Procedure in Stipendiary 
matters, an additional delay of three days 
is allowed for lodging ihe appeal in me 
Registry of the Supreme Court, and that 
having given written twtice of his intended 
appeal to the Magistrate on the third instant^ 
and lodged his appeal in the Registry on 
the 6th instant, he hod timeously complied 
with ihe Law, and is entitled to proceed 
with his appeal» 

Held that in accordance with article 273 0/ 
Ordinance VI of 1878 the Magistrate 
should only have required the recognizance 
from appellant, after he had given written 
notice of appeal ; and that consequently the 
intimation of the appeal had been sent to 
the Registry of the Supreme Court, and 
the certificate that the appeal had lapsed, 
had been issued before the delay allowed 
by law loathe appellant had expired. 

J!he ôourt cancelled the certificate granted by 
the Registrar, and ordered the execution of 
the judgment of the Stipendinry MagiS' 
trate to be sfayed^ pending decibion of the 
Supreme Çpurt, and ftn (her to bind the 
applicant under new recognizances, to pro^ 
secvte the appeal in terms of his written 
notice of appeal, and thereupon to trans" 
mit to the Registry of the Supreme Court 
a copy of the evidence. 



OZEERALLY.— Applicant 

versus 

THE STIPENDIAEY X'AGISTRATE 
OF FLACQ,— lifspondent 

Before 

His Honor Sir A.G. Eliah, Kt. — Chief /udge 

and 

Hif Honor J. Rouillakd,-* Acting Puisne 

Judge* . ^ 




B. CoLXNy^-Counsel for Applicant 
E. HxTTBAUy—Attomey for the 



J M. Gibson, Substitute Procmeur 

Counsel for Respondent, 
J. Gt7iBBRT. — Attorney for the •« 

Record No. 17. 



leth Aufftâêi 188a 

In this case a rule has issued, calling m 
the Stipendiary Magistrate of Flacq to ahef 
cause why he should not (in accordance wià 
article £75 of ordinance No. 12 of 187S] 
transmit forthwith to the Registrar of as 
Court, copies of the record and evidence ia 1 
complaint charging the applicant ^th po- 

t'ury, and why the judgment pronounced bj 
lim on the said complaint^ should not h 
stayed pending the decision of thia Court. 

On the return of the rule, the Magiitnlf 
was not represented, but the statementa flu- 
nished to us by counsel for the applicant, sxA 
by the Substitute Procureur General, fhllf 
explain his attitude. 

On the 31st ultimo, the applicant was cob* 
victed and sentenced for perjury before us 
Stipendiary Magistrate of Flacq. At the sami 
time the Magistrate, in conformity with tht 
requirements of article 272 of the Laboo 
Law of 1878, informed the applicant ofhii 
right to appeal against the conriction, and Ùê 
applicant thereupon gave verbal intimatioo 
of his intention to appeal, and entered ioto 
recognizance, to prosecute the appeal. On le- 
ceiving the recognizance, the Magistrate at 
once intimated the fact to the Registrar of thii 
Court, and three days thereafter, no appeal 
having been lodged in the registry, the Regis* 
trar, in compliance with article 1 of the addi- 
tional general rules and orders of Court of 
7th October 1879, forwarded to the Magii- 
trate a certificate to that effect. By the second 
clause of article 272 of the Labour Law of 
1878, production of such a certificate is evi- 
dence that the appeal has lapsed, and it ii 
provided that the conviction shall thereapoo 
be executed as if no notice of appeal had 
been given. The Magistrate accordingly de- 
clined in presence of the 'Registrar's certifi- 
cate, to transmit to the registry of this Coort 
copies of the record and evidence in thi 
complaint against the applicant. * 

The applicant now contends that under tba 
^, article cited, a delay of five days from the data 
' of the judgment of the Stipendiary Magiatrate, 
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is allowed to parties desiring to appeal, to give 
i^ritteix notice of the apffbal to the M agistrate, 
and to serve the same on the respondeat ; and 
tliat by article 116 of the rules and regula- 
tions of Procedure in stipendiary matters, 
framed under the Labour Law of 1878 
and published in Government notice No. 91 
of 1879, an additional delay of three days is 
allo^ved for lodging the appeal in the re- 
gistry of the Supreme Oourt, and that having 
given written notice of his intended appeal to 
tbe Magistrate on the Srd instant, and lodged 
bis appeal in the registry on the 6th instant^ 
be has titueously complied with the prescrih* 
ed formalities, and is entitled to proceed with 
bis appeal ; and with that view to have this 
rule made ahsolute, and the Magistrate order- 
ed forthwith to transmit to the registry of this 
Gourt^ the record of the proceedings hefore 
tbe inferior Court. 

In these circumstances the difficulty which 

presents itself is as follows : on the one hand 

the Magistrate is in presence of a certificate 

duly and properly granted hy tie Registrar 

to the effect that no appeal has heen timeous* 

ly lodged, which under paragraph S of article 

S72 of the Stipendiary Law is evidence that 

the appeal has lapsed ; while on the other, 

the aocaments produced by the applicant, 

show that written notice of the appeal was 

S'veii to the Magistrate, and lodged in the 
egistry rf this Court, within the res- 
pective delays allowed by the Stipendiary 
Law. 



The explanation of this apparent dilemma 
is not difficult to find^ and lies, to sotr.e mea- 
sure at least, in an oversight on the part of 
the Stipendiary Magistrate. Â reference to 
article 1^72 of the Ordinance, shows that the 
binding of the party desiring to appeal by 
recognizance, is a step which is only to be 
taken by the magistrate after he has received 
written notice of the appeal. The words are 
'' such person,'* that is the person desiring to 
appeal, ^' shall within five days after such 
'' judgment or order shall be made or pro- 
'' nounced . • « • give notice in writing of such 
'* intended appeal to the Stipendiary Magis- 
*' trate. .. • ufon which notice such Magistrate 
'' shall immediatelf bind the party so giving 
" notice by the recognizance." In the present 
instance, tbe Magistrate without requiring 
tcrittét» notice of appeal, allowed the applicant 
on his verbal intimation of his intention to 
sppeaH to enter into recognizances. No 
doubt this was irregular and informal, though 
probably it was done at the express request 
of the ai\plicant himself, in order to avoid 



going to prison. The effect of this prema- 
ture entering into recognizance, cannot in 
law be held to deprive the applicant of the 
delay of five days allowed him by law to give 
written notice to the Magistrate of his appeal, 
or of his right to lodge his appeal in the Re- 
gistry of this Court within three days after 
giving such written notice. Tet in fact, this 
has been its consequence. The recognizance 
having been entered into and intimated to 
the Registrfir, a certificate was granted by him 
that the delay for lodging the appeal has 
expired. 

In granting this certificate, the Registrar 
acted strictly in conformity with the rule of 
Court above referred to, and had the recogni- 
zance, as is required by article 272, been en- 
tered into only after the applicant had given 
written notice of appeal to the Magistrate, 
and by doing so had exhausted the delay al- 
lowed him for giving such notice, the certifi- 
cate would have been evidence that the appeal 
had lapsed, and the Magistrate would have 
been legally bound to decline^ as he has de* 
clined, to transmit the record. 

But as we have seen, the Magistrate by over* 
sight accepted the recognizance before receiv- 
ing written notice of appeal, and the fact that 
this mistake led to the issue of the certificate^ 
cannot deprive the applicant r f the delay of 
five days allowed him for giving written no- 
tice of appeal, or debar him from his appeal, 
unless within three days from the date of the 
recognizance, he lodged his appeal in the 
Registry. 

We shall accordingly cancel the certificate 
granted by the Registrar, order that the exe- 
cution of the judgment of the Stipendiary 
Magistrate be stayed pending the decision of 
this Court, and further require the Magistrate 
forthwith to bind the applicant under new 
recognizances, to prosecute the appeal in terms 
of his written notice of appeal of the 8rd 
instant, and thereupon, to transmit to the 
Registry of this Oourt, and a copy of the record 
evidence in the complaint against the appli- 
cant. 

The formalities of notice to the respondent, 
and the Lodging the appeal in the registry 
having been already complied with. The an- 
pea will be put out for hearing whenever tne 
record has been received from the inferior 
Court. 
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SUPREME COURT 

APPXAIi AOAIK8T OBDBR OF A JtnDOS IN 
OHAMBBBS ISSUBD IN YIBTUB OF ABT. 60 
OF ObOINANCB 24 of 188iS.~ÂFPBAIi IN- 
OOMFBTBNT. 

Thiè ta an appeal against an order pronounced 
hy a Judge in Chambers under Artiele 50 
rf Ordinance 24 of 1882. For the respon* 
dent it was urged that no appeal was com^ 
petent against such an order» 

Seld that 'the appeal was incompetent. Costs 
reserved, 

THE ACTING CURATOR OF VACANT 
ESTATES— Applicant 

versus 

Mb8. E. a. m a INGABD— Respondent 

Before 

His Honor Sir A.G. Ellis, St. - Chief Judge 

and 

His Honor J. Rouillabd*^ Acting Puisne 

Judge 

• 
J.M. GiBsoK^ Substitute Procureur General, 

^ —«Of Counsel for Appellant. 
J. GuiBBBT. — Attorney for the same. 

V. KfvEBN, — Counsel for Respondent. 
F. RoBEBT — Attorney for the same 

Record No. S2,065. 

17th August 1883. 

This 18 an appeal against an order pronoun- 
ced by a Judge at Chambers, under article 60 
of Ordinance No 24 of 1882 (the Curatelle 
Ordinance 1882), When the case came on 
ibr hearing, it was contended on behalf of the 
lesj^ondent, that no appeal was competent 
against such an order, and on this objection 

Sarties were heard and we took time to consi- 
er. 

After mature deliberation we are of opinion 
^t thii objection must be sustained, and^the 
appeal dismissed as incompetent. The Gene- 
ral rule is that the Court will not control and 
revise the decision of a Judge at Chambers, 
where the Judge acts under dfttmct and inde* 
pendent powers conferred upon him by statute. 



In such cases the finality ot the deeincm of 
the Jadge must depefkd on the intention ot 
the L^slature, as that may be gathered £roB 
the terms of the Law. 

We think that it is clear, from the wording 
of the article under which this order ^raa 
made (Art 60 of Ord. No. 24 of lSS2),th9A it 
was not the intention of the Legislature that 
such ordeis should be subject to appeal Xhe 
first paragraph of the article confers on a 
Judge in Chambers distinct and independent 
power to make orders of the nature referred 
to. The second paragraph contains this pro- 
viso : " Provided that the Judge fnay in any 
*' case and shall in case of contestation upoD 
*' the demand of either party where the pro» 
*' perty involved is of greater value than 
'* Rs 1000, refer the matter to the Supreme 
'' Court, which shall have jurisdiction to make 
** such order *\ We apprehend that this 
clause, by which a discretion is given to the 
Judge at Chambers to refer any ease to the 
Supreme Court, and a right to demand a re- 
ference to the Supreme Court is given to the 
parties where the value of the property inTol- 
ved exceeds Rs 1000, and there is contestation, 
by clear implication excludes the idea of the 
existence of a right of appeal. 

The object of the Legislature in enacting 
this provision, was evidently to save the expense 
incident to appeals, and yet to ensure that 
on the one hand, in all cases of difficidty, the 
matter might at the discretion of the Judge, 
be submitted to the Court, and, on the other 
that, where the value -at issue was consider- 
able, and differences existed between the par- 
ties, they might have the option of taking the 
opinion of the Court upon the questions bet- 
ween them. 

It was argued by the appellant that die 
procedure here had not been strictly r^ular, 
and that the summons calling upon him to 
shew cause against the order craved^ was not 
accompanied by such a tender as is required 
by the article. If this were so, it was no doubt 
a proper ground of objection before the Judge 
in Chambers, and had it been stated would 
undoubtedly have received due consideration 
firom him. But such an f^leged formal irregu- 
larity cannot entitle the Court to review the 
order of a Judge at Chambers, which thd hdffs* 
lature intended should be final. ^ « 

We must accordingly dismiss thiai^peal, 
Queatlon of costs reserved. 
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KIJPRKlfri! COURT. 



a ppeal from drci8i0n of district judgb 
Setchelltis — Action in damages for 

NON*-DELIVERY OF GOODS — ResPONSTBILITY 

OF Carrier. 

27lt« is an appeal against a judgment of the 
Disirict Judge of Seychelles ^ under tohich 
hejound Plaintifs entitled to recover from 
the Defendants the sum of Rs 977.75, ra- 
iue of the goods shipped and not delivered, 
and damages for delay to the extent of 
Rs 400. 

The action founded upon two BiUs of Lading. 
Thft Messageries Maritimes admitttd their 
indebtedness for the articles mentioned in 
the first Bill of Lading. 

In the second Bill of Lading , of 100 empty 
casks and M packages of hoops shipped, 
only 7 were delivered. 

According to articles 8 Sf W of the Bill of 
Lading the company were entitled to tran^ 
ship the goods, and were not to be held liOf 
hie to damages for delay resulting from the 
transhipment. Further in case of loss, the 
Company was only to make good the actual 
value of the goods short delivered. 

When the cause was heard, the Appellants 
moved that the case be remitted back to the 
liistrici Judge of Seychelles, in order that 
he might reconsider it in connection with 
the constrwtion to be put upon Article 8 
of the Bill of Lading. 

The Court was satisfied that article 8 had 
been considered by the District Judge, and 
decKned the Plaintiffs* motion. 

On the merits of the case, the Court held 

that according to the Bill of Lading the 

utmost delay that might take place in the 

delivery of the goods, was to be until the 

arrival of the second steamer which sailed 

after the geoàs were tendered to be convey^ 

sd by the Shipping Company. 

• • 

the Reepcmdentè' waited the arrival of five of 
the Appellants* ships at Mahé, without rC' 
esivinç of their goods, before the^ sued the 
Company for their value. 

JJie lvalue of the casks were sheton Jo be 
Be. 10 each at Mahé, and no other evidence 



shewing that they were worth less had been 
adduced by the Messageries Mantitnes 
Company. The Court confirmed the Dis» 
trict Judge's decision, decreeing payment 
for the missing casks at the rate of Rs. 1 
each. 

With regard to the damages, the Court i$ 
unable to take the view of the District 
Judge, or to find that any damages what' 
ever are due, this part of his judgment is 
therefore recalled. 

As the Respondents have been unsuccessful in 
their claim of damages, and had the sum 
to which they are entitled considerably 
reduced, the Court finds them entitled only 
to one half their costs of this appeal, 

MESSAGERIES MARITIMES, Appellants 

vet sus 

COHEN, SIMON & Co— Respondents. 



Before 

His Honor A. Mure, — Second Puisne Judge 

and 

His Honor J. Rouillard, — Acting Puisne < 

Judge. 



W. Newton — Counsel for Appellant» 
E. Dxj VIVIER— Attorney for the same. 

y. Delafatb — Counsel for Respondent. 
O. Kgbnio— Attorney for the same. 



Record No. 778. 



Z4dh August 1888. 



This is an appeal against a judgment of 
the District Judge of Seychelles, under which 
he found the plaintiffs entitled' to recover 
th)m the defendknts the sum of Rs. 977.76^ 
value of goods '' shipped and not delivered,'* 
and under which he has also given the 
ptaintiflb damages, on account of the delay 
which haS occurred through the fault of' the 
defendants (now appellants)^ to the extent of 
Be. 400. 
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The action is founded upon two claims 
under Bills of Lading dated respectively the 
second April 1882, and the ft6ih June 1882, 
of the goods contained in the latter Bill of 
Lading, twelye haskets of beer and one case 
of butter, were found in bad order, which was 
admitted by the defendants and the sum of 
Us. 25 for three dozen and two bottles of beer 
which where spoiled, and the sum of Els 19.25, 
for eleven boxes of butter, were admitted by 
the appellants at an early stage of the litiga* 
tion to be due by them, and are not in ques* 
tion in this appeal. 

In regard to the goods contained in the 
first Bill of Lading of the 2nd April, it is 
alleged that of one hundred empty cocoanut 
oil casks, and thirty four packages hoops, 
ninety three casks and the whole hoops have 
not been delivered. It is said that the whole 
of the other goods in the same Bill of Lading, 
were delivered to the respondents on the 
2Srd May 18S2 ; and on the 13th of August 
following, seven empty casks were also deli- 
vered. It is then for the non-delivery of the 
goods contained in a Bill of Lading that the 
present action is brought. 

The respondents further allege, that the 
aforesaid casks were of the utmost necessity 
to the respondents' agent at Mahé, for the 
conveyance to France of cocoanut oil, which 
they saf is the only convenient means of 
remittance, made for the account of the said 
agency to the respondents. 

They also allege that they have been pre- 
vented from th» said 22nd May 1882, up to 
the date of the plaint, to send to Europe 
cocoanut oil of the amount of lis. 8,O00, in 
order to receive a larger amount ot goods and 
merchandize from Europe, for the wants of 
the said agency, and in order to avoid interest 
on large sums of money put to the debit of 
the agency in France ; according to the res- 
pondents, further damage was sustained 
through the fault of the appellants, by being 
prevented from carrying on their ordinary 
business at Mahé, with the proprietors who 
used to send them their oil and used to buy 
all their necessaries at their agency. 

When the case was first heard in the Dis- 
trict Court, the plaintiffs produced the<twj:> 
Bills of Lading above referred to, and the 
appellants entered their pleas on record as 
follows : lo. not indebted, 2o. The defendant 
caused no damage to the » plaintiffs and 
So. Oenenil issue. The District Ma^^istrate 
heard evidence in the case, from which it 



appears that the casks had been shipped^i 
hoard the vessel in the shape of stavet, &il 
the hoops were meant to be placed on tk» 
casks when they were put up at Mahé, lal. 
that the value of each cask at Mahéwv 
Rs 10 each. The respondents* agent de- 
pones in his evidence, that if he had reoeini 
the casks, he would have sent away oil ia 
barrels, that he could not take delivery cf 
the oil sent to him for want of barrels, nor 
keep it in his store for the same reason, and 
that he had lost the value of the oil returned 
to him in goods. 

It results from the Bill of Lading prodaced, 
that one hundred casks and thirty four pack- 
ages of hoops had been shipped at Marseilki 
on the 2nd April 1882, and the body of the 
Bill of Lading contains the following obli- 
gations, after the master had bound himself 
to load them on the '* Anudyr *\ ** ou serait 
'' chargées sur l'un des deux paquebots 
'' suivant, pour être transportées à Mahé et 
'' délivrées à Theu reuse arrivée du Paquebot 
" à Mr O. Bonnetard les marchandises mar- 
** quées et numérotées comme oi-apres.** 
There are many conditions upon which the 
'* Messageries Maritimes & Co " under takes 
to carry goods, which are printed on the badi 
of the Bill of Lading handed to the ahipper, 
and of which it must be presumed he has 
been made aware at the time he makes his 
contract with the Shipping Company. 

Of these articles 8 and 11 are important 
in the circumstances of the present case^ the 
eighth being to this effect : '^ le capitaine se 
'' réserve la faculté de transborder en tout 
'' temps, même avant le départ sur un autre 
'* navire de la compagnie et même sur nn 
** navire étranger, les marchandises à lui re- 
'' mises, en cas de transbordement il ne ga- 
^' rantit pas la place sur le paquebot decani 
** recevoir transbordement à défaut de place 
'' et en attendant le transbordement, les 
" marchandises groupes et objets de valeur 
" seront débarqués et emmagasinés à terre et 
'' à flots aux risques et périls des destinataires, 
" les frais demeurant seuls à la charge de la 
'^ Compagnie. Les destinataires seront sans 
" recours contre le Capitaine et la Oompa* 
'* gnie pour les retards pouvant résulter 
" du séjour au port de transbordemenk" The 
llth article which is also important is as 
follows : Art : 11 " Le capitaine en cas de 
'' perte dont il ait à répondre, ne sera tenu 
*' de payer que la valeur intrinsèque des échan- 
''tillons, marchandises^ groupes ou objets 
",de valeur perdus, sans dommages-intérêts 
*' et dans le cas ou k déclaration faite à ce 
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ijet sur le connaissement serait inférieure 
u chiffre réel de la valeut, cette dëclara- 
îon fera la loi des parties. En cas de retard 
i^ans la livraison imputable à une faute du 
!3apitaine« il ne sera dû de dommages- 
ntéréts que s'il est justifié d'un préjudice." 

Gl^lie District Judge held it clearly proved 
at tlie tMirrels were duly shipped at Mar- 
Ules on the 2nd April 1882, and that they 
Lght in the ordinary course of things» to 
ive been delivered at Mahé in the end of 
pril or the end of May last, that no case of 
force majeure" had been proved which 
revented delivery in due time. That mer- 
handize shipped after the said barrels, on 
»oard the appellant's vessels, had been receiv- 
d at *' Mahé " and the judge adds : ** and 
' therefore article 8 of Bill of Lading can- 
* not apply, even admitting for the sake of 
^' argument that it could have a legal effect 
" in the circumstances of this case." He 
also considered that some damages were due 
on account of the delay, and assessed the same 
at Rs. 400. 

At the hearing of the cause, the appellants' 

Counsel moved the Court to remit the case 

back to the District Judge, in order that he 

might fully consider and determine, with 

reference to the circumstances which might 

be proved, the construction which should be 

put on the 8th article of the Bill of Lading 

above quoted. With this crave the Court 

cannot agree. 

It is true that the effect of the 8th article 
bas not been stated at great length by the 
District Judge, but it is clear that he had it 
under his consideration, and there is no 
doubt that argument on the subject was ad- 
dressed to him by the parties. It is not 
enough to warrant tne grave step of remitting 
the case and commencing proceedings de novo, 
that certain articles of the Bill of Lading 
have not been analysed with t.he same acute- 
ness in the inferior Court, as by an advocate 
of great practice and experience, practising 
in the appeal Court* It is to be hoped that 
all oases are better pleaded in a superior 
Court than an inferior Court, and that the 
points, in debate tirtf better seen in them as 
they proceed from a lower to a higher Court. 
That thtit usually happens is no reason for 
oommSncing the case again in the lower 
Court, and it cannot on that account be said 
that there has been a miscarriage of jiijstice 
in the lower Court. 

HaTinglhns dispose^ of the first argument 



for the appellants» we proceed to consider 
the merits of this case. They seem to us to 
be of much greater importance than they 
were regarded in the lower Court, and so 
require greater consideration of the princi- 
ples of Maritime Law than was there applied 
to them. It will be observed that the ground 
of action, is not the total loss of the goods, 
but their non-delivery at the latest in the 
end of May. They might have been deli- 
vered in the end of April but the plaiatiffs 
(now the respondents) put their case that 
they ought to have been delivered at the end 
of May. From that date they waited until the 
S6th of August, when the plaint was served, 
expecting the delivery of the missing goods. 
As seven of the casks were delivered on the 
13th of August, the respondents had reason 
to suppose that there was little or no chance 
of the delivery of the rest of the goods. 
They had waited the arrival of five of the 
appellants' ships at " Mahé," the appellants' 
company have a regular monthly line of 
steamers, and as goods subsequently shipped 
at Marseilles had arrived there, they had 
waited a considerable time without receiving 
delivery, or without having traced the goods, 
or having their non-delivery reasonably ex- 
plained to them. The question is, were the 
appellants justified in law in holding that 
the delay in the delivery, constituted a breach 
of the obligations and duties implied or ex- 
pressed in the Bill of Lading, so that an 
action would lie for non-delivery o^ the 
goods therein. If there be no stipulation* 
respecting the time within which the contract 
of affreightment or in a Bill of Lading is to 
be performed, the law implies that a reason* 
able time is meant, and that 4he shipowner 
will use reasonable diligence to deliver the 
goods at the port of discharge (see Maclauch- 
fan on the law of Merchant Shipping page 
444, Sxd Ec'tition.) If the obllgatioik be to 
carry within a reasonable time, it seems to 
follow that if there has been excessive delay, 
and which is unexplained, that very fact will 
make an action for non-delivery lie against 
the Shipping Company. It is conceivab^ 
that if some unforeseen cause, in which i.o 
blame can be imputed to the Shipping Com- 
pany has occurred, and so performance of the 
Contract has been prevented by some " force 
majeure '% or unforeseen facts which have 
occurred, the law will not impute blame to 
the shipper, and will free him from liabilitios. 
But in the present case the very words of the 
contract which the body of the Bill of Lading 
contains, implies that the utmost delay shall 
be the arrival «oft the second steamer which 
has sailed, after the goods were tendered to 
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be conveyed by the Shipping Company. No 
other interpretation can be put on the alter' 
native obligation which the appellants come 
under by the terms of the leading clause of 
the Bill of Lading. The words above quoted 
" chargées sur l*un des deux paquebots sui- 
*' vants pour être transportées à Mahé, et 
** délivrées ", imply that the utmost delay 
which the Appellants C'ompany desire, as 
there is a sailing of a steamer every four 
weeks, is one of two months after the sailing 
of that vessel to which the goods were ten- 
dered. On this first part of the Bill of 
Lading it seems as if the respondents were 
justified, after waiting the arrival of five 
successive steamers, in holding that a suffi- 
cient delay had occuned to lead to the con- 
clusion that it was unreasonable, and that a 
legal liability had been incurred. 



But it was further argued that the eighth 
condition on the back of the Bill of Lading, 
exempted the captain and company from 
responsibility for the delay. It will be re- 
membered that the course of business of the 
*' Messageries Maritimes Company ", at the 
time the contract was made between the 
parties at Marseilles was this ; that all the 
goods for the Seychelles and Mauritius line, 
were taken on board steamers bound for the 
far east, and that thev were all transferred 
at ^ den to the vessels of the Seychelles and 
Mauritius line, or probably all first landed 
at Aden and then reshipped for Mauritius* 
The article in question contemplates the 
transhipment before departure or ftt any 
period of the voyage, of the goods which the 
captain by the Bill of Lading has obliged 
himself to carry. It is clear that though the 
captain has the privilege of reshipment,; 
his responsibility for the conveyance of the 
goods to the port of delivery remains en- 
tire^ and he is not discharged from the 
duty of delivery, which is the principal 
end and object of his contract. No cons- 
tructiou of this condition can be sound,, 
which implies that the Shipping Company 
is entirely relieved of the primary obligatioa 
of a Bill of Lading, that of the carry itog-andl 
delivering the goods in the same state in; 
which they were received. The clause is one 
in favour of the Shipping Companv^ and ia 
meant to throw upon the owners of tne goods 
the risks and perils of transhipment^ but the 
obligation and responsibility of the carrier 
must be held to continue, until he has made 
a right and full delivery bf'the goods at the 
port of arrival. The delay whi^ is spoken 
of generally and without limitation in this 



article, must be interpreted to mean a rpsa. 
able delay, and not one iFv^hîch will hiwe 
termination, daring which the owner of grai 
in the Bill of Ladings -vrould never bm\ 
right to enforce his claim of delivery, anin 
think it a fair interpretation, of this Bills 
Lading, taking the leading* elanse and (be 
condition together, to say that the Ship^ 
Company have themselves fixed the ieh 
which will be reasonable^ at t'wo months &k 
the date of the first expected arrival of û 
goods. Further the clause seems to in 
been iramed to meet the case of transbipi&eE 
for the purpose of continued c€myejanc€,ià 
does not cover the circum 8 tances which im 
occurred in the present case, which, a» ^ 
pears from the correspondence^ were thatàf 
goods were landed at Aden^ and were then 
lost sight of in such a way that the ddj 
became quite unreasonable, and that the r» 
pendents were entitled to presume, tboofi 
they could not prove it, that the goods Û 
been entirely lost or destroyed. In the Jovs 
Court both parties seem to have taken it b 
granted, that if the respondents were endiU 
to succeed on this pointy the loss which thej 
had sustained was the value of 98 cnsbu 
set up and ready for use at Mahé. Certaistj 
except a vague and hearsay hint of Ae 
value of such casks in France^ the appellasts I 
nowhere suggest in the record, or in tie i 
proof, that a different might be a truer at- 
thod of estimating the respondents' tat 
There is abundant proof that tbersheof 
each barrel at Mahé was Rs. 10, andintb 
absence of any other satisfaotory mem « 
estimating the intrinsic value of the gooiii 
the Court sees no alternative but to affira 
the judgment of the District Judge on ^ 
point, and to hold the appellants liable d 
Rs. 980. 

The District Judge has given B*. <^<^ 
damages to the respondents, without rt»w| 
at any length the grounds upon wMich haW 
found this claim due. 

It is now well settled, that <I«w*8«î /^ 
only be due in a contract under a BiB efu»' 
ingf, if they were in the contempWwo <J 
both parties, at time the* contract was wweû 
into, and if they were t*e natarrfflu^'^' 
mediate result of a breach of the ^'V*'"^ 
contemplated. The present claim of **W| 
is made, because the plaintiffs say .that rtw» 
necessary for them to send back oil to ¥r^ 
in the barrels, as that was the only ^^^^ 
th»-y had of remitting money to the p»^ 
establishment in Paris, tha« tS»y w«|« P|!j 
vented from sending Rs. S,000 worth o 
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and that the agency at Mahé was 
Itli interest in oonseqnence, and 
iTrhole business at Mtftë was stopped 
lie could not receive oil from his 
^naers. In the opinion of the Court, these 
Its ooixld not have been foreseen by the 
les Tvlien the contract was entered into, 
are tliey the natural result of the non 
very of cef tain barrels. 

I'hey seem purely speculative grounds of 
lage, and some of them inconsistent in 
nisei ves. It is scarcely likely that the 
Tels should both be sent away to France, 
1 ^ept for storing oil received from his 
stomers^ and both of these are items of 
3 respondents' claim of damages. In like 
inner it would appear that their whole 
Lslness was prevented for want of these 
irrels. It is difficult to see how the oil 
as prevented from being sent to his ware- 
ouse from the plantations where it was 
lade, for it must have been conveyed in 
essels of some kind from the makers of the 
il to the respondents' stores, and in these or 
ressels similar to these, it might have remain, 
id until they received barrels for its recep- 
lion. Moreover the llth clause of the con- 
ditions of the Bill of Ladingi directly applies 
to the claim now made by the respondents, 
and nothing proved in this case overcomes 
the terms of that clause, which must be held 
to be the regulating law of the contract on 
this matter. On the whole of this part of 
the case, the Court is unable to take the view 
of the District Magistrate, and to find that 
any damages whatever are due, they there- 
fore recall this part of his judgment en- 
tirely. 

Further the Court holds the appellants 
liable in pajrment of Bs. 25 and Bs. 19.S5 
for goods damaged in the second Bill of 
Lading, which is admitted. 

The whole sum for which the appellant 
will be held liable to the respondents, amounts 
to Us. 974.S5,and we recall the judgment of 
the District Judge so far as to give effect 
to the above view. 

The question of costs in this case is some- 
what important. The respondents have been 
unsuccessful in their claim of damageS| and 
have had ike sum to which they are entitled 
considlrably redaced, we therefore find them 
entitled osly to one half of their costs of this 
appeal. * 



SCPREBIE COURT 

^ Action in dâmagbs.— Pabty ebbonbovslt 
called in a licitation. 

This is an action for damages under ths 
following circumstances : 

Some time after the beginning of 1882, pro* 
cee dings in licitation of a plot of land at 
Moka were begun by Widow Manuel, the 
present defendant, against her children. 

By error one of her children, Emile Ma* 
nuel, was therein called as being of age 
whilst in reality he was a minor. 

The property was awarded at the Bar to 
Bdun and others ^ for Its* 1,^10. 

On learning that as far a» Emile Manuel 
was concerned, their purchase was null, 
Edun and others sued the licitation against 
the latter, and the property was sold for 
Rs. 4,000. 

Hie claim for damages is founded on the 
wrong done to the plaintiff by Widow 
Manuel, and the following sums are claimed. 

lo. The sum of Rs, 800, as representing the 
difference in the share accruing to Emile 
Manuel under the first and second lici^ 
tation, 

2o. Tlie costs of the second licitation, * 

Several grounds of defence were urged by the 
defendant, but were disallowed by the Court > 

The Court allowed damages to the extent of 
Bs, 627.S5 and the coets of suit. 



EDUN— Plaintiff 



versus 



MANUEL— Defendant 
Before 

His Honor Sir A. O. Ellis Kt., Chief Judge 



and 



His Honor John Rouillaed Acting Puisno 

Judge 
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H. Galea, — Counsel for Plaintiff. 
A. Lhoste,— 'Attorney for the same. 

W. Newton, — Counsel for Defendant. 
J. Elie, — Attorney for the same. 



Record No. 22^,088 



24th August 1883< 



This a claim for damages made nnder the 
following circumstances : some time at the 
beginning of last year, proceedings in licita- 
tion of a plot of ground situate at Moka were 
begun by widow Manuel, the present de- 
fendant, against her children^ as co-owners of 
the aforesaid plot of ground. By error, one 
of the parties to the proceedings in licitation 
Emile Manuel, was therein called as bein^ of 
age, whilst in reality he was a minor. The 
property was awarded at the Bar of the Mas- 
ter's Court to Edun & ors, for a sum of 
Bs 1,210. On being informed that, in so 
far as Emile Manuel was concerned, their 
purchase was null and void, Edun and ors 
shortly after sued a licitation against Emile 
Manuel, but on the ground that Emile Ma« 
nuel & ors had not used proper diligence in 
the carriage of the prooeedings, Emile Ma- 
nuel, in February last, obtained an order from 
the Master subrogating him into the pro- 
ceedings begun by Edun and others. Even- 
tually* the property was sold at the Master's 
Court for a sum of Ra 4,000. The claim for 
damages in the present action is founded or 
wrong and injury caused to the plaintiff by 
widow Manuel, by her not having properly 
summoned one of the parties to the first lici- 
tation, and the damages are assessed at a sum 
of Bs. 1,111.48, composed as follows : lo. the 
sum of Bs. SOO as representing the difference 
in the share accruing to Emile Manuel under 
the first and second licitation ; 2o. the costs 
of the second licitation, which as alleged 
were needlessly incurred and amount to 
Bs 811.48. The learned counsel for the 
defendant did not in principle deny that un- 
der the circumstances above related, damages 
were due by defendant^ but urged several 
special grounds of defence which can be sum- 
marily disposed of. 

It was alleged in the first instance, that if 
an irregularity had crept into the proceeaiugs 
of the first licitation, the plaintiffs were quite 
as much to blame as the defendant, and that 
plaintiff ought, before purchasing at the bar, 
to have ascertained whether ftirthe parties to 
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the sale had been regularly desisnbed ia ^ 
" Cahier des Charges ". Thî» point we» 
not sustain. The prooeediog^ in fidtiù 
were instituted by the defeodant againsf iç 
own children. It was lier duty to caQ di 
parties regularly before tl»o Master's C^ 
It would be a strange AZkommly to^ tmi^ 
intending purchasers on pain ef being it- 
ponsible for the irregularities in, the proeee! 
ings of sale, to verify amongst other thiia 
the ages of parties called by their iDotk\ 
as co-licitants. 

It was also urged that tlie plaintifi bin 

suffered no loss or damage^ because in tb 
first licitation, the property bad been sold h 
error at a low price, and much below itarst' 
value. This is in reality no do fence. Iftim 
has been an error, which error as the Coai: 
was informed, consisted in the fac^ tbat tk 
attorney for widow Manuel being; under tk 
impression that the sale had been ûxed for i 
difîerent day, was not present at the sale, tb 
plaintiffs are not responsible for the fault i 
the defendant, and they have acquired a lep* 
mate claim to the plot of ground. It matten 
not therefore for the purposes ot tb% case 
whether they bought, on the first licitati(Si, 
at a high or low price. 



The .defendant also represented that tb 
plaintiffs cannot claim any damages, becaoi^ 
the second licitation was prosecuted origin- 
ally at their own request, and that they be- 
gan proceedings without ascertaining whe- 
ther or not Emile Manuel intended to ayul 
himself of the irregularities in the ûnt lid' 
tation, in order to repudiate the sale in so fo 
as he was concerned. On this point ouropi' 
nion is that by sueing the second licitatioflj 
the plaintiffs have done nothing more tbao 
exercising their legitimate right. They migU 
indeed have attempted to make terms witli 
Emile Manuel, and waited some time aa(il&0 
was of age, to enable him to ratify the salet 
if be had be so inclined ; but this was a nut^ 
ter on which the plaintiffs had to use theii 
own discretion, and if they thought that tl^^ 
better course, was to begin fresh proceedings 
in licitation, without waiting for the chanee 
of making terms with Jgmjle Manuel, they 
cannot be blamed for exercising their ua- 
doubted rights. ^ 

• 

We accordingly feel bound to award i^' 
mages, as a consequence of the facts imputed 
to the defendants, but whilst assesaing the 
damages, the Court can only grant compeO' 
sation for what is clearly attributable to the 
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it of the defendant, and if for instance. 
List claitning as damages the amount of 
I costs incurred by the second licitation^ it 
sYioiTm that the costs have been increased 
tlie negligence of the plaintiff, or by need- 
3 litigation* instituted by them, the Court 
Al so far refuse compensation. 

Amongst the items to which objection can 
3 made^ are two attorney's bills amounting to 
;8 99.25 and Rs 115.02 respectively» for the 
abrogation which was made in the proceed- 
igs of the second licitation» by the fact of the 
laintiffs not having used proper diligence. 

"We think these costs were occasioned by 
ûbe fault of the plaintiffs, and cannot be taken 
into account in the damages allowed. We 
Bhall give the same decision as to two attor- 
ney's bills for Rs 160.1« and Rs 109.65, in- 
curred in consequence of a petition by the 
plaintiffs^ praying for an amendment of the 
•• Cahier des Charges " in the second licita- 
tion. This prayer was eventually withdrawn, 
and the costs incurred in consequence must 
be borne by the plaintiffs. 

This reduces the amount of damages which 
the Court is disposed to award, to Rs 637,25, 
namely Rs 300 for the difference of price bet- 
ween the two licitations, and Rs 327 for the 
costs of the second licitation, and for this 
amount and the costs of this suit, we accord- 
ingly find the defendant liable to the plaintiff. 



SVPRKMi: COURT 

Appeal from decision of Forest Lands 
PtTRCHASB Commission — Award of Com- 
mission INCREASED. 

This 18 an appeal from a decision of the 
Forest Lands Purchase Commission, fixing 
the value of Terrain Wiéhé at Rs 6,685.80. 

The etidence shewed that this land had been 
1st for 19 years ^t an annual rent of 
Rs. 800. 

Ths Cburt considered that this indicated the 

value of the land, and as at 9 ojo per aw 

' mm lis, 8O0 would represent a capital of 

Ri. 8,888.88, the award of the Commission 

wat increased to that extent. • 

The Appellants pleadUd that as the Rent 
toae payable in advance, interest should be 



« added to the rent so as to raise the amount 
to Bs. 810 per annum, this was disallowed. 

Hie Appellants also urged that as the land 
was pfoclaimed in May ISS}, and upon 
that date rent ceased to be paid, they are 
entitled to indemnity. 

Held that this was a question of law between 
the lesser and the lessee. 



GAUTRAY & WIPE & anor— Appellants. 



versus 



THE MAURITITTS GOVEENMMNT,- 

Respondent, 



Before 
His Honor A. Mure— Second Puisne Judge 

and 
His Honor L. Cox, — Third Puisne Judge. 



W. Newton.— Counsel for Appellant. 
E. Ganachatjd,— Attorney for the same, 

J. M. Gibson, Substitute Procujreur General, 

«—Counsel for respondent 
J. QuiBERT, — Attorney for the same. 



Reoord No. 82,041 . 



2ith August 1888. 



This is an appeal from a decision of the 
Forest Lands Purchase Commission, by which 
the Commission found that the said piece of 
land called '* Terrain Wiéhé •' is of the value 
of Rs 6,685.80. Terrain Wiéhé is situated 
at Curepipe, and extends to 111 acres of land 
whplly surrounded by the lands formerly of 
Messrs Shand, now the Vacoa Sugar Estates 
Company. It is crossed by a road, and a stream 
runs through it. Three witnesses were ex- 
amined by the .Government, who were of 
opinion that the land was of inferior quality, 
being in many parts uneven and stony. These 
gertflemen reckon the land worth only Rs 60 
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per acre. Mr Shand was the only witness for 
the appellants, his knowledge of the land is 
better than that of anj other witness^ because 
a lease of the terrain in his fa your, which has 
been transferred to the Yacoa Sugar Estates 
Company, has been entered into, many years 
ago, and in 1881 was continued for ten years 
further. Mr S hand estimates the land as 
worth Rs 100 per acre, and says that though 
he has only cultivated one portion of it, tne 
Government proclamation of the Land pre- 
vented him from bringing the other portion 
of it under cultivation. The Commission 
came to the conclusion that Terrain Wiehé 
being leased, and the canes on it not being 
taken by Oovernment, that the whole of the 
land, even with the brushwood, is worth only 
Bs 60, on an average. It appears that this 
land was let on lease from the 1st of June 
1872 for 9 years, with the option to the lessees 
to continue the lease for seven further years. 
While that lease was in force on 8th May 
1880, the parties executed a continuation 
thereof for ten consecutive years, reckoning 
from the 1st June 1881, the rent under this 
lease being Rs 800 per annum payable half 
yearly in advance. It thus appears that this 
land had been let continuously under lease 
for 19 years, at the rate of Rs 800, yet the 
Commission do not found their judgment on 
the existence of these leases, or on the Talne 
paid^nder them. Surely when a sum of 
*Bs 800 is paid regularly and through many 
years, as the rent of land, it is clear that the 
value of it to the owner of the land, is a per- 
petual annul tv equal to the rent; at the end of 
the lease, the land would have been restored to 
its owner probably improved in value by 
cultivation, and during the currency of the 
lease, an annual payment of Rs 800 would 
have been made to him. In short he would 
have his capital intact and an annuity of 
Rs 800 besiaes for 19 years. It is conceived 
that if land or any immoveable subject be let 
permanently and for a bona fide rent, there 
can be no better test of the value of the land, 
than the rent payable under the lease, vet this 
element has been wholly omitted by the 
Commission : while the Court is of opinion 
that it is its duty to estimate the value of 
this subject by reference to the lease. 

It was suggested that as the rent wall pay- 
able in advance, interest should be added to 
the sum of the rent, but the Court do not 
think that claim tenable ; though paid in 
advance doubtless the sum^ was spent, and 
certainly could not be invested immediately 
at nine per ceift, so as to raise the rent to 
B8 870. 



The rent may be looked upon aa tlie 
duce of the land, in the same way mm in 
is the produce of money, and to give an Bèi< 
tional sum would be in truth to allow in 
rest upon interest. The Court ^timatef :b 
sum of Rs 800 as the basis of the valae of 6 
land. The learned Counsel for the appeSic 
capitalised this sum by taking it at eight pe 
cent. Nine per cent is the ordinary rate é 
interest, and tv^e think that the sum should \t 
capitalised at that rate. We therefore find fi£ 
the whole value of this land is Rs. 8d88.^. 
and we increase the finding of the Com2zz> 
sioners to that extent. It is unnecessrr 
taking this view if the case, that vre shooi. 
make any allowance for the value of rcsà 
and reserves. 

Another plea of the appellants remaiss 
to be disposed of. The land was pr> 
claimed in May 1881, and upon that dit? 
rent was ceased to be paid, the lessees appi- 
rently holding that they had no rieht to cc: 
canes or continue cultivation of the groad 
after the proclamation. But it is evident thi: 
there is a question of law between the lessor 
and lessee, that question is not before us anj 
we express here no opinion whether rent be 
still due or not. But it is clear that whil; 
that matter is unsettled, we cannot find as 
indemnity to be due to the appellants. We 
therefore limit our judgment to the sum pre> 
viously mentioned. 

SUPREME COIiRT 

Caiïcbllation of appointmbnt of a Guai* 
DiAN— What is a Family Council, how 

COMPOSED AXn BT WHOM SBLBCTSD^Ob- 
DINANCB 4 OF 1871, AND AbTIGLB 40S 

Civil Code. 

Thiè is a rule calling upon the Procwrmt 
O&neral and others to shew cause vhj 
certain proceedings held before the M<uUr, 
in which Mr Adrien Harel was appoinUd 
guardian of the minor Paul Maurice, 
should not be set aside and declared wU 
and void. 

On the nth July 1888 a Family OoumU toiu 
assembled before the Jdaeter^ bai Mr 
Charles Smith was appointed guafdien 0/ 
his natural cousin Paul Maurice, Mr 
Qeorge de Boueherville being appoint^ se- 
guardian^ the resolutions were forwarded to 
a Judge in Chambere for homolcgatim. 

Before the above Family Council wa$ hmûl(h 
gated and on the 16<a July 1888| a eecimd 
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f^amily Cotmoil was held, when Mr Adrien 
tlarel zotM appointed gua^fiian of the said 
minoT* JPaul Maurice, and this latter ap- 
poinimeni was homologated on the tSrd 
July by a Judge in Chambers» 

he Procureur General attended in person, 
and esepUdned the circumatanees under 
ufhich the second family Council had been 
convened, 

Tie Flainiiff moved that the Bule he had 
obtained be made absolute, on the ground 
that the proceedings held before the Master 
^joere not competent, and the so called Fami^ 
ly Council was not composed of relatives 
and friends ofthsminor as the law requires. 

Held that the second Family Council was in* 
competent, and that the assembly held be* 
fore Hie Master on I6th July 9 cannot be 
looked upon as a Family Council, within 
the meaning of the Civil Code and Ordin* 
ame 4 of 1871. 

The Rule is made absolute m but as it had 

come out in evidence that the mother of the 

minor on her death bed, had desired that 

Mr Bar el should be his guardian, the 

Court is of opinion that effect should be 

given to that wish, unless strong reason is 

sheum to emst why Mr Harel should not 

be appointed ; and in order that the subject 

may be considered anew, the appointment 

of Mr. Smith is not homologated. 

No order as to costs* 



SMITH. -Pldntiflf 



versus 



PROCUREUR GENERAL & ors.,— De- 
fendants. 



Before 
His Honor Â. Mueb— Second Puisne Judge 

• tod 
His HoiJbr Lionel Cox— Third Puisne Judge 



J. M. Gibson, Substitute Procureur General, 

Counsel for Defendants 
J. Gttibebt-- Attorney for the same. 



T. L. Jbnkins — Counsel for Plaintiff, 
J, Mbbcibe — ^Attornef for the same. 



• 



Record No. 22,055. 

2ith August 1883. 

TinB is a rule calling upon the Honorable 
the Procureur General, Frédéric Poirier, Edgar 
Morgan, Jean Benjamin Perille, Jules Cour- 
tois, Léon Ferré and Jean Evenor Rae, who 
are clerks in the Procureur General's office, 
and Mr. Adrien Harel, to show cause why 
certain proceedings held before the Master on 
the sixteenth day of July last, in consequence 
of which Mr. Adrien Harel was appointed 
guardian of the minor Paul Maurice, should 
not be quashed, set aside and declared null 
and void. 

In this rule it is alleged among other things, 
that on the 5th July last, a family Council of 
the minor Paul Maurice was assembled 
before the Master, and that family Council 
appointed the applicant Mr Charles Smith 
who is a relative of the minor (being his 
'' natural Cousin") to be guardian, and George 
de Boucherville, sub-guardian of the minor. 
That this resolution was forwarded to a judge 
in Chambers for homologation — that on the 
16th day of July last, at the request of the 
Procureur General, Mr Poirier and the five 
other defendants, who are clerks in the Pro- 
cureur General's office, assembled before the 
Master as forming the family Council of the 
same minor, and appointed another person 
the defendant Adrien Harel to b8 his guardian ; 
and that this latter appointment was on the 
28rd July last homologated by a Judge in 
Chambers. 

It is further alleged that the persons who 
met before the Master on the 16th July last, 
are not in anywfiy related to the minor and 
that they have never seen him and do not 
know him at all. On the riilcj the Procureur 
General appeared in person, and gave us the 
following important information. He stated 
that about the 16th of July last two gentle- 
men, Mr Montocchio notary public, and Mr 
Emile Sauzier attorney at law, called on him 
and informed him that the natural mother of 
this Aiinor Elvire Maurice, had died leaving 
some property, that sbe had been unable to 
appoint (as she wished to do) a guardian to 
him by her will, but had expressed a wish on 
her death bed \hlit Mr Adrien Harel should 
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1>e selected as his guardian. The Honorahle 
Mr Pellereaa tells us that he thereupon ins- 
tructed the Goyernment attorney, to take six 
of his clerks and form a family Council be- 
fore the Maeter, for the purpose of immediately 
appointing^ a guardian to watch over the 
interests of the minor. Mr Pellereau was then 
entirely unaware that a family Council had 
been already held before the Master, and that 
the applicant Mr Smith had been appointed 

SiiardiAn. The minutes of the two *' family 
ouncils " held before the Master (the first 
appointing Mr Smith and the second appoint- 
ing Mr Hard) are before us in evidence. 
The latter hears an order of homologation in 
the usual form dated 23rd July last. 

The applicant moves us to make absolute 
the rule he has obtained, on the ground that 
the proceedings held before the Master were 
not competent, and that the so called family 
Council was not composed of relatives and 
friends of the minor as the law requires. 

The defendants, other than the Procureur 
General, did not appear, except Adrien Harel 
who shewed cause. It was urged on bis be- 
half that assuming the facts to be correctly 
stated in the rule, there is no ground for 
setting aside his appointment. The proceed- 
ings held before the Master were so held in 
virtue of Ordinance No. 4 of 1871, which 
makes provision for the appointment of guar- 
dians and sub-guardians to natural children. 
•Article 1, nftcr enacting that a natural child 
being fatherless and motherless shall have a 
guardian appointed by the District Magis- 
trate, or by the IVl aster, requires that if the 
child has property, then his guardian and 
sub-guardian shall be appointed by a family 
Council held before the Master of the Su- 

Îreme Court, or before the Magistrate of the 
Mstrîct where such child resides or is found. 
Then follows this proviso. 

'' Provided that the decision of the family 
'' Count il be homologated by a Judge in 
^' Chambers upon the conclusions of the Mi- 
'* nistère Public." 

A subsequent Ordinance No. 11 of 1873, 
" to remove doubts as to the convocation of 
" family Councils enacts (Art. 2) that family 
" Councils of minors whenever required by 
'' any law in force in this Colony, nvay be 
'^ convened and held bv and before the Dis- 
*' trict Magistrate of tne District in which 
*' the minor is domiciled, or before the Master 
'' of the Supreme Court uppii an application 
^' made direotly to the said Master." 



Neither of these Ordinances 
the Legislature» meant by the ^rord *' f 
mily Council ", nor the mode in irbich ^t. 
Councils are to be convened and held ^ 
must therefore take the words to Have r: 
meaning which they have in the Civil Cvà 
and that the rules to be followed in conrenk: 
and holding such assemblies are tlioee trac- 
out in Articles 405 and seq. o£ the Cw, 
Code. The essential part of these rules kt 
shortly be stated as follows : The Couorai 
convened by the ** Juge de Paix '* it is cos 
posed of six relatives by blood or marriâp 
when there are no relatives in sufficient hjul- 
her, the *' Juge de Paix," is to call " fc 
'' citovens connus pour avoir eu des relaticL^ 
'' habituelles d'amitié avec le père ou la mè. 
'' du mineur." The principle that the n- 
latives are in the first place entitled to be 
called, cannot of course be fully acted upon i: 
the case of a natural child, who according :: 
the system of the Code has in law no relatix; 
(except the parents who have acknowledge] 
him). But the remedy is then indicated bj 
Article 409. As there are no relatives the' 
there may be persons actually connected br 
blood with the minor, the " Juge de Paix "* 
is not bound to call them, and may summcm, 
in the exercise of his discretion, persons com- 
ing within the description given in Artidf 
409. It is clear that the selection of the 
membeis of the family Council is by law en- 
trusted to the '' Juge de Paix " (Demolombe 
1 p. 17«). 

'' C'est le juge de Paix en eflEet qui dte&t 
** la liste des membres du Conseil de famille 
*' puisque c'est lui qui est chargé par la loi 
'* de le composer " (arg. des articles 409, 410.; 

** Il aurait pu être dangereux pour les io- 
" térêts du mineur, de laisser à d'autres i 
" celui-là même qui aurait requis la convoca- 
** tion dans un certain but, la faculté de 
*' former le Conseil des éléments qu'il aurait 
" voulu choisir." 






^' Le juge de Paix sans doute, se renseigne 
auprès des parents, il peut adopter et même 
il adopte souvent la liste qu'ils lui pré- 
** sentent, mais son devoir est de s'en eo- 
** quérir si elle est exacte et convenable, et 
'* en l'adoptant apràs cela il se l'appro- 



" prie " 



Not only has the '' Juge de Paix " to fulfil 

this important duty of deciding «who the 

members of the Council should be, but when 

«théf Council has been formed, he hes other 

mportant duties still. 



^ 



i 
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presidoB over the assembly, has the 
ngbt 01 voting upon th^ questions submitted 
to if ^ and has even a casting vote when the 
Council is divided» such being the functions 
inrliich the *' Juge de Paix '% and therefore 
the Master has to discharge in connection 
mritli the family Council, the question arises, 
"wlien tbat officer has once exercised those 
po^wers, when he has formed a Council for 
tbe appointment of guardian, when that 
Council has met under his presidency and 
made an appointment, is it competent for the 
Id aster to call together six other persons as 
being the family Council of the same minor, 
and allow. them to appoint another individual 
to be the minor's guardian ? If it is com- 
petent to call together a second Council and 
proceed to the appointment of a second guar- 
dian, it must also be competent to call a ttiird^ 
or fourth, or any number of Councils, and 
appoint as many different guardians to the 
same minor. 

Such a result is, we think, clearly opposed 
to the spirit of the law, for the Civil Code 
Article 405 says : " II sera pourvu par un 
'' Conseil de famille à la nomination d'un 
*' tuteur," and the law no where contemplates 
that after the appointment has been made by 
a first Council, the " Juge de Paix " may 
practically cancel it by calling together ano- 
ther Council and prdceed to another appoint* 
ment. The mode of getting rid of an unsa- 
tisfactory guardian is quite different : He 
must be dismissed from his office (destitué) 
in the manner traced out in Article 446 et 
seq. of the Civil Code. 

In Ordinance 4 of 1871 also power is given 
to the '' Master and District Magistrates ** 
on complaint brought, and if proper cause is 
shown, to revoke summarily any guardian 
appointed under the Ordinance, and a right 
of appeal to this Court is given from this 
decision. 

It was argued for the defendants that in 
this instance the appointment made by the 
first family was not ^nal, as Ordinance 4 of 
1871 requires homologation by a judge, and 
that as long as there had been no homologa- 
tion, it was competent to hold another Coun- 
cil and make another appointment. 

After careful consideration of the argument, 
tfe think it is not conclusive in favor of the 
• defendants. It is true that the decision of 
ths family Council is not final in thi^ sense, 
that the Ordinance requires it should be*ap- 
proved«by a Judge-^butas so far as ^the 



Master is concerned it is final (until reversed 
by the judge), and it staiids exactly in the 
same position as the appointment of the 
guardian to a legitimate child, when homo- 
logation is not required. We can make no 
distinction with reference to the Master's 
power to hold a second coancii, between the 
two cases ^ but consider that when he has 
formed and held a first couucil for the ap- 
pointment of a guardian, when he has exer- 
cised the powers given to that efft ct by the 
Code and the Ordinance, those powers are 
exhausted and he cannot hold a second assem- 
bly of different persons as being the family 
council of the same minor, for the same pur- 
pose — appointment of a guardian — and thus 
practically annul the first appointment, before 
the Judge to whom the appointment is sub- 
mitted for approval or disallowance, has pro- 
nounced his decision. 

We think besides that the assembly, held 
before the Master on the l')th of July last 
when Mr Harel ivas appointed guardian, can- 
not be looked upon as a " Family Council **, 
within the meaning of the Civil Code and of 
Ordinance 4 of 871, for it is composed of 
persons whose sole qualification to represent 
the family of this child, appears that they are 
clerks in the Procureur Generars Depart- 
ment. In law none of them comes within the 
class of persons who according to article 406, 
must be selecied and called by the " Juge de 
Paix *', when there is not a sufficient number 
of relatives, and in the absence of evidence 
that it is absolutely impossible to find such 
persons to serve on the family council, we 
consider that the appointment made by such 
an assembly is not to be homologated. 

We are therefore of opinion that the cir- 
cumstances offer good cause for refusing to 
accept Mr Adrien Harel as guardian of this 
minor,^and as the applicant was not a party 
to the order of homologation pronounced in 
CLambers, I think he is entitled to ask that 
the order should be recalled. We have nex^ 
to decide whether the appointment of Mr. 
Smith should be homologated. We think it 
should not— not that there is the slightest 
imputation on his character — but because a 
most important circumstance, which was not 
apparently known to the family council, has 
come out in evidence before us. We have an 
affidavit by Mr Notary Montocchio, to the 
effect that the mother of this child on her 
death bed, expressed the wish that Mr Harel 
should be his guarilian, and that she should 
herself have appointed him as testamentary 
guardian, if she had been able to do so. We 
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are of opinion that effect shoald be ffiren to 
that wifih^ unless strong reason is snown to 
exist why Mr Harel shonld not be appointed 
— €md in order that the subject may be con- 
■idered anew, we refuse to homologate Mr. 
Smith's appointment. The formal judgment 
of the two branches of the case will therefore 
be: 

lo. The rule is made absolute. 

2o. We refuee in A07 êtatu to homologate 
'the appointment of Mr Smith as guardian. 

As all the parties have evidently acted from 
the best of motives we make no order as to 
costs 



8VPRE9I1: CUVBT 



Action in damaobs for Imitation of 
Trade Mark— Communication of Com- 

* MERCIAL Documents by Defendant to 
support Plaintiff's case. 

The plaintiffs allege (hat they are the sole ma- 
nu/acturera and exclusive otDners of a 
particular kind of paper well known in 
trade, and bearing a trade mark registered 
in Mauritius under Ordinance 18 q/* 1861, 
they cfpim damages from the Defendants 
JBor having imported into the Colony a 
paper of inferior guality, bearing a coun" 
terfeited trade mark which was a colourable 
imitation of that borne by the Plaintiffs^ 
paper. « 

The Plaintiffs took out a summons, calling 
upon the Defendants to shew cause before 
a Judge in chambers, why they should not 
be ordered to communicate to the plaintiffs 
for their inspection certain documents, t • e», 
Commercial Books, correspondence, invoices 
8fc,, in their possession inasmuch as they 
contain good material and necessary em- 
dence in support oj the Plaintiffs claim in 
this action» 

Plis summons was resisted by the defendants. 
Held that the Plaintijff's demand is of too 
vague a nature tojorm the basis of such an 
order as is here applied Jor, that it is within 
the power of the Plaintiffs, by personal 
answers or otherwise, to obtain information 
which will enable them more fully to iden* 
iify the documents by descripfiqn and date, 
or approximate date. 






The Plaintiffs are aJlawed to emend the 
dule^ appended tojheir application, by 
eifying in detail the documente thereim 

* vaguely and generally referred to. 



BOLLAND & FAULT,— PlalatîA 



versus 



WEDELÈS & Co. & 0R8,— Defendants 



Before 
His Honor Sir A. G. Ellis, Et. Chief Judge 

and 
His Honor J. Bouillard,— Paisne Jadge 



P. L. Chastellibr,-- Counsel for Plaiutifi 
A. Rolando,— Attorney for the same 

T. L, Jenkins,— Counsel for Defendants 
A. BoHAN, — Attorney for the same 



Becord No. 22,067. 

24tth August 1883. 

The principal plaintilSs in this suit are 
merchants in Bordeaux (France), and as they 
allege, the sole manufacturers and exclusire 
owners of a narticular hind of paper, well 
known in traae and bearing a peculiar mark, 
which has been registered elsewhere, and, on 
the 18th May last, was registered as a trade 
mark in Mauritius under Ordinance 18 of 
1868 : the plaintiff's representatives in Man* 
ritius in this action claim damages from the 
defendants, on accouot of damases which they 
allege that they have sustaine<^ through the 
defendants* importation into the Colony of 
paper of an inferior quality, bearing a counter- 
feitied trade mark which was a colourable 
imitation of that borne by ' the plaintiff! 
paper. 

« 
The plaintiffs have taken out a sumuKhiSi 
calling the defendants before a Judge, at 
Chambers, to shew cause why they should not ' 
be ordered to communicate to the plaintiffii 
for their inspection, certain documents in their 
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possession^ and inasmuch a» they ooatain gobSl 

material and necessary evidence in support of 

tbe plaintiffs claim in this action, and as 

tbey helieve that they will derive material 

advantage aad support by the ptoduction 

*' of the said documents'' : the learned Judge 

referred the matter to the Court, and parties 

Ixave been fully heard. 

The defendants in the first place disputed 
the characters assigned to some of them in 
tlie plaintiffs' declaration, and this point 
falls to be noted. As however the point de- 
pends upon evidence which is not before us 
we cannot ofcourse dispose of it now, "but 
must deal with the application, as if the plain- 
tiffs had substantiated their allegation on 
this head. 

The documents of which the plaintiffs 
chdm communication are : lo. Tbe hooks 
containing the commercial transactions of the 
defendant Prosper Limoniàre, a merchant 
trading in this place, with the defendants 
Wedeles & Co., merchants carrying on busi- 
ness in Paiis & Hambourg, and certain third 
parties to whom they are alleged to have sup- 
plied paper bearing a counterfeited imitation 
of the plaintiff's trade mark ; ^o, C'orrespon* 
dence passing between the several defendants 
and between the defendants and third parties 
here, to whom they have supplied such paper ; 
and So. letter, orders, invoices and other 
documents relatives to papers ordered from 
Wedeles & Co. by Limonaire, either for him- 
self or for third parties. 

Ample authority was quoted by the plain- 
tiffs, snowing that by English Law and prac- 
tice the plaintiffs might obtain an order from 
the Court or a Judge, calling upon parties to 
the suit to produce upon oath documents in 
his possession or power, relating to any matter 
in .question in the action, and that such order 
could only be opposed by an affidavit setting 
forth the grounds of protection or privilege 
relied on by the defendants, in objecting to 
poduce documents called for is opposed, and 
it was contended that under the royal Order 
ofiiSrd October 1851 similar powers were 
vested in this Court. 
• 

Hie defendants however contended that 
this was a matter in which the English prao» 
* tice wits not applicable, inasmuch as such a 
demand was opposed to the provisions ^f (he 
French Codes. But is this contention with 
i^ard t5 the state of the French Law well 
founded ? The defendants baaed their argu« 
mont under articles 14 and 15 of the Code de 



Commerce ; after carefully considering these 
articles we are of opinion that they cannot be 
cited as a bar to plaintiff's demand. 

In the first instance they refer merely to 
'' la communication des livres et inventaires *\ 
and do not apply to the documents, production 
of which is called for under the second and 
third head of the application^ and further 
even with regard to such trade books, the 2nd 
article recognizes the right of tr.e Court to 
order '' communication ", even of such docu- 
ments with a view to extracts relative to the 
matter in dispute being taken. In the next 
place it was not seriously contended by the 
defendants that this was a commercial action, 
to which the provisions of the Code de Com- 
merce were applicable, and no provision of the 
Civil Code was cited inconsistent with the 
English law and practice upon this point, we 
must accordingly repel this objection. 

The defendants further contended that they 
could not be compelled to produce documents, 
the production of which might ex()Ose them 
to criminal proceedings uuiler Otd. No. 18 of 
1868 — as however the plaintiffs pointed out, a 
bare allegation unsupported by affidavit, can- 
not be regarded as excluding the plaintiff's 
demand. 

After considering the plaintiffs' demi^id 
however, we think Uiat it is of too vague and 
indefinite a nature to form the basis of such 
an order as is here applied for. It is to be 
observed, that the application is not for an 
order requiting the defendants to make dis- 
covery on oath of documents which are in 
their possession. What is asked is production 
of dooumeniê alleged to be in défendante^ 
poêsesêion, aud to relate to the subject matter 
of this suit. In such a matter (assuming that 
the parties from whom production is demanded 
are properly called as defendants in the suit, 
which as we have said is not admitted hj the 
defendants) we must require some specifica- 
tion with regard to the document, communi- 
cation of which is claimed, more definite than 
the exceedingly va^ue and general terms ia^ 
which the application is couched. We are 
dear that it is within the power of the plain- 
tiff by examination of the defendants on per- 
sonal answers or otherwise, to obtain inform- 
ation which will enable them more fully to 
identify the documents, bv description and 
date or apprpunate date, of which they claim 
production. We apprehend that the demand 
now made by the plaintiffs is too wide and 
indefinite, and that the defendants are en- 
titled to more full and particular informaticm 
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as to the documents of which production is 
craved. 

We shall accordingly allow the plaintifb 
time to amend the echedule appended to their 
application, by specifying more in detail the 
documents therein vaguely and generally 
referred to. 



SUPREME COURT 



Claim for damages for non dbliyert of 
GOODS— Delay in delivery, and damage 
done to goods shipped on board the 
Messageries Maritimes Steamers. 

This is an appeal from a judgment of the Die* 
irict Judge of Seychelka, The appellant was 
plaintiff below and sued the '' Messageries 
Maritimes Company " in damages^ for breach 
of contract with reference to goods shipped 
by him or his agents at Marseilles for Mahé. 

Damages were asked on the follotcing grounds : 

lo. Non delivery of some of the goods shipped. 

2o. For Ifite delivery of goods. 

So* For damages to other goods. 

The District Judge by judgment of 20th 
April 1883, allowed the appellant Bs. 263 
in all, and one third of his costs instead of 
Its. 4693.78 which the appellant claimed. 

The main point discussed in the Coutt below 
was with regard to the liability of the Messa^ 
geries Maritimes Company , for delay in tf^ 
delivery of goods, which for want of room 
had been left at Aden. 

According to article 8 of the BUI of Lading, the 
goods were to be transhipped at Aden and 
forwarded, if there were no room, in another 

. of the Company^s steamers — hut in the event 
of there not being room in the vessel, the 
goods were to be stored at the Company's 
expense but at the owner's risk '-^ the owvers 
having no recourse against the Company, for 
. delay resulting from the gqods remaining at 
the Port of transhipment. 



%. * 



MêU that the shipper has the right of insisting 
upon the goods landed at Aden for tranship* 
ment, being forwarded by the next followiiig 
et earner to that in which they arritifd; and as 



* they were not forwarded, thé appeUad u 
eniiiled to damages. 

Judgment for Bs. 470.60 in favor qf the appA' 
lani wUh one third of his eosta belata^ and ou 
half of hie ^oets upon this appeal . 



DELTEL^— Appellant 
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MESSAGERIES MARITIMES CO^^ 
PA N Y,-*Be8poDdents. 



Before 
His Honor A. Mxmi^— Second Puisne Jadgs 

and 
His Honor L. Cox^Third Paisae Jud^e 



L. RouiLLARD^^-Counsel for A ppellant. 
F. Robert» — Attorney for the same. 

P. L. OhastbllieRj — Counsel for Bespoa- 

denti. 

E. DxjYiTiERf— Attorney for the aame. 



Record No. 787 



Judgment of His Honor A. Mubb 



Vtih August 1881. 

I had recently occasion to délirer jadgment 
in a case between the respondents and a dif* 
ferent Company of traders than the appelUpti 
and I do not sgain require to express my JQ* 
dicial views of the effect df t*he respondeat 
bill of lading and 8th clause thereof. Bat I 
may be permitted to express my satitfaction 
that the independent study of the terms of the 
Bill of lading by my learned brother Mr Cox,^ 
has brought nim to the expression of an opi* 
nion tvhich almost entirely concurs with mj 
own. My learned brother haying expressed 
hib opinion on the law of this case, I^shalU»' 
^deavour to deal with it so as to put an ^^^t 
80 fat as this and the district Court are ooa* 



• 
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cerned to the litigation beiween these parties. 
The District judge having sustained the plain- 
tiff's claim for damage on isocount of goods* 
iivliîch had not reached him, and the judg- 
ment on that ground not being complained of 
hy the .respondents^ it remains in that respect 
good and «valid. The appellant farther ob- 
jected to the judgment of the District Magis- 
trate, that the sum allowed by him for goods 
sent to Hong-Kong and ^^ha!liîaï was not suf- 
ficient. It is true the appellant claims Rs 1 .00 
of damages under this head and the District 
Ma<^i8trate only gives him Rs lOli. From the 
evidence it appears that the goods in ques- 
tion consisted of six hales of calico j^oods of 
various kii.ds^ which had been mis-sent, and 
arrived from Hong-Kong an»! Shang.uon the 
3nd December 1S82. They were part of the 
goods contained in the Bill of lading of ôtU 
August 1882, an«l shipped from London. The 
appellant does nut now claim the value of 
these goods, but estimates the damage at 
Rs 1200, because, as he «aya, he could with 
the profit on them have expoited oil and ob- 
tained other goods from Europe. He fuither 
states that he could realise every month 20 
per cent profits which makes for three u. oaths 
60o/o,by the eaf^y mode he has of drawing 
drafts on Europe, and without reckoning the 
profits he makes on the oil. It is only neces- 
sary to read the appellant's mode of estima- 
ting the damage he has sustained, to perceive 
that his view of the matter is ])urely conse- 
quential, and such as no Court of justice cm 
sustain. He ought to have set forth the direct 
loss he sustained, and proved that amount of 
loss; but in pUce of that he has stated a hy- 
pothetical case, and a stt of contingent trans- 
actions, which mighl never have occurred, even 
if the goods had anived in time. To show 
how futile is the cbiira made by the appellant 
on this score, I have only to refer to the evi- 
dence of Mamode one of his own witnesses, 
who says : " I have sent goods to France but 
" have not made any piofii on them, if Deltel 
" has he has been more lucky than W 

The Magistrate has allowed for loss on this 
head Rs 100 and to the question of the 
amount of damage under this head I shall 
Bubscquenty retûri»— another ground of appeal 
is that the Judge does not mention and, does 
not d^ide, a claim of Rs 72.60 c, made by 
the*appellant for dnmage done to three bales 
cotton goods, Nos. 106, 107 and 108. These 
goods*were shipped from I^ondon in t]ie bill 
of Lading dated bth July 188;^, and arrived 
atMaheoQ li^th August following — an 'ex- 
pertise Of these 'bale| was made by the expcu'ts 
Mamode and Morenas^ and the sum of damaj» 



ges claimed, is tfeir estimate of the damage 
done, but bo»h of them attest facts whieh lead 
to the inference, that ♦hese bales were not 
damaged at sea, but while they wcr-e being, 
unshipped in the harbour at Mahé. Both of 
them in their evidence say, that these goods 
were freshly wet with sr.lt wat r a d ly or 
two before thev were examined, and that the 
edges alone of the b ties were wet, as the bill 
of lading exempts the resp-nd^Mits from res- 
ponsibility f )r damage sustain •d in unship- 
ping, and iti the lighters, and as it is not 
proved tt at the damage to lli '<e ^o ds was 
done at sea and it is highly ])r(d)able that it 
was done in ti.e lighters i.i tmshipping the 
goods, the Courf is not sur[)rist;d at the abs- 
tention of the Magistrate in flt»îiling with this 
part of tl.o claim, and declines tosustaiti the 
contention of the appellant, and to find the 
respondent liable therefor. 

Another subsidiary matter, was the fact that 
the price of 24 cheeses was in the hands of 
Mr Cheyion the respondent's agent, and that 
the judgment of the di?trict Magistrate gives 
the plain liif the right to claim from him per- 
Bonnally, the said price. I have considend the 
evidence on this matter, and am of opinion 
that the plaintiff hns not proved satisfactorily 
atid sufficiently, that he made a contract with 
Moulinier, which would give him a large 
profit on these c4iGf ses. Moulinier is not exa- 
mined, the contract note is not prodiif ed, and 
we have no evidence but the word of tbe ap- 
pellant. The prep inderance of evidence, is to 
the effect that the cheeses were sold hy the 
mutual consent of the appelbuit an<l the res- 
pondent's agent, at the priœ which is very 
nearly th^ retail value of tlie cheeses in Mahé. 
Justice is sufficiently done, w\icn wc find the 
appellant entitled to recover from the respen- 
dents the sum of Rs 57.60, being llit» pîice of 
of twenty four cheesss or Rs *^?.10 each. 

There remains to be considered the damage 
due to t'le appellant for the breach of contract, 
in not delivering within reasonable time, the 
five shipments of goods made on c4th Dlu em- 
ber 1881, x'ârd January, ^7th Aptil, i.4th 
May and 5th Augu'^t 18S2. Those in the bill 
(f lading of '^4tli of December I t<8i, consisted 
of IÔ bundles of iron pipes and one cask of 
hardware, which were shipped at Lon ton^ 
anfl which the respondent's agent explains, 
remained at MarseilL»s for want of proper 
addresses until he claimed them. 

This is nifere hearsay evidence of the faots, 
and if the respondents' agent relied on that 
state of the facts, as a defence to the claim of 
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damage,, he ought to have tendered it in the 
course of his proof; as the respondents did not 
prove thia defence, we have no doubt some 
damage is due to the appellant. On the other 
hand the appellant claims Bs 200, because, as 
he sajs, if the goods had arrived in time, he 
could have with the money received other 
goods from France. This is consequential da- 
mage, but as the appellant says he could have 
sold these goods once at Rs 400, and another 
time at Rs 467, we have the means of giving 
a percentage on the value of the gooils, which 
we consider the true method of estimating 
the dam?)gp, when there is a breach of 
contract. 

The next shipment is that of 23rd January 
1882, which arrived bs Cheyron says on the 
13th of September. The appellant estimates 
the loss of profit on the tubes then shipped, at 
Rs 60, but as he gives their value at $ blSO c. 
we have the n^eans here also of giving him a 
percentage. 

The next shipment that of 27th April 1882 
from Marseilles, consisted of 25 galvanised 
iron casfis, which should have been delivered 
at Mahé on 19th May, but were not until 14th 
August, and for which the appellant claims 
damage to the extent of Rs 800^ because as 
he says, he mij^ht have sent for goods upon 
which he would have gained a profit of Ô0 or 
60 <210. We do not sustain this, but having 
proof that the value of each cask is Rs 10, and 
estimating the value of the casks at Rs 260, 
we shall give him a percentage thereon as 
before. ^ 

The next shipment consisted of 100 cases of 
soap from Marseilles, made on 2ith May 1882, 
which were due on 16th June, but were de- 
livered in Mahé on the 12tb and 14th of Au- 
gust following, that is to say after a delay of 
only two months. 

The appellant avers that he suffered a loss, 
on account of this delay of Rs i^OO. As he 
says he might have sold the soap at Rs 8 per 
case, whereas he was obliged to sell it at 
1^8 6. He himself only says that up to the 
7th of August soap was selling at 8 rupees, 
but the witness Mamode states that soap on 
account of its scarcity in the market was vecy 
dear, and sold at Rs 8 from the loth of July 
to the 7th of August. As the appellant's soap 
should have arrived on the 10th of June, and 
as he leads us to believe that he sold his 
goods almost immediately on arrival, and 
made his alleged large profits by quick turns 
over, it does not follow, and is not proved^^ 



that he would have*made his alleged profit 
by this transaction. 

The Court disallows the claim of damage 
on this head. It is more easy to come to this 
conclusion, as the delay of delivery was very 
short, and it is doubtful whether it w& beyond 
the reasonable one which the respondents are 
entitled to, under their bill of lading. 

The last bill of lading we have to consider, 
is that of ôth August 1832, containing goods 
shipped from London. In regard to these 
goods a careful examination of the evidence 
shows that they are the same goods as were 
sent on to Hong-Kong and Shangai, which 
were supposed to be lost when the plaint was 
entered, and for which he claimed in his 
plaint the whole value of the goods Rs 2296. 
18 c, a great number of the bales in the bill 
of lading were sent on to Mahé in direct 
course, and as no complaint is made with re- 
gard thereto, we presume were received in 
the ordinary course of transit. 

The rest of the goods went on to Hong- 
Kong and Shangaï. A careful comparison of 
the numbers of the bales in the bill of lading, 
and in the evidence of the appellant and res- 
pondents, brings out the fact, that these are 
the very goods for which the district Magis- 
trate allowed the appellant Rs 100 of dama- 
ges, for carelessness in sending the goods to 
China. It is to the same goods that the dis- 
trict Magistrate refers in the following sen- 
tence. *' With regard to the regatas, prints, 
*' grey cotton hoes, cheese, &c., no proof has 
<< been made that Deltel has suffered any 
'' loss on the subsequent sale of those goods 
" and merchandize." 



With this remark we entirely concur, but 
on the other hand we know the exact value 
of these goods—- deducting Rn 84 for the 
cheese which is otherwise dealt with, there 
remains a sum of Rs ^,206. 18 c. as the total 
amount of tbeir value — allowing a percentage 
of 9 0(0, which is the ordinary rate of interest 
of this Colony we get a larger sum than the 
Magistrate allowed to wit Rs ^98. 

To this we have to add a sum at a similar 
percentage, upon the other items of dftm{\ge 
above allowed^ and we reach a sum equal to 
Rs 260. 

Addihg to this the sum of Rs 151) allowed 
by ihe l3istrict Judge for goods lost and 
Rs 57.60 for the cheese, wc reach as the entire 
8ihn to which the appellant is entitled, that of 
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B49 4*70.60 c.f and recalling the judgment in 
toto of the District Judge on the meritSj we 
order the respondents to pay the appellaflt 
tbe said sura of Rs 470. * 

As to costs, we do not interfere with the 
judgmeiy of the district Magistrate, finding 
tbe appellants entitled to one third of his 
costs ; in this Court, the appellant has suc- 
ceeded on the main question of law, and has 
been found entitled to a small sum of addi- 
tional damages, and in the circumstances we 
find him entitled to one half of his costs in 
the appeal. 



Judgment of His Honor L. Cox. 

27th dugust 1888. 

This is an appeal from the judgment of the 
District Judge of Seychelles. The appellant 
was plaintifiP helow, and sued the '* Message- 
ries «Maritimes Company'' in damages for 
breach of contract, with reference to goods 
shipped by him or his agents at Marseilles 
for Mahe. 

Damages were asked on the following 
grounds : lo. Non-delivery of some of the 
goods shipped, £0. for late delivery, 3o. and 
for damage to the goods. 

The District Judge by judgment of 20th 
April 1888 allowed the appellant Bs seô8 in 
all, and one third of his cost 'instead of 
Bs 4,693.78 which the appellant has asked. 

The main question before the Oourt below, 
and on this appeal, is as to the Company's 
liability for late delivery. The plaint avers 
that the following goods were not delivered 
in time : 

lo. Goods shipped on 27th April 1882, due 
at Mahé on 19th May and delivered only on 
14th August. 

80. Goods shipped on 24th May 188S, due 
at Mahé on 16th June and delivered on 12th 
and 14th August^ 

3«. Goods shipped on 23rd January due 
0D2l'th February, delivered on 11th Septem- 
ber, or as the agent of the Company says, on 
IStb September. 

4o. Goods shipped on 24th DecemtTer 1881 
due iTx^i January 1882, and delivered only 
CD 14th August aKâ 7th October 1888. * 



When the plaint was entered (16th No- 
vember last) another quantity of goods ship- 
ped on ôth August 1882, had not yet been 
received at Mahé, and the appellant therefore 
claimed for the full value of the goods. 

The case came before the District Judge 
for the first time on 24th November. 

It was then adjourned for three months^ 
and in the interval the goods arrived. 

The appellant consented to take delivery 
of them reserving his right to damages for 
late delivery— and when the case was resum- 
•ed, this claim with reference to the shipment 
of ôth August was reduced to damage for late 
delivery. 

The Company's defence on that part of 
the case, was founded on a clause of the bills 
of lading, which they urged exempted them 
from liability ; the clause is as follows : 

'' The Captain is at liberty to tranship 
'* goods at all times, even beforM startin;]^, on 
'' board another vessel of the Company» or 
*' even any other vessel, and does not gua- 
'^ rantee that there will be sufficient room on 
'' board the vessel on which the goods are 
'' transhipped. In case there should be no 
'' room, and until the merchandize groups or 
** valuables are transhipped, they will be con« 
^* veyed to stores and stored at the Company's 
'^ expense, but at the owners risk. The own- 
** ers or consignees will nave no recourse 
** against the captain and the Company for 
" delay resulting from th^ goods remaining 
" at the port of transhipment." 



€f 



The company upon this clause contended 
that the appellant's goods bad been left at 
Aden, because there was not space enough for 
them on the Mauritius steamer, and that 
therefore they are not liable for any loss which 
the appellant had suffered in consequence. 

It is to be noticed that the only evidence 
as to the fact alleged, (i.e« want of sufficient 
space on the Mauritius steamer) is the state* 
meut made by Mr Oheyron, the Company's 
agent, and he apparently had no personal 
knowledge of that fact. 

• 

The District Judge admitted the defence 
and gave the following judgment : 

'* After ji careful and minute examination 
** of this case, 1 have come to the conclusion 
** that the company cannot be held responsi- 



124 



DECISIONS OF THB COURTS OF MAURITIUS 



[188} 



€g 
i€ 
t€ 
€€ 
€C 

it 

a 

€t 
*< 
it 



ble for the late delivery at Seychelles of the 
goods shipped on board their ships. I fiud 
nothing unreasonable in Art. 8 of the Bills 
of Lading, which have been signed by both 
parties, and which bind them. It was proved 
by the agent of the Company, that certain 
goods belonging to L. Deltcl had to re- 
main behind at Aden for want of space on 
the Branch steamer from Aden to Sfy- 
chelles, and others at Marseilles for want 
of proper address." 



The District Judge however found the de- 
fence could not apply to a small quantity of 
the goods which had been sent by mistake to 
to Hnng-Kong «nd Shanghaï, and he allowed 
Es 100 on that head. 

4 

I agree w'lh the District Judge that the 
parties must be held bound by the agree- 
ment contained in Clause 8. But the real 
question appears to me to be, what is the 
effect of that cla^rse and what did the parties 
intend by it? It is clear that if thft appellant 
consented that in case his goods were left at 
Aden month ftfter month, and he suffered lops 
in consequence, that loss should bo borne by 
himself, and that he would have no remedy 
against the Company, effect must be given to 
such a contract, which is no way illegal. But 
the question is : Did he consent to that ? In 
considering this question, it is I think com- 
petent apd necessary to bear in mind what 
tha Company's course of business was at that 
time. They had not then (as they have now) 
a direct line of steamers from Marseilles to 
Mahé and Mauritius. But goods shipped at 
Marseilles for th^se places were transhipped 
at Aden, and placed on board one of the stea- 
mers plying between Mauritius and Aden, 
which were timed to meet the Marseilles' 
steamer at Aden — the shipper of goods at 
that time must therefore have known that his 
goods would be transhipped at Aden. He 
must have known that, as it was a matter of 
public notoriety, and resulting clearly from the 
Company^s published time tables. He was 
distinctly informed by a clause of the bills 
of lading, that there might be delay in for- 
warding his goods, if the Mauritius steamer 
was too full to receive them. He was further 
told that if he suffered lo-s in consequence, . 
the Company would not be responsible. 

« 

The position of the parties was thus just as 
if the Company told the shippers : 

'* We cannot take your goodc to Mahé by 
** the steamer starting from Marseilles, but 
'^ we undertake to have another steamer at 



'' Aden to meet this one, and your goods wit 
" then be transhipped. However ^ure do na: 
*^ warrant there will be space in the eonnect- 
" ing steamer ; — if there is not and deUr 
" ensues, we will not be responsible fi^^r m 
*' loss you suffer.*' 

The 8hi)>per assented to this : but I wtt 
nothing to show that he assented to 'vrhat th« 
Company say is the real effect of that agree- 
ment, i. e. that his goods might be left ac 
Aden, two, three or five months as actaalij 
occurred here, the main obligatî<in of th« 
Company under the bill of lading was to 
carry tho goods (o the port of discharg-e, with- 
in a reasonable time ; and in order to be 
able to do so, to provide steamers at Ade& 
of sufficient tonnage to receive the çoodt, 
which they agievd to carry to Maaritius or 
Mahé. 

If they failed to do so, and took more goodi 
than their steamers could carry, it seems to 
me they should bear the consequence, and the 
loss should not fall on the shipper, utiles^ be 
has distinctly agreed to bear it. 

If there was such an agreement as the com- 
pany contends, and the shipper consented that 
in case his goods were left at Aden two, three 
or four months, or more, the Company coald 
get rid of all his liability saying, our stea- 
mers were full ; that agreement should have 
been dis inctly inserted in their Bills of 
Lading. But upon clause 8, 1 cannot hold 
that the shipper consented to such an extra- 
ordinary condition. 

I think the re»l effect of this clause is this: 
the shipper agreed to rim the ribk of losing 
the first opportunity for conveyance of hii 
goods from Aden to Mahé, i e. of missing the 
steamer publicly announced by the Compa- 
ny, as connecting at Aden with the steamer on 
which he shipped his goods at Marseilles; and 
if that steamer is full and his goods have been 
left one month at Aden, I think he has the 
right of insisting upon their being forwarded 
by the next following steamer. 

Here the goods, as to which there was the 
least delay, were shipped on i^4th May, and 
should have come by the steamer due at, Mahé 
on 16th June, but did not arrive bef(Are «the 
12th of August : «• under the circumstances I 
am of opinion that there has been a bre?ch of . 
the Coftipany's obligation to carry and délirer 
the*^goôd« within a reasonable time, and that 
they are not protected by clause 8 of jhe billi 
of lading. < 
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There is another defence of thn Company 
itH regard to some of the ^oods late deliver- 
d. It "v^as urged that they had been left 
eliînd at Marseilles for want of proper 
abels. We have no sufficient evidence of 
hat fact on the record, rnd this plea must 
ilso bo overruled. 

I find therefore the appellant entitled to re- 
cover from the Company damages f «r the l^ss 
caused by the late delivery of his goods. 

For the reasons given by my learned bro- 
ther, I think the damage should be fixftd at 
He 260, in additi n to what the District Judge 
has aUowed. To this sum should be added 
Rs 57.f)0, as the value of J24 cheeses arrived 
damaged, and sold by consent of the parties. 
The sale realised the above amount, or Rs 2.40 
per cheese, which is in the hands of the Com- 
pany's agent. 

1 think the appellant is entitled to judg- 
ment also for that sum. 

Upon the whole I think therefore he should 
have judgment for Rs 470.60, with one ihiid 
of bis expenses below, and one half of his costs 
upon this appeal. 



SUPREME COURT 



Claim OF landed property— Dam ages — 
Prescription of 10 and 30 years. 

The plaintiffs in tMs action, seek to obtain 
possession of an immoveable property in 
Port Louis f and to recover from the de- 
fendants damages to the extent of Rs 2,000 
for illegal occupa ti m of the same. 

It appears that the plaintifs are the heirs of 
one Demianée^ who in 1819 purchased at 
the Bar of the Master^ s Court a portion of 
land in Fort Louis, alleged to be the land 
which forms the subject of this action. De- 
mianie died in 1819. In the same year, 
the heirs Kiitery raised an appeal against 
the adjudication fo Demianée, this appeal 
teas kfpt alive by various acts of procedure, 
but m% never prosecuted to a termination, 
andin 1882> it was declared lapsed {périmé). 

The defendants ^rst plead that the land^they 
occupy IB not the land purchased by *De* 
mimie^^ae U has different boundaries^'-^ 
to, that they purchaeed it from Poynon 



Anapa, and finally they plead prescript 
Hon o/ 10 and 30 years. 

The land was ordered to be surveyed by a 
sworn land surveyor^ who identifies it as the 
land purchased by Demiinée, 

Held that the titles of the defendants were 
not of such a nature as to allow them to 
invoke the prescription of 1 years. 

With regard to (he 30 yeaps* prescription, the 
Court held that prescription did not run 
pending the appeal arjainst the adjudica- 
tion to Demianée, but that it' had not been 
proved that those from whom the defendants 
held the land, were parties to the appeal, 
and therefore liable to disability as to près» 
ctiption. 

The Court orders proof to be lead on these 
points, and reserves the costs. 

The Court also decided that the land claimed 
by the plaintiff is that mentioned in the 
appeal, 

DEMIANÉE & ORS— Plaintifft 

versus 

MOUTOU & WIFE— Defendants 



Before 

His Honor A. Mure — Second Puisne Judge 

and 

His Honor John Rouillard— Acting Puisne 

Judge 



L. A. Hugues, — Counsel for PlaintiflF 
T. Nicolas, — Attorney for the same 

V. Delafaye, — Counsel for Respondent 
F. Robert,— Attorney for the same 



Record No. 21,844 

7th September 1888. 

This is an action in which the plaintiffs 
seek to obtain possession of an immoyeable 
property situated at *' Camp Malabar" in 
the Eascem portion of the town of Port 
Louis, and to find the principal defendant» 
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liable in Rs. ^^000 of damages for the illegal 
occupation of the same. 

The action is raised in the following cir- 
cumstances. From a '* (*ahier des Charges ' 
and its appendixes, which are produced in 
proeess. it appears that on the 27th of Janu- 
ary 1819, one Demianée purchased on the 
resale by way of '* Folle Enchère " a portion 
of land at Camp Malabar, Port Louis, the 
linn.its of which are thus described : " bound- 
'• ed on the north by Tendraya and Ma- 
" lépa upon 15 toises 1 foot, on the east by 
'' a street, upon a length of 7 toises and 4 
*' feet ; on the south by a street upon 15 toises 
** ^ feet and upon the west by a street, upon 
*^ a length of 7 toises 2 feet, making an 
*' extent of 113 toises four feet six inches." 

Demianée died on the 2Sth June of the 
same year 1819 In IBlO his heirs applied to 
the President of the Court of first instance to 
sell judicially two portions of land belonging 
to his succession. In 1841 the heirs of Sa- 
minaden Kittery, whose property had been 
licitated in the year 1819, raised an appeal 
against the adjudication to Demianée in 1819. 
The appeal was kept alive by various acts of 
procedure, but was never prosecuted to a 
termination, but was declared lapsed (périmé) 
on the 22nd November 1882. The action is 
raised against Marie Jeanne Léon tine Mcu- 
^tou ahd the husband Louis Moutou, as having 
for many years unlawfully possessed the said 
piece of land and obtained great profits from 
it. The conclusions of the declaration are 
to the ejQEect. that the Court should decree 
that the said Land formed part of the Estate 
and succession of the late Jean François 
Demianée» and now belongs to his heirs and 
representatives ; i^o. and should order the 
defendant Moutou the wife to quit and leave 
the said* property, and deliver forthwith poss* 
ession thereof to the plaintiff, and the other 
heirs of Demianée ; and So, condemning the 
said defendant Moutou the wife to pay 
Bs. 2y000 of damages. 

To this action the defendants have pleaded 
that the plaintiffs have no right, title or ca- 
pacity to enter the said action , go. that the 
defendants are not in possession of the portion 
of land claimed by the plaintiffs', So^ that 
by an act under private signatures of date 
20tli February 1881, Moutou the wile pur- 
chased from Poynon Annapa the piece of 
land at Camp Malabar \n«her possession, 
•which is described and appears to have diffe- 
rent boundaries towards the uolrth from the 
subject claimed in the declaration, and con- 



tains 160 toises h( land ; 4o. that the àéz 
dants along with the previous owners t? 
owners thereof by virtue of regalar i 
deeds. In their fifth and sixth pleas the ja 
fendants then invoke the ten years and tbiir 
years prescription. 

The first procedure in the cause was taLi 
with the view of identifying^ the land, ai^i 
remit of consent was made to a swom-li^ 
surveyor, Mr. Elie, who has lodged a repr 
in process, in which, thou<çh their title dee:* 
bear a somewhat different description, U 
identifies the land occupied hy the def ndasti 
as that purchased by Demianée in 1819, ssi 
as having been conceded on 19th veno^ 
miaire in the thirteenth year of the Frer.à 
Bepublic to one Pierre Moutou* He hanri 
measured the piece of land found it to codÂn 
of 1 17 toises 20 feet, which is partly acc4)uiit- 
ed for by the fact that a vrall enclosing tbe 
neighbouring property has heen built eom:' 
what within its line of boundary. Thesw* 
veyor rightly considers that the extenf o/fGf 
land and its boundaries are secondary qaer 
tions, and th»t the identity of the land wa 
of primary importance. On that point, afa 
considering previous surveyors* reports, aDsl 
the terms of the original concession, be hii 
no doubt. Further this point has not been 
contested by the defendants in the argaweni 
submitted to the Court, and it may be taken 
for certain that the land described in the 
declaration, and that possessed by the defen* 
dats, is one and the same portion of hnâ, 
and therefbre the second plea in the defence 
is not well founded, and falls now to be 
repelled. 

"W hen the case was first heard in Court, 
and the plaintiff's counsel was explaining 
their title and ajfiliation to Jean François 
Demianée, the defendants' counsel interrupt' 
ing, e:Lplained that he did not deny t^ 
relationship of Jean François Demiannéeto 
the plaintiffs and his other representatives, 
who were called as defendants, but that und« 
his first plea in law he maintained be vas 
entitled to take the following objection : wa^ 
the person who had signed the ** Cahier des 
charges " in 1619, simply signed himselt 
Demianée, and that there was no proof tb&^ 
he was Jean François Demianée, tbrf ano^^'^ 
of the parties now suing in his right, îo ttw» 
the plaintiff replied that this speciaUbjection 
could not fall under the general pte» ^^ ^ 

.title to sue. The Court however, held tl»»^ 
that though it might have been expecbp^^ ^ 

' have put tiie plea wore deJElnitiVèlyi i^ ^*^ 
sufficient to cover this objection, and as t^o 
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ûntiff was not prepared with evidence on 
is subject, the case was ajourned for a few 
ys. 

At the next hearing of the case, the plain- 
BT produced evidence both documentary and 
irole, and «from which the (îourt is clearly 
r opinion that the plaintiffs have succeeded 
I proving that Uemianée was an usher of 
le Supreme Court, whose Christian names 
^here Jean François and that he sometimes 
Igned hÎ8 name ** Demianée" sometimes 
' I>ennianëe i^ère,** and that these signatures 
nd those of the usher, and that appearing in 
he Cahier des Charges, were all those of one 
md the same person^ Jean François Demia- 
lée. 

From the evidence thus adduced, and the 
acts of affiliation in process, the Court has no 
hesitation in holding that the plaintiffs have 
a title to sue, and enjoy the capacity which 
they set forth ; as the defendant's counsel, 
after hearing the evidence did not deny the 
relationship and the identity of Demianée 
with Jean François Uemianée, the first plea 
in defence being the objection to title, must 
be repelled. 

The next part of the case calling for atten- 
tion is the plea of the ten years and thirty 
years prescription, which the defendants in- 
voke. Before considering these pleas it may 
be well to set forth as shortly as possible the 
respective titles of the parties. The first deed 
founded on by the plaintiffs, is an extract 
of the original deed of concession under the 
hand of the Captain General Decaen, dated 
the 19th vendémiaire in the 13th year of the 
french Republic^ by which he conoeded to 
one Pierre Moutou the piece of land in ques- 
tion, which is described in the same terms 
and bounded in the same way as in plaintiff's 
declaration. 

The next title is a deed of sale by the said 
Pierre Moutou, dated 25th April 1806, to 
Saminaden Kittery of the same piece of 
ground. Then finally we have the adjudica- 
tion to Demianée in 1819, contained in the 
Cahier des Charges, to which reference has 
been so often made. The acts of affiliation 
complete* the title of the plaintiffs and the 
other parties interested. On the other hand 
the title of the defendants begins with a do- 
cument under private signatures registe?ed 
on the 4th May 1869^ by which one Amédée « 
Baudon sells and conveys to a miss Ann 
Elizabeth Willyse about 160 toises of land * 
at Camp Malabar^ the boundaries of which 



are set forth as follows : '* Rounded on the 
•* north by a lane anciently, on the east by a 
'' cross road snciently, on the north (sic; by 
•' a waste piece of ground anciently and 
" on the west by a lane." After ihis vague 
and general description the deed set for» h that 
the said piece of land belongs to the seller 
in consequence of his having? succeeded to 
his grand uncle, Furcy Lacouture who died 
in the year 18'^3. The said land, it is set 
forth, belonged to Furcy Lacouture by bis 
having acquired it from Mr Louis Alexandre 
in the month Brumaire an Y, and Mr Louis 
Alexandre was proprietor by having acquired 
it from the Administrator General of the 
Island in Vendémiaire year 3« and the seller 
declares himself to have been the only heir of 
the said Furcy Lacouture, who was the full 
uncle of his mother Amédée Lacoutui^ who 
died 1840. The next deed is an act under 
private signatures dated 2nd April 1870, by 
which the said Ann Elizabeth Willyse sells to 
a minor, Mile Marie Felicia Anastasia Annapa, 
Poignon Annapa being her legal tutor, the 
said piece of land of the same extent and 
bounded as in the deed of Amédëe Raudon. ^ 
The next deed is one dated 10th February 
1881^ by which Poignon Annapa sells and 
conveys to Moutou the wife, the female de- 
fendant, the said piece of land of 160 toises. 
On the same date Marie Felicia Anastasia 
Annapa, now the wife of Poignon Appou, 
executes a deed declaring that the sale by^ 
Miss Willyse to her, was made in her name 
during her minority, that she had no right in 
said sale, nor in the piece of land, and that 
Poignon Annapa was the propyetor thereof. 
The plaintififs called upon the 4efendant8 to 
produce the concession by the Administrator 
Oeneral of the Island referred to in the deed 
by which Amédée Baudon sold to Miss Wil- 
lyse the subject in question. No response was 
made to this call, and the said concession has 
neither been produced by the defendants nor 
any trace of it foond by the plaintiffs. It 
ought here to be added, that Jean François 
Demianée having died a few months after 
the subject had been adjudged to him, never 
obtained possession of the property, and the 
claim is now made by his representatives 
upwitrds of 60 ^ears after the date of the 
adjudication in his favor. 

These being the respective titles of the 
parties and their position in regard to the 
claim to the property being as above statedf 
the Court has no^ to consider the plea of the 
ten years' prescription invoked by the defen- 
dants, that prescription is founded on the 
well known article of the Oode which enacts 
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" that lie who acquires in good faith and by 
" a just title an immoveable subject, pres- 
" cribes the propeity of it io ten years.*' 
There are, ns is well known, two distinct 
elements in this requirement of the > ode, 
there may be a just liile and good faith, 
or there »i ay b«> a just title wi:hout good 
faith. The points therefore are distinct and 
have l()*be coiisidf^rod apart the one fiom the 
other. In the fiisi pace as to tlie defen- 
dants' titles it aj»|:« ars to be sufficient in 
itself; it sells and conveys a c^ rtjiin property 
for a s I eci fied sum, and ^^ivts tlie riglit (f en- 
joymei.t and po-se^SM n of the subj' ct to tlie 
person in whose favor the deeds are conceived- 
The d^ftmîant.s have tlHTef\)re a title whieh 
is " trai sliilif de propriété " and this is held 
by all the eomnientators t > come up to the re- 
quiiements cf a " juste titre." But we have 
aUo to consider and determine the defendants' 
and her piedcce^sors' good faith in accepting 
the title. We start lice with the f«ct, that 
an authentic Copy of an original cfincession 
in favor of l^ierie Moutou, and under the 
hand of Decaen lias been produced and is 
before us, aiid we have also th«^ f;ict that in 
the deed of Amédée Hnudon to Miss Willyse 
there is a deduction of title given in that 
deed whieh iç p'ainiy wholly without founda- 
tion. There is no such concession in exis- 
tence as that therein warranted as having 
been made to Louis Alexandie in Vende- 
miair? a»i 'ti, Thar stateir.cnl being fictitious. 
It is impossible to believe tiiat the succession 
of names through whom the property passed, 
Louis Alexandre, Fuicy Lac miure and Ma- 
dame Lacouture or Baudou his sister, has a 
solid foundation in fact. The defendants 
have to face the fact that there was a genuine 
set of titles in existence which negatived 
altogether the narrative deduced in the deed 
of Âmédée Baudon, and that the least inquiry 
in the proper quarter would have disclosed 
the truth as to. the di add presented to them 
for acceptance, which contain but mere alle- 
gations as to previous owners, not one of 
which could be verified. It is incredible that 
any one could buy land for a money conside- 
ration, without making an investigation into 
the truth of the concession, and into the 
facts which aie said to have followid in the 
concession, and without arriving at the con- 
clusion that il ere was a doubt as to tjie ge- 
nuineness of the sellers' titles. If the defen- 
dant and her predecessors must have had a 
doubt on this point, their good faith vanishes^ 
for a doubt implies unce(.tHJnty as to the 
right and whether the predecessor could give 
a good title. Troplong has well remarked 
" Pour prescrire il ne suffit pas d'être exempt 



" de mauvaise fow il faut eiiCM>re être deU>{ 



ce 

f 



ne 



foi, et la bonne foi est une croyans 
positive, une confiance entière dans le dir.| 
qu'on exerce. Aussi les juris-consuUesqiil 

'' ont étudié avec les textes, plutôt quVe: 
une imagination sceptiqixe, n'ont-iU p^ 
hésité à enseigner que le clout^est exclui 

*' de la bonne foi.** 
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With this doctrine we a^ree, and ïCA 
that the defendants oannot validly invoke ih 
prescription of ten years She however pleai 
tie '^0 years' prescription and this poia: 
stands in a diflFerent position* Good (éri 
is not here an essential element» nay, hi»- 
ever the possession commenced, if it has be^ 
peaceable, uninterrupted and continuous, wri 
the appeal ance of proprietorship, that is seff- 
cienl to jçi^e a right The defendants iii'*n- 
over have a^itle which goes back to the jei* 
1819, and there is a presumption that in 'hi 
absence of positive proof to the coiitrarj, 
possession has aocompjinied, and followel 
upon the title. Prior to that d>%te I he defocd- 
aut has no presumption in her favor, mid shi 
will be bound to prove possession. 

This rit^ht the defendant is entitled to 
invoke, unless she is subject to a disabilitr, 
and cannot avail herself of her possession ^ 
giving hei a right to prescribe in consequeuce 
of some act of hers, or an aucester of ii< t§ 
by whom she may be bound which prevents 
prescription running in her favor. This, tie 
plaintiff contended, had occurred in this case, 
that there was a predecessor who was wea' 
tioned to the Court by the name of Anastasie, 
and that as an ancestor of hers had been âB 
appellant in an appeal, which involved the 
right of property of the immoveable subject 
in question, prescription did not run during 
the pendency of the appeal. The Court has 
carefully considered the evidence bearing 
upon this matter, and are of opinion that the 
law can be applied in favor of the phintiâ 
in this respect, several matters must be 
cleared up which at present are in doubt, h 
the first place the Anastasie who is the pre- 
decessor of the defendants, was maintaineJ 
tr be the same person as the Anastasie who 
WHS a defendant in the' procedure for the 
peremption of the appeal. lu the process of 
peremption this person is stylet^ Anastasie 
Amcordon, spinster, heiress of Bairhê Cécile 
Thérésia Kittery her grandmother, who was 
the^vvife of Moutousamy Amoordoif, aud sle 
is «described as the daughter^of Louis Charles 
jLucien Stanislas Amourdon his father oof 
'deceased^ J) ut the person to whom Miss Wil- 
lyse sold the property is a Marie Felicia 
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tiastasia Annapa^ her fath«r being Pojmon 
anapa. So far as appears these two persons 
'e difieTcnt individnals. They may be the 
line persons bearing different names at dif- 
Tent times, but that has to be proved. It 
true that Barbe Cécile Thérësia Eittery 
as a party to the bppeal of the adjudication 
E tlie year 1841 j and appears to have conti- 
iied tliTonghouc the proceedings a party in 
be appeal, but neither of the Anastasies 
rare concerned in the appeal, and if even they 
ive tlie same persons, it is to be considered 
whether a disability of that kind will descend 
*o the successors who may have accepted un- 
1er benefit of inventory^ and if they succeed- 
ed daring minority were bound to do so. 

Again it must be made clear to the Court 
that the subject possessed by the defendants, 
is that which was undoubtedly claimed in 
the appeal of the adjudication process. None 
of the steps of procedure produced, describe 
the subject, or do more than refer to it, and 
and that only in one instance as a property 
situate at Camp Malabar. The petition to 
the President of the Court of first instance, 
the order of the Court of lUth April 1841, 
containing a judgment in the case of the 
heirs Kittery versiiR the heirs Demianëe^ con- 
tains no reference to the subject. It is clear 
from deeds iu process that the heirs Kittery 
possessed property in the immediate neieh- 
boiirhood of the subject in dispute in this 
process, and to introduce the technical ground 
upon which the plaintiffs maintained that 
prescription cannot run, the Court is of opi- 
nion that there must be something more 
than a mere moral certainty, that the subject 
in dispute in this process is one of the two 
immoveable subjects, which are refprred to as 
forming part of the succession of Jean Fran- 
çois Demianée in the appeal. Froperly the 
subject, which becomes litigious in virtue of 
an appeal, should be entered and described in 
the record and documents of the appeal case, 
so that prescription will not run in favour of 
the possessor. 

The Court therefore appoints the plaintiffs 
and defendants to lead proof habiU-modo on 
the points now indicated, cost reserved. 



^bvpbkihe court 

IkdunLaw of Succession.*— Preparatioh 

OF A Ci/B TOR submission TO CHIEF J USTIGB 

'of Madras*— SiS, 23 Victoria Cap. 63. 

4 

ThxM is a claim to property left by an Indian 
iradif in thiê Cbhny. The Défendante 



claimed to èhare the property of the deceaeei 
on the ground of alleged oommunity ofgooda 
hetfoeen them and their deoeaeed brother, 
lut thie the Court held had net been eeta* 
bliehed. The Court further ordered thai 
evidence be lead^ with the view of oêoertain^ 
ing the domicile of the deeeaeed at the time 
of hie death. Thie point being eeeentiai/àr 
the purpoee of deciding whether the Indiam 
law or the Law of Mauritiue ehouid be oi» 
eerved. The Court decided thai the dSa» 
eeaeed^e domicile wae India^ 

At thie etage the Défendante moved to ha 
allowed to prove by parol evidence, that ha 
and hie brothere were entitled to a portion of 
the Eetate under the Indian law of euceee^ 
eion, thie wae declined by tite Court 

The point now before the Court ie, whether it 
can eafely grant to the Plaintiff her eeeond 
demand, which ie that the Court ehouid da^ 
dare that t/te right to the ihare of the de- 
ceaeed Conlandaveloo in the partnerehip of 
which he wae a member in Mauritiue, ba^ 
longs exclusively to the Minor Palanappem 
repreeented by hie mother. 

It appeared to the Court that the evidence ir- 
fore it, wae ineuffioient to enable it to décida 
upon the question submitted, and it there fora 
decides to order the Registrar of the Court 
to prepare, under the supervieion of the 
Court, a statement of the facts found oy tha^ 
Court, and of the questions of law arieing 
otU of the eame, to be forwarded to the Chief 
Justice of Her Majesty*s High Court of 
Judicature Madras, in aceorifance with 29^ 
23 Victoria Cap ; 6S. 



WIDOW COLANDAVELOO,— Plaintiff 

and 
APPATOUBAT AND ORS.— Defendants. 



Before 

His Honor A. Muse, — second puisne judge 

« and 

His Honor Johm Bouillard^— acting puisne 

judge : 

H. Galea» Counsel for Pluintiff, 
W. Edwards, Ailorney for the same. 
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y. DBLAFATB^—Counsel for Defendants, 
À« Desveaux, Attorney for the same. 



Becord No. tl,90I 

1th Sepiemher 1883. 

By a judgment delivered on the 27th July 
lasty the Court ruled that Appatouray and 
others, co-defend ants, who had raised a claim 
to the share of the late Colandaveloo, their 
brother, in a Commercial partnership on the 
ground of an alleged community of goods 
between them and their deceased brother, had 
not, for reasons set forth in the judgment 
above referred to, established their rights. 
The Court further ordered that evidence be 
led with the object of ascertaining the domi- 
cile of the late Colandaveloo at the time of 
bis death. This point being essential for the 
purpose of deciding whether, as to the mo- 
"veable property left by the late Colandaveloo 
in Mauritius, the Indian law should be ob- 
served or the law of this Colony. 

After hearing evidence, the Court is satis- 
fied that the domicile of the late Colandaveloo 
fit the time of his death was India. Further^ 
the Court holds that practically, Colandave- 
loo may be considered as having never intend- 
ed to reside pcrmaDeutly in this Colony, 
fr^^ere he had come to trade. The wife 
whom he married in India some ten years 
ago, never acccmpanied him to Mauritius, his 
savings made here, were invested in lands 
and houses in India, where, it is said that he 
owned mo«P property than in Mauritius, any 
«lifficulty on this point was further removed 
by the admission of the Counsel for Appatou- 
ray and ors, that he considered the evidence 
as to the domicile conclusive. 

At this stage of the proceedings however, 
Appatouray who appeared through Coudso], 
moved to he allowed to prove by oral evidence 
that, ficcoulii:g to the law of India, he and 
bis brothers were entitled to a portion of the 
lilstate of the late Colandaveloo. not as com- 
moners, but under the Indian law of succès* 
sion^ in their capacity of brothers. 

To this course of proceedings the Court 
cannot give its sanction. In the first place 
this new position taken by Appatouray and 
bis brothers^ does not result from the plead- 
ingf. The alleged rights of the defendants 
being therein based on indeed of community , 
made by the five brothers shortly after the 
death oi their father, and the only question ' 



before the C^^urt having been» whetfe 
community which is alleged to bave 
between Colandaveloo and hia brothec, 
to the latter a right to take possession of 
moveable property which he had in Maeà 
and this question having been alieadjûiri 
ed of by the judgment re£errejil to, the Ci 
cannot help coming to the conclusion tk:; 
motion if given effect to, iwrould hare z 
for its result to enable the appiicantfi to ie 
the proceedings in thia case. For not :: 
was there no authority cited to estihùi, 
** prima facie " case before the Courts ht 
being asked by the Court ivhat share 
to his clients, the Counsel for Appat 
frankly admitted that he did not i&' 
Under these circumstances the Court 
do otherwise but reject the motion. 

The point now before the Court is wbet 
it can safely grant to the plaintif her 
demand, which is that the Court should 
clare that the right to the share of tbe'i 
Colandaveloo, in the partnership of ivhicb-' 
was a member in Mauritius^ belongs euh^ 
vely to the minor Falanappeo^ represented ^ 
his mother. 

In the conclusions of the ''Ministère PuKk 
which have since reached us^ doubts are Q' 
pressed whether the Court is in possesêisBî' 
sufficient evidence, to be able to decide o^ 
question involving the Indian law of sue» 
sion, and it is pointed out that Mr îâ»gista 
Hodg8on,who was heard on the point, whetii 
on the death of a father, the propertj &• 
volved on his sons» to the exclusion of i& 
daughters^ did not give his opinion as a lavrj^i 
he having never practiced vls such' 

It seems to the Court that inapiteof^ 
desire, not to raise difficulties in thewajM 
suitors, thereby unduly protracting Mlip^' I 
in presence of the difficulties pointed outoj 
the " Ministère Public/' it would be in»!»?: 
dent to accede to the motion of the fbm 
at this stage, and to give an order, vp 
order evidently widow Colandaveloo is i^ 
rous of obtaining for the purpose of at ^ 
coming into possession of the assets ol ^ 
late husband, without knowing notonlj^^^ 
as to the law of sucdèssmns^ but also as to r 
extent of the powers of gutirdians and ^ 
mode of appointment, and whetfiej theyt^ 
dispensed with the obligation of gifing^'^' 
rityornot. 

' As it was declared by the learned Ooo^r^ 
for widow Colandaveloo, that it had beeo^' 
possible to procure, any other 'pmmA to P^^ 
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ence of the Indian Lawi but Mr Magis- 

& Hodgson, and a few Indian traders^ it 

tiLS to the Court that the only mode of 

iing properly with the questions raised^ 

1 be by availing itself of the power confer- 

myrx Colonial Courts by statute 22 and 23 

\t:. C. 63, of ohtaining from a Court situate 

^notber Colony the knowledge of the law 

sting in that other Colony. 

It ÎS enacted by the statute above referred 
. that if in any action depending in any 
>\iTt within Her Majesty's dominion, it shall 
the opinion of such Court, that it is neccs- 
ry or expedient for the proper disposal of 
ch action^ to ascertain the law applicable to 
iB facts of the case as administered in any 
,ber part of Her Majesty's dominion, it shall 
3 competent lo the Court in which such 
2lion may depend, to direct a case to be pre- 
ared setting forth the facts as these may be 
scertaiiied by verdict of jury or other mode 
ompetent, such case being approved of by 
uch Court or a judge thereof, they shall 
ettle the questions of law arising nut of the 
;ame in which they desire to have the opinion 
3f another (/ourt, and shall pronounce an 
order remitting the same togeiher with the 
case to the Court in such other part of Tier 
Majesty's dominions, being one of the Su- 
périeur Courts thereof, whose opinion is desired 
upon the law administered by them as appli- 
cable to the facts set forth in such case, and 
desiring them to pronounce their opinion on 
the question submitted to them in the terms 
of the act. As the facts of the case have al- 
ready been found by us, we order that the re- 
gistrar of this Court do prepare, under the 
supervision rf the said Court, a statement of 
the facts found by the Court and of the ques- 
tions of law arising out of the same, and that 
the case after being so settled, be forwarded 
at the earliest convenient opportunity to the 
Honorable the Chief Justice of Her Majesty's 
High Court of judicature of Madras, where 
proceedings shall be held as prescribed by the 
statute aboye referred to. Costs reserved. 



BVPReME COURT. 

Attachment. — Competency of Judge to 

MAKE RtfVBSSNCB PROM CHAMBERS — PeR- 

soiTAL ANSWERS.— Articles 658, 659 CodE 
OP CiYiL Procedure. 

Thit is a reference Jralh Chambers in the 
matUr of an atiaehment made by the plain- 



. tiff into the hande of the MunmpalUy of 
Port Louie and other parties, to secure pay^^ 
ment of eight separate sums of money aUe» 
ged to be due by the Defendant to the 
Plaintiff. 

The Defendant in the first place objected iù 
the competency of the Judge in Chambers 
to refer the matter to the Court, but thiê 
objection was overruled* 

Hie Defendant then argued that the attach^ 
ment founded upon six of the sums was 
null, inasmuch as there was no written iitis 
to these, and it was also argued that the 
claims were not liquid ; that in virtue of 
Articles 668 Sf 669 of the Code of CitU 
Procedure, an order of the Judge as to these 
was necessary in order to effect an attach" 
ment, 

A further objection was made that the proei^ 
sional valuation by the Judge, had not been 
made as required by article 669 o/ the Cods 
of Civil Procedure, 

The Defendant further contendnd, that even 
if the Court ruled that in this case attach^ 
ments could be made without the order of 
the Judge, the six claims above referred to 
being disputed, should be tried by pri'icipai 
action and not by summary process before 
a Judge in Chambers, and reference by nitn 
to the Court, 

As regards 4 items the objection is sustained 
by the Court» The Plaintiff jnoved that 
the defendant should be put upçn his per* 
sonal answers with a view of obtaining from 
him the admission of his debt, but this courss 
the Court declined to sanction. 

The attachment founded on the other two 
claims are declared by the Court to be null, 
for altho* it is shewn that they were debts 
due by Defendant, and paid by the Plain-- 
tiff, it was held that the Plaintiff" had no 
written title, and the only action accruing is 
him is that of negotiorum gestor. 

There remain two items. In regard to ihess 
the Defendant pleaded sevejral grounds of 
defence in support of which he proposed to 
call the plain tiff in hie personal o^nswers. 

Ihis was allowed by the Court. 

m 

Costs resersed. 
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LOUSIER^-^PIaintiff 



wertuê 



MONTOCCHIO,-.DefendaBt 



Before 
His Honor Â. Mims,— Second Puisne Judge 

and 

His Honor J. Bovillabp,— Acting Puisne 

Judge 



T« K^TERN.— Counsel for plaintiff 

£• OAKACHAUD^^-Attorney for the same 

H« G ALSA^— 'Counsel for Defendant 

P. F. Lastbllb,— Attorney for the same. 



Record No. 21,989 

1th SepiêtnUr 188S. 

This if à reference from Chambers in the 
matter of an attachment made by Paul Fran- 
çois Lousier into the hands of the Munici« 
pality*of Port Louis, and other parties, to 
secure payments of several sums alleged to 
be due by Yolcy Montocchio to Lousier. The 
attachment is founded on : 

lo. A notfyrial instrument setting forth a 
debt of Bs 3,000 by ^lontccchio to Boulle, 
^'hich debt was subsequently paid by Lousier^ 
who caused himself to be subrogated in due 
form into the right of Boullé. 

2o. 6 years interest on the same. 

So. An account of Bs 242.18 alleged to 
lave been paid by Lousier for MontoccLio to 
Bertrand & Co.* 

4o. Two prrmisBory notes amounting in 
all to Rs 720, subscribed by Montocchio and 
allepd to have ^been jaid by Lousier tor 
Montocchio. 

do. An account of Rs 40 alleged to have 
be(*n paid by Lousier to Panisset for Mon- 
tocchio. 

6o. A judgment debt in favor of Chauvin 
fnr Bâ M2Jé against Montocchio and a bill 



of coats relative thereto for £ 4.6.6 alleged, to 
haye been paid by Lousier for Montooehio. * 

* 

7o« A sum of Rs 95.20 tbe amount of i 

judgment obtained by Pastourel against Htt> 

tocchio, which sum is stated tq have kea 

subsequently paid by Liousier. 

8o. An account of Rs 80 alleged to he doe 
by Montocchio to one Henri lioasierj isd 
stated to have been paid by LfOusier the attack- 
ing party. * 

Galea objected in the first place to tk 
competency of the Judge ia Chambers tQ 
refer the matter to the Court, but this objec- 
tion having been overruled on the Beocii, 
other points were submitted to the considen* 
tion of the Court, 

It was objected with reference to itemi S, I 
4, 5, a, 7, 8, that the attachment founded on 
them was null, inasmuch as there was no 
written titles as to these, it was also argnei 
that these claims were not liquid ; that ia 
virtue of Articles 658 and 559 of the Code of 
Civil Procedure, an order of the Judge as to 
theee was necessary in order to effect tn 
attachmenti and a further objection was mtde 
that the provisional valuation by the Jud^ 
had not been made as required bj Article 
659 C.C.P. 

Mr Galea further contended thai even if 
the Court ruled that in these cases attach- 
ments could be made without the order of a 
Judge, the claims under items 3 to 8 beio; 
diaputed, should be tried by principal action, 
and not by summary process before a Judge 
in Chambers and reference by him to tbi 
Court. 

As regards 8, 6, 7, 8, the objection is at 
once sustained by the Court. Item 8 confitf^ 
of an account due by Montocchio to Bertrand 
& Co. and a bill of costs relative to the saoe 
made by attorney Rodesse. Together with the 
account ia produced a cheque drawn by Lou- 
sier on Goudin & Coutanceau, for an amoanf 
which does not even tally with that of w*^ 
account and costs, the tfieque does "Ot fli^fl* 
tion the cause for which it wardrawn. 8iu«»y 
this cannot be said to oonstitute a w^^ffJ? -i 



as contemplated by Article 668 Code of Civu 

Procedure. There having b«®"'^^./ Stf 
Older, the attachment so far as it is mom 
on «this account must be held to be nsIL 

> As to the account |^aid to PaniMt (No* &) 
no voucher is even produced. 
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Xn items 7 and 8, tlie sums are stated to 
Itave been paid " des mains et deniers de 
BAadame Y» Montoechio " it may be said 
ftliat tbey were really paid by Lousier^ but 
chère is nothing before the Court to shew it^ 
And the^ cannot constitute a ground for an 
Attachment without the order of the Judge. 

The learned counsel for Lousier moved 
liowever that^ for the purpose of supplement- 
ing the deficiencies shewn to exist as to the 
mbove items, the defendant should be put on 
liis personal answers^with a view of obtaining 
£rom him the admission of his debt. To this 
course of proceeding, the Court cannot gi^e 
its sanction. Attachment founded on claims 
^■f hich are not liquid, or for which a written 
tttle under the hand of the debtor does not 
exist, are null if made without the inter- 
Carence of a Judge, and no subsequent admis- 
sion of the party can cure this irregularity. 

Turning now to item 4, we find that the 
claim of Lousier is founded on two promis- 
sory notes left blank in the name of the 
payee, and purporting to be endorsed by' C. 
de Barrant to Lucien Bax, who after they had 
bec6me due on £4th August 1875, granted a 
receipt on the back thereof in the words : 
'< Pour acquit des mains et deniers de Mr 
^ ^ Lousier aine ". There was no subrogation 
' made by Bax in favor qf Lousier. It was 
contended by the learned counsel for Montoe- 
chio, that in this case, the debt of Montoechio 
to the holder of the promissory note being 
extinct by the fact of the payment made by 
Lousier, tbe action accruing to him was that 
of a negotiorum gestor, and that between 
Lousier and Uontoochio there was no written 
title, such as to allow under Articles ôô8 et 
seq. C. 0. P. an attachment to be made with- 
out the order of a Judge. 

It was represented on tbe other hand, that 
although there was no uritten title or obliga- 
tion between Lousier and Montoechio, yet the 
origin of the claim of Lousier against Mon- 
toechio was a promissory note subscribed by 
the latter^ and paid by Lousier, and that altho' 
Lousier could not any longer sue under the 
billf the existence at one time of a written 
title, was auficieut to allow an attachment to 
be nfiule without a Judge's order. It was also 
nr^ed that, in the event of its holding that a 
Jiâge's order was necessary, the Court might 
' in4jos instance stay proceedings in «validity 
of attachment, until judgment of the Court in 
on action which Lousier was prepared to 
briog At once ag^^nst Blontoccbio on «this 
item. 



It seems to the Court, after due considera- 
tion, that the claim of Lousier having been 
made after the very long delay of seven 
years, and when the payment by him and the 
receipt in his favor took place after the ma* 
turitv of the bill, that summary procedure on 
the bill is incompetent, but that an action 
would lie at the instance of Lousier against 
Montoechio on the ground that the former 
had advanced money on the latter's behalf, in 
which the redeipt would be so far evidence 
of the truth of the allegation made in such 
action. Strictly applying this principle of 
the law, and looking to the fact that Lousier . 
is not the holder of the document of Montoe- 
chio by simple endorsation ; the Court is of 
opinion that there is no transference or sub- 
rogation in his favor, and, generally agree- 
ing with the argument submitted to us by 
Mr Qaléa, we find the attachment upon 
these two promissory noted is mill, having 
been made without a Judge's order, and it 
does not belong to the Court, to order a stay 
of proceedings for the purpose of allowing a 
principal action to be brought. Item 6 is a 
judgment debt of Montoechio to Chauvin, 
together with a bill of costs, both of which 
purport to have been paid " des mains et 
"deniers de Lousier" but no subrogation was 
made in his favor. As to this item as there is 
no written title between Lousier and Mon- 
toechio, and, as the only action accruing to 
him is that of negotiorum gestor, the Ci>urt 
also declares the attachment founded on it, " 
null and void. 

The learned counsel for JMontocchio raised 
no objection to the Court going on with the 
case, in so far as concerned items 1 and 2, and 
pleaded several grounds of defence, in sup- 
port of which he proposed to call Mr Lousier 
on his personal answers. To this an objection 
was taken, on the ground that his ** interro- 
*^ gatoire " would have no other object, but to 
elicit from him answers in contradiction to 
sundry written statements embodied in docu- 
ments to which Lousier and Montoechio were 
parties ; but on principle, when the procedure 
is regular, any party is entitled to call the 
other side to an " interrogatoire sur faits Qt 
'' articles ; " the only reservation to be made 
being about the relevancy of the questions 
pyt. The Court will therefore allow Mr Lou- 
sier to be called on his personal answers, and 
will resume the hearing of the case at an 
early date. Costs reserved. 
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SVPBfilHE COVBT 



Commission to examine certain persons 
on oath and on personal ansyters. 

unis is an application for the issuing of a 
Commission to examine certain persons as 
toitnesses on oath, and certain parties on 
their personal answers^^and was granted 
ly the Court. Costs reserved. 



ROLLAND & PAULY,— Plaintiffs 



versus 



WEDELÈS & Co. & ORs>— -Defendants. 



Before 

His Honor Etienne Pillereau^— -Acting 

Chief Judge 

and 

His Honor J. Rouillard^— Acting Puisne 
« * Judge 



P. L. CHASTBLLiERj^Counsel for Plaintiff^ 
A. Rolando, Attorney for the same. 

T. L. Jenkins, Counsel for Defendants, 
A. RoHANj Attorney for the same. 



Record No 22069. 



Judgment an motion for the issuing of a Com* 
mission to examine toitnesses. 



X9th September 1888. 

Mr Justice PeUereau : — This is an appli- 
cation for the issuing of a commission to 
examine certain persons as witnesses on oath, 
and certain parties on their personftl answers. 

The application waa objected to on the 
ground tnat there were certain preliminary 
queations which might throw out the action 



altogether without hearing the witnesaes. la 
order to examine whether the objections 
which were taken by the counsel were borne 
out by the pleadings, we have carefully read 
the plea of the defendants, and we find nothing* 
to bear out the attitude which has been'takem 
for the first time at the Bar. The first plea is 
'' that the plaintiff has no right title or cap»* 
city to enter the action.'' That certainly is ant 
unmeaning plea which does not show that 
the plaintiff is not to take the preliminary 
measures necessary to obtain the evidence cna 
which his action is founded. The first plea in 
addition ''nor can he invoke the law of trade- 
"marks in the present case." The plaintiff has 
stated in his declaration and also in an affi* 
davit which has been sworn to, that he is the 
bearer of a trade-mark, and that that trade- 
mark is registered, and he alleges a breach of 
his rights in virtue of the trade-mark. That 
'' prima facie " certainly gives him a right of 
action, and the denial therefore that he can 
invoke the law oF trade-marks in the pre» 
sent case, cannot be supported ; unless the plea 
means something which is latent but not ap» 
parent, the plea simply means that he hae 
not the right to invoke the law of trade-marksL 
There is a trade mark, it has been registered 
and a breach has been alleged ; these facts cei^ 
tainly give to the plaintiff the right of ad* 
ducing evidence to shew the breach of hie 
right. If the defendant wished to avail him* 
self of the plea which has been put forward 
verbally at the bar, namely: that the regis* 
tration has taken place at a certain date, and 
it is only after that date^ that the action can 
be entered, and with regard to facts occur* 
ting only after that date, that should have 
been specially pleaded. I cannot admit for 
an instant a vague plea like this, which sim» 
ply denies generally that the plaintiff can in- 
voke the law of trade-marks. No specific de* 
fences as the ones mentioned at the Bar have 
been stated in the plea, nor are they supported 
by affidavit, and I must therefore come to the 
conclusion that there is nothing in that plea 
to prevent the commission being issued. 

The second plea denies certain capadtJss 
on the part, of the defendantcÇ and says chat 
they ought not to have been sued in those ca- 
pacities, but the plaintiff has stated that he 
wishes by the evidence he seeks to obtain, to 
prove those capacities ; and therefore that plee 
can be no /)bjection to the issuing of the CoW 
mission* • 

The third plea is no bar «whatever té the 
plaintiff's obtaining the necessary evidence to 
substantiate his allegation of loss or damage» 
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Tf there had been an objection based on a 
plea shewing clearly that the issuing of the 
Crommission would have been a useless ex- 
pense, and if that plea were decided in favor 
€>f the defendant, the action would have been 
put a stop to. We should certainly have re- 
fused to issue the Commission until that .plea 
liad been decided upon, but there is no such 
plea, and under the circumstances I think 
tliat the Commission should issue. 

I wish however, to state this, that in the 
motion paper the application stands '' for an 
^* order to examine by interrogatories in writ- 
^' ing or " viva voce ** on oath as witnesses. ** 

I understand from Mr Chastelliei that what 
is meant is this, that the witnesses should be 
lieard ''viva voce" on oath, and the parlies 
on personal answers. I have therefore taken 
the liberty to adapt the motion paper to the 
application by striking out the words *' in- 
9, terrogatories in wiiting or " and the motion 
as it stands after this alteration is granted. 

The costs are reserved. 



SVPREME COURT. 



Claim of damages for injury to wine.— 
Plaintiff wot entitled to abandon 

GOODS unless totally DESTROYED. 

This is an action for damages e<msisting in 
the value of 13 casks of wine shipped for 
Plaintifs. 

An interlocutory judgment has heen given ly 
the Court, in which it was ruled that it was 
for the Plaintiff to shew that a certain 
amount of the damages done to the goods, 
did not take place in the lighters when the 
goods were landed nor on shore, until the 
moment they received delivery. 

The Conrt.ùld that the Plaintiff has satis- 
factofily proved that the damage to the 

, dasks did not occur in the lighter, nor on the 
wharf, but must have occured on board the 
fhip and that they have satisfactorily proved 
the damage. 

For the Defendant it was argued that the 
Plaintif 9 ought net to récrive the fuU value 



of the goods, for it was not proved that the 
wine had been rendered warthlessr^ More» 
over that the Plaintiffs were not entitled to 
abandon the goods to the Defendant and 
claim the full value. 

I%e Court held that as the goods a ere not so 
damaged as to be worthless, the Plaintiff 
could not abandon them, but might claim 
damages for the loss of value they had 
sujffered. 

Evidence shewed that the wine had been dama^ 
ged to the ejttent of Bs, 30 per cask,^^ and 
damages at this rate were allowed by tlie 
Court with § costs. 



GÂLDEM AR Fberes,— Plaintiff 



versus 



C. ANDERSEN,— Defendant 



Before 

His Honor Etienne PellereAu^<— Acting 

Chief Judge. 

and 

His Honor John Bouillard— Acting Puisne 

Judge 



W. Newton,— Counsel for Plaintiff 
F, Victor, — Attorney for the same. 

P. L. Chastellier,— Counsel for Defendant 
E. DuviviEB,— Attorney for the same. 



Record No. S2,026 

mh September 1883, 

• 

In this matter an interlocutory judgment 
has been given hy*the Supreme Court in 
* which it was ruled that it i»as for Oaldemar 
frères to shew that a certain amount of damage 
done to the goods, did not take place in the 
lighters when the goods were landed, nor on 
shore^ until the moment they leceivted deli- 
very. 
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His action is one for damage*, conaifting 
in the value of thirteen easka of wine, which 
bacl been shipped for Galdemar frères. 

The first question to be decided by ut if 
whether the plaintiffs have satisfactorily prov- 
ed that no damage occurred from the mo* 
ment the goods left the ship, which would 
necessarily lead to the consequence that the 
damage had taken place on board the ship. 
Evidence has been adducedi which may be 
considered as interested evidence on both 
•ides. Firstly : all the employée of the light- 
erage establishment are concerned in the mat- 
ter. They have an interest ia shewing that 
the damage did not occur by their faulty and 
that it was not whilst under their care that 
the goods were damaged. On the other band 
the Captain. of the ship and those under him 
may also be said to be not quite impartial in 
the matter, but between those two series of 
depositions, we have the depositions of men 
who are impartial, men who are employed by 
the Custom House^ and it is I believe, their 
evidence which should mainly guide us in 
order to see where the real truth is. Those 
witnesses say that when the casks were 
brought on the wharf, there was no oil on the 
custom wharf. There were no traces of recent- 
ly spilt oil about the place where the casks 
were located. One of the witnesses even said 
he looked into the lighter in which the goods 
were put,» and he noticed no trace of oil, so 
thatithe consequence which we may well 
deduce from that is this : that if the oil had 
been spread upon the casks it must have been 
before they left the ship. 

• 

On the whole therefore, looking at the evi- 
dence, we have come to the conclusion that 
the plaintiffs have satisfactorily proved that 
the damage to the casks by the oil did not 
occur in the lighter or on the wharf, but must 
have occurred on board the ship, and we have 
no hesitation in coming to the conclusion that 
the plaintiffs have satisfactorily proved the 
damage» 

It was argued by the defendant that the 
plaintiffs ought not to receive the full amount 
they claim. It was argued that the plaintiffs 
were not entitled to abandon the goods and 
claim the full value, because it is not shewn 
to the Court that those goods were worth 
nothings the outside of the casks has been 
spoilt but it was not proved that the contents 
woro qpollt ; the wine may have been good, 
the value of the articles in bulk may have 
been diminished, but that is no reason why 
C «Idmar frères should give up the goods. It 



may also be said thafr the goods ere not tke 
property of the Captain but reMy the proper- 
ty of Ghaldemar, ana that there ie no law which 
allows a pai ty to ' change the ownersh^^ oC 
goods a^d to leave them at arother*! risk, 
unless there is such a destruction of their value 
that they are worthless. The law gircv a right 
to damages, but is there a law which enacts 
that a party is entitled to leave the goods 
to the other party instead of claiming right 
to damages ? We have looked into the autho* 
rities and have found in the case of Oxiey in 
the Sflrd Law Journal, that a party is not 
entitled to abandon goods whicn have been 
damaged, but that he can only claim damages. 
That u the English Law. But it has also 
been decided by French Authorities, and those 
authorities explain the case — that the goods 
caa be abandonned if the damage is so great 
as to make them unfit for anvthing, but that 
they cannot be abandoned if there is only a 
diminution of their value. By the light of 
these Authorities I think we can ssfely come 
to this conclusion, that in this case it is not 
shewn that the goods had completely lost their 
value, the only witness on the point says that 
the damage is only Rs. 80 per cask, and that 
is only one fifth of their value, so that we 
hold in favor of defendant that Messrs. Gal* 
demar are not entitled to abandon the goods, 
but that they are entitled only to claim the 
amount of the damage suffered. The plaintifi . 
have brought forward a witness, and he has 
been met by no counter evidence, who said 
that the damage was to the extent of Rs 30 
per cask and, we therefore allow Rs 390 as 
damages at the rate of Rs 30 for each of the 
thirteen casks. 

With regard to the costs, we think they 
should be Supreme Court costs. 

The question that was raised was, whether 
all the goods should be abandoned, and we 
think that under the circumstances, on ac- 
count of the diiScultv of the case, the actios 
was properly raised here. But the plaintiib 
have not won on .all the issues, he has won 
on the issue which was decided before we 
took up the case, and also on the question of 
fact. He is therefore entitle^ to all his wit- 
nesses' costs, but as he loses .on the ibm . 
issue, we think that he ought to' have two 
thirds of the bill of costs with the wholf of 
the witnesses costs. 
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SVPREME COURT 



.AjPPI«ICATION that an OKDB& GIVEN BT A 

Jyjpgs in Chambebs be made a Rule of 

GotTBT, GBANTED. 



is an application that an order hy a 
Judge in Chambers should be declared to be 
a Mule of Court. 

order was to the effect that a certain 
survey of landed property should take place. 

^he Survey u>at objected to by the defendant ^ 
€m the ground ihat a question of ownership 
heing raised, the Surveyor should not pro' 
-eeed with the survey, but the case should be 
submitted to the decision of the competent 
Court. 

3%6 Court considered that the statement of the 
Defendant did not clearly raise any ques» 
tion of owner ship or possession but seems on 
Ûie contrary to be an objection to any sur-- 
cet/ at all. 

ft 

Jipplieation granted with costs. 



BERBEYER— Plaintiff 



versus 
BENAUD & ORs— Defendants 
Before 
Bis Honor 1&. Fellerbau, Actg. Chief Juge 
His Honor A. Mtjbb, Second Puisne Judge 

and 

His Honor J. RouiiiLABD^ Acting Puisne 

Judge 

P. L. Chastellieb,— Counsel for Plaintiff 
I. ViCToB,— Attorney for the same 

H, Galéa^ — Coan^el for Defendants 
B. LAUBEKXj-^Altoméy for the same 



• « 



• ■ 

fiecord No. 22,126. 

16th October 1883. 

• 
Vr Justice Pellereau :— This is an appli- 
cation for the makitiz , of aji order given by 
tbe Jud^e at Chanwîs a rule of Couçc. 
The order uras' to ^(d'leffect that a certain ^ 



line of demarkation between two immore- 
able properties should be made, the bound- 
aries fixed and every thing done for the 
purposes, of a survey. I have no doubt what- 
ever that when parties consent to a survey 
being made, if questions of ownerships are 
raised during the survey, the surveyor should 
stop, in order that the Courts of Law, the 
proper jurisdiction, should decide upon those 
those questions ; but when, as in this case, 
the surveyor is appointed by an order of Jus* 
tice, it may be a question whether the sur- 
veyor should stop, when questions of owner- 
ships are raised^ and whether those points 
should not be recorded and signed by the 
parties and the survey proceeded with to the 
end in order that all the objections taken 
should afterwards be submitted to the pro- 
per Court. But it is not necessary for us to 
decide in this case whether suoh a course 
should have been followed, and whether the 
Land Surveyor should have stopped upon a 
question of ownership being raised, or should 
record the question and go on with the sur- 
vey on account of the Judge's order ; it is 
sufficient in this case to look at the objection 
which has been made, in order to come to the 
conclusion that the objection was not such as 
to prevent the Land Surveyor going on with 
the survey. We have carefully read the ob« 
jection as drafted and I have no hesitation in 
thinking, and my brother judges agree with 
me, that the statement made by the defendant 
does not clearly raise any question of owner- 
ship or possession, but seems on the contrary 
to be an objection to any survey at all. 

We will not say any thing 9s to what our 
decision would have been if there had been 
a question of ownership or possession properly 
raised upon the face of^ the memorandum of 
survey, or clearly made at the time i but 
we consider that the protest went not so 
much to a point of ownership as to an ob- 
jection to the proceedings going on^ ai^d .this 
he was not entitled to make. We therefore 
think that the plaintiff is entitled to move 
that the order of the judge be made a rule of 
Court, and that he- is entitled to it with costs. 

It will be for the defendant afier3vard9y 
when the ^survey is 4;'i:oceçded with, to raise 
any^quj^siion of ownership, and to avail him- 
self of any right he thinks he may have* 



• V 



The applica(io^ is therefore granted with 



costs. . 
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8I7PREME COURT 



Im^RISONMSNT FOB DBBT. — SeCRETIICO OK 
OTHBRWISB DISPOSING OF PROPERTY TO 
PREJUDICE OF A CREDITOR. — WhAT IB 

Fraudulekt Secretioit. ^ Ord. 16 of 
1869, Art. 6. 

ThU i$ an action upon an unsatisfied judg^ 
menf. Th9 Plaintiff obtained a fudgment 
for rent due by the Defendant, but in spUe 
of his attempts he was unable to secure the 
payment of his debt. 

The Defendant was examined in accordance 
with Art. 6 of Ord. 16 of 1869, as well as 
witnesses called in the matter, and the Court 
held that the defendant had secreted money 
that fie ought to have paid to his Creditor. 
And further that as the secretion had taken 
place subsequently to the judgment obtained 
by the Plaintiff, the Defendant has rendered 
himself liable to imprisonment. 

The judgment of the Court is that the De* 
fendant be imprisoned for three calendar 
months unless the debt be sooner paid* 

PA VIE & ANOR— Plaintiffs 
versus 

RAMSAMY- Défendant 
• ^ Before 

His Honor E. Pells re au^ Actg. Cbief Judge 

• and 

His Honor A. Mure, Second Puisne Judge 

W. Newton.— Of Counsel for Plaintiff 
H» Bbrtin, — Attorney for the same. 

Y. JoLLi VET,— Of Counsel for Defendant 
L. Wohrnitz, —Attorney for the same. 

Record No. 21,93S. 

{Unsatisfied Judgment) 

Judgment of His Honor A. Mure 

• «■« 

nth October 1883. 

This is an action on an unsatisfied judg- 
ment. The plaintiff has obtained a judg- 
ment for a debt due by the defendant, he has 
sworn before a Judge in Chambers that he 
has endeaTOured to reaUze his debt and has 



been unable to fc so, and that he has resm^ 
to believe that the party is secreting or otba 
wise disposing of his property in defiaad a{ 
his rights. 

The case is rather of a peculiar natore. K 
appears that the plaintifPs mandatory had ta 
to an indian of the name of Ramsamy a hrgs 
house in Port Louis, at a rent of Rs 180 per 
month. After some time that rent was raised 
by notice to Bs. 220 per month, and the 
plaintiff's mandatory alleges that in cotue' 
quence of that, a feeling of ill will arose in tbe 
mind of the defendant, that he contioaedaf 
his tenant but at the same time he sToidel 
paying him his rent. An action was Iron^t 
and a decree obtained for the sum of Rs 1813 
with interests and costs^ heiug the amonotof 
rent that was due from June 1882 op to tk 
1st of March 1883. Efforts were made by the 
seizure of subjects supposed to belong (9 
the defendant^ and by attachmentSj to obuk 
payment of that sum of money^ but unsaccea* 
fnily. Among other subjects that were seixel 
there was a " Messagerie *' or Livery Buhk, 
which was carried on by the defendant anda 
man called Coolapachetty, and there is en- 
dence here that tney were partners up to the 
date of the seizure, and immediately upon the 
seizure, he affected tobring about, or did bnog 
about a separation of partnership, so thai the 
seizure might be held bad. An oppositK^fl 
was at the same time lodged in the hands of 
the seizing usher, to tne effect that tbii 
*' Messageries ** belonged entirely to the part- 
ner or to the supposed partner of the dei!»- 
dant Ramsamy, and the matter was not pro- 
ceeded with. 

The question is whether the defendant fclb 
within the provisions of the statute, snd I 
think it is an important consideration to iQ- 
terpret the 6th article of the Ordinance m 
the abolition of imprisonment for debt. Ij 
the first place it directs the procedure vhicii 
have indicated, of appearing before a judge in 
Chambers, of an affidavit there, of a summofli 
to bring the party before the Court, and twa 
it directs that the debtor shall be exanuoed 



before the Court touching his property, 
that witnesses may by leave of the Court oe 
heard on the suit of the deb'cor or of thecte^ 
ditor. But it goes on further tosflf/' l^'J* 
" debtor does not attend, or if tdteoâîng ^ 
" refuses to make such disclosures as may w 
*» required of him hj the Court, of if ^^ 
*' his examination it appears to ik« y^^^ 
^' that he has secreted or disposed of htf P^' 
*' perty in fraud of the righu of his cwditor* 
'' the Court may order such debtor to be ^ 
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' priaoned unless the claim jof the creditor be 
'^ aatisfied." 

^ l^oiTT the point that I think important and 
tine only question of law in the case, is, what 
is tlie kind of fraud and secretion which this 
Bt&tute points at with regard to the rights of 
llxe creditor*? Is it a fraud or a secretion of 
property that has occurred before the judg- 
ment* or must it be a fraud and secretion of 
property that occurs after judgment ? Both 
my learned brothers and myself are of opi- 
nion tliat the fraud and secretion^ to let in 
the operation of the statute, must be subse- 
quent to the date of the judgment — that the 
statute was meant to enable creditors to ob- 
tain payment of their rights after they have 
obtained judgment ; and that therefore, the 
fraud and secretion that is pointed out, must 
\>e sotne fraud or secretion that has occurred 
subsequent to the date of the judgment. 

It is from this interpretation of the statute 
fbat the delicacy in applying that law to the 
fads of the case arises, for, as the evidence 
-which was laid before the Court at great 
length shews, this man Ramsamy had obtained 
this lease and had sublet to an enormous 
number of subtenants, through a long course 
of time^ the collection of rent from these ha* 
ving taken place chiefly before the d^^te of the 
jîjdgmeiit. Ramsamy endeavoured by every 
means in his power to refuse to answer the 
questions put to him as to the position of his 
affairs, but after enumerating a long list of 
Lis subtenants, on the question put by the 
examining counsel for the plain iff he had to 
admit that he had during ttie last nine 
months of the lease received Rs. 90, Rs. 100 
and Rs. 15 per month, from his subtenants, 
that is the nature of his own admission made 
with great difficulty. We have the evidence 
I think of some 30 witnesses who all came 
forward stating that they had been tenants of 
his, and that they had regularly paid their 
rents to him. There are some half dozen, of 
these t^^nanis who reveal a very extraordinary 
state of matters, after the judgment was taken 
against him, in place of paying their rents to 
him, Coolapachetfcy his friend or bis partner 
in tlie *' Messagerie " business went to seve- 
ral of those tenants, %ome half a dozen, and 
' 'represented that he had obtained the lease in 
his own same, and up lifted the rents from 
* him. *I must say that I think that the step 
that was taken between those two friends 
iras very suspicious. Then again thesç 24 
or 30 witnesses shew that a sum of some- 
thing Hke Rs. 200 a mojith came into the 
hands oCthi^ man ; th^t he failed to pay tho 



principal rent during that time» and that he 
has not given any account of how he has dis- 
posed of this money is another fact of impor- 
tance in the case. I think he was bound to 
disclose how he had spent that money ; and 
in default of disclosing how he has spent it^ 
it seems to me we must presume that the 
money has been in his hands and has beea 
maliciously retained in his hands to destroy 
the right of his creditors the plaintiffs, and 
that therefore, notwithstanding the interpre- 
tation I have put on the 6tti section of this 
statute, the fraud, or rather, the secreting of 
the moneys, though begun before the date of 
the judgment, was continued after the date 
of the judgment^ in short, that there was a 
continuance of conduct after the date of the 
judgment which had begun before the date of 
the judgment. 

In addition to that there was an affirma- 
tive declaration lodged by partners of his in a 
vegetable business which they cariied on, 
under which it was found that he had received 
of Rs 2^698 ; while these proceedings were 
going on, that is to say, while the judgment 
was being obtained and while this rent ought 
to have been paid, Ramsamy was receiving a 
sum amounting to that figure from this busi- 
ness of his. 

The sums that he has received during the 
time that the rent should have been paid» 
amount to no less a sum than Rs. 7,498, and 
he has failed to pay a debt of Rs 1,815. He 
has not chosen to explain how he has dis- 
posed of this money, and though it is with re- 
luctance that the Court orders any man in 
his position to prison, yet I do not see my 
way to escape from tJie conclusion that this 
man has come within the provisions of this 
Ordinance, and that he has secreted mo- 
ney that he ought to have paid to his^ cre- 
ditors. 



The judgment of the Court therefore is 
that be shall be imprisoned for three calen- 
dar months unless this debt be sooner paid. 



JUPQMENT OF HiS HONOR £• PeLLEREAU, 

17 fh October 1888. 

1 agree with my learned brother :— «There 
are two series of cases under Ordinance 16 of 
1869 in which imprisonment can be decreed. 
The first sVrics is to be found in Articles. 
I 4 & 5 of the law, and the case in which im- 
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prisonment may be inflicted according to 
those articles may be for facts which hare 
occurred previons to the jadgmenti but with 
regard to article 6 it seems eyident, both from 
the context of the authority which I am 
going to mention^ and from the context of 
the law itself^ that the fact which is punishable 
must be posterior to the decree. 
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Article 6 reads thus :— " It shall further 
be lawful for any party who has obtained 
any judgment or order in the Supreme 
Court, in erery case when he shall have 
good and substantial reason to believe that 
his debtor has the means of paying him, 
but wilfully refases to do so^ to make an 
affidavit of the fact and to apply to a judge 
in Chambers for an order calling the debtor 
to be examined before the said Court. If 
the said judge in his discretion^ thinks 
that such order ought to be granted, he 
shall issue such order, which shall be served, 
personally by an usher specially appointed, 
and the debtor shall be bound to appear 
before the Court on the day appointed in 
the order. The said debtor shall be exa- 
mined before the Court touching his pro- 
perty and witnesses may, by leave of the 
Court be heard on the side of the debtor or 
of the creditor. If the debtor does not 
attend^ or if attending he refuses to make 
such disclosures as may be required of him 
by the pourt ; or, if after his examination, 
it^appears to the Court that he has secreted 
or disposed of his properly in fraud of the 
the rights of his creditor, the Court may 
order such debtor to be imprisoned unless 
the claim of thewcreditor be satisfied." 



It was argued that there was nothing very 
clear in that article to shew that the fraud 
must be posterior rather than anterior ; but 
the very context shews that it ia only after 
a judgment has been given, that the proceed' 
ings to obtain the imprisonment under that 
article can be taken, as we have here to deal 
with imprisonment for fraud, which of its 
nature is a penalty ; we ought, I believe, to 
take the strictest sense and to adopt the view 
that it is for facts posterior to the judgment ; 
. brides the reason of the law is that the 
judgment is not satisfied, and the fourth line 
of article 6 enacts tha( the debtor must have 
after the judgment the means of paying, «i 

I bave looked into the English authorities 
on the subject, and although I have not been 
able to find a judgment on the j>oint, I am 
able to say that in Mr Hey wood's book on 
County Court Practice, it is clarly stated 



that the Aicts for which the impritfoniiient mar 
be decreed must be posterior to the judgment 
At all events we have to deal irith a poial 
law, and judging from the context, applying 
a strict interpretation, as onght to be applied 
in cases of this nature, I hare come to the 
eonclusion, with my learned brother^ that the 
facts must be posterior to the judgment. 

I shall say nothing of the sale of the share 
in the livery stable, because there was a sei* 
sure and the seizure has been abandoned and 
it is therefore doubtful whether the sale has 
taken place in fraud of the rights of the 
creditor, but there is sufficient evidence in 
the other facts to lead us to the conclusion 
that after the judgment the defendant must 
have had money in his possession which he 
has secreted. He has received large soma» 
He does not shew how he could have spent all 
those sums ; and to our minds the sums aie 
so large, that we are necessarily led to the 
conclusion that he must have had money 
coming from that tenancy in his possession, 
after the judgment ordering him to pay the 
sum*— he mast have secreted it because he 
gives no satisfactory explanation about il^ 
and he fully deserves to go to prison. Ai 
my learned brother said, the judgment is im* 
prisonment for three calendar months boat 
the date of the execution of the warrant. 

The costs of this motion will go against the 
defendant. 



SUPREME COURT 

Appeal from Judgmsnt of thb actino 
district magistrate of g rand port."-" 
Sale of a House by a wifb without 
intervention of husband. — remotil 
OF HOUSE.-— Damages. — Bes-Judicata. 

Thi9 is an appeal from a judgmerU of i^ 
Acting District Magistrate of Grand Port 
under the following circumstances^ 

The appellant purchased a house from tie 
wife of the Respondent {^he was separated 
from her husband) without the i/itervenlion 
of the latterm • 

e 

This house the appellant sold to one Jean 
Louis who removed it from the site on vhich - 
it stoadm 

Upon this removal, Armand, the respondeet 
sited Jean Louis for lemoving ihe'ho^h 
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th^ action tpat dismiêted a$ Jean Lout» 
*cas held merely to have dUpoied of'what 
%oet* prima fame hi» own. 

» 

jE^rtncmd then iued Sénègue, calling upon him 
to restore the building to iin original state, 
or in default to pay the sum of Re. 600. 
The Acting District Magistrate awarded 
damages to the extent of Be» 410, 

.FVom this Judgment Sénèque appeals on three 
çrounds^ 

The first 6^'ection raised hy the appellant is 
that the Magistrate amended the plaint and 
thai he was wrong to do so. 

Beld that a District Magistrate may not only 
eo amend a plaint as to bring out clearly 
the issue, but also amend it even in sub* 
etanee. 

The second ground of appeal was that of 
" Res judicata^* 

Beld that in the first action brought against 
Jean Louis the question of tille was raised, 
inasmuch as the Magistrate held that the 
Souse belonged to Jean Louis by virtue of 
the purchase made by him from Sénègue, 

\ and that he acted legally in removing it. 
•Further that the question raised in the se- 
eond action was precisely that raised in the 
first. 

Judgment of District Magistrate reversed. 
Costs divided. 

The Court also held thai the wife (Mrs. Arm 
mand) should have been put into the cause. 

SENÈQTJE FiL8^— Appellant^ 

versus 

ÂEM AND,— Reipondent. 

Before 

His Honor Etieisnç Pbllereàu, — Acting 

Chief Judge 



• 9 



• ^ and 

Sis HoBor John Rouillard, Acting Puisne 

Judge •^ 

W. NiwTqN,*— Of Çoimsel for Appellant 
L. BssFBRLES.— Attoiâey for the same. 



E. 6 ALLVT,— Counsel for Respondent 
A. Lalandbllb, — Attorney for the same» 



Record No. 786. 



I9th October 18S8. 



Mr Justice Pellereau :— In this matter 
Newton for the Appellant^ took three points» 
The first was that the Magistrate was wrong 
in allowing the amendment. He quoted 
the Common Law procedure act, the Rules 
of the Supreme Court and also the rulee 
of the District Courts. We are not of the 
opinion submitted by the appellant in this 
case. We think that there is a great dif* 
ference between the rule of the Supreme 
Court and that of the District Court, and that 
the words : '' in substance '* which are to be I 
found in the latter give a much greater power { 
of amendment to the'District Magistrate thaii 
thé rules of the Supreme Court as actually 
existing, give to the Judges of that Court. 
The reiis0n.is4)byious— in the smaller Courts 
the parties apply to the District clerk for their 
plaints — the cases are of smaller amounts, the 
parties themselves may not have attornies, 
they may not be able to frame their pleadings 
&c., and the claim has to be put into writ- 
ing by the clerk, persons often apply to the 
district clerk without a prœcipe and thcp clerk 
has to draw up the plaint. The consequence 
is that the plaint may be very badly drawa 
up, and this not through the fault of the par* 
ties, and therefore it is expedient that the 
fullest power of amendment * should exist* 
Tïe 'Court, therefore, thinks that it was fully 
in the discretion of the District Magistrate 
to alter the plaint, even when the additional 
cmclusions which had been introduced by 
that amendment differed from the first con* 
elusions. 

For my part, I do not agree with the arçu» 
ment that the latter portion of the rule quali- 
fies the previous parr, namely : that portion 
whioh enacts that the power exists for the 
purpose of bringing out clearly the point 
at issue. I think there is a great distinction 
between the first and second parts of the rule» 
In the first part the word < nnay " is used and 
the terms are left entirely to the Magnstrate, 
whilst the second member of the rule points 
out certain cases in which the Mtvgistrate» as 
well as the Judge of th^Suprei^e i)ottrt;(fpr 
that second part is the fSBkO^/m Jt>oth ;r u^^^j is 
boimd to grant' the amfnâtfiefik.I .consider 
that a Magistrate and a Judge of the Supreme 
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Court have not merely the discretion for 
the parpose^dTtrringing out clearly the points 
at issue, b ut that th ey are bound to d> so, 
provided otcourse, that " the amendment does 
not go beyond the issue proposed. The se- 
cond partf in which it is compulsory to amend, 
•ib very different from the first part in which 
broader powers are given by the District 
Court Rule — and the broader power there 
given, and left to the discretion of the Magis- 
trate, is not merely to amend so as to bring 
cmt clearly the issue, but to amend even in 
substance. That means that the substance \ 
may be altered, and if it may be, it is clear ' 
that the original conclusion may be very dif- 
ferent from the conclusion as amended. My 
learned brother and myself agree on the 
broad point that there was a discrelion given 
tothe I)istrict Magistrate, that he used thai 
discretion properly, and that having U8ed it 
the deftndant became aware of it. He could 
bave asked for a postponmentif he wanted it. 
He has not a;3ked for it, and on the appeal 
we do not think we o.ught to review the deci- 
sion of the Magistrate on that point. 

The second point urged by Newton is that 
of" res judicata." It was urged by him that 
on a préviens occasion a similar action had 
been brought, in different terms it is true, 
but substantially the snnie. We had some 
hcititHtion yesterday on tlio point, but since 
then, we have arrived at the conclusion that 
the arguihent of Mr. Newton is borne out by 
tlieVacts of the case, and that he must succeed 
oil ibut point. The first action which was 
entered by Armand against Séuèque was for 
the wrongful removal of certain biiildings on 
a plot of ground, &nd for damages, because the 
d(.' fend ant had done so without right title or 
capacity and to the jjipjudico cf tlîe plaintiff* 
We do not see any îhing in the plaint which 
relates to the o\7nershipby vitue of a certain 
title which was considered to bo void or void* 
able. We do not see exactly in the written 
plea which was put before the^Magistrate, any 
issue raised by which any such title was 
invoked, and on which the appellant attacked 
the title. It was on that account argued by 
lilr. Gallet, for the respondent, that there was 
not before the Court a demand haying tiie 
iame object as the second demand, but we ate 
clear that " res- judicata*' is not merely to be 
founded on the plaint or on the demand. If 
a demand is made against a certain pafty 
claiming damages for a wrongful act, and the 
defendant by bis plea, verbal or written, or 
by bis afgnment, according to the practice of 
the Court, raises the point that }ie was enti- 
tied to do the aot whioh is alleged to be wrong- 



fttl, and raises the issue which is an imau^ 
*' préjudicielle **, a preliminary issue,-* it ir 
quite clear that a decision giren bv a compe-^ 
tent Court on that question of title will be 
'' res-judicata "^ although there mfty be no 
allegation in the plaint or demand of the de- 
fendant having a title or of the title bein^ 
disputed «-«otherwise it would be vbry emsy 
for a party to enter a declaration before the 
Supreme Court, for him not to mention tbe 
title of his opponent, and when the opponent^ 
raises by his plea the question of that title and 
the plaintiff would by his replication pat it in 
issue-^the defendant would afterwards say 
that there was no plea of ^ res-jadicata *^ 
whatever possible. We have therefore, tM> 
ascertain whether in the first case the deci-^ 
sion which was given by the Magistrate either 
expressly or impliedly decided a question of 
title— and if there was a question of title 
decided (although the Magistrate might not 
have considered it himself fully) if the e£feet 
of and the construction put on his judgment 
are that he must have decided the questions 
of title before he gave judgment as to the 
damages, it is evident that the judgment as 
to the damages carries with it a judgment as 
to the title. Suppose a man enters an action 
in damages against another for having très* 
passed upon his ground, and the judgment 
said that the damages could not be granted 
because tbe defendant had a title to the land^ 
it is quite clear that the judgment would * 
decide not merely that there was no right to 
damages, but no action in damages because 
defendant had a title. Let us read the judg- 
ment in this case : 

^ The plaintiff asked the Court to find the 
'' defendant liable to him in Bs 600 as dama- 
'' ges. In order to see whether the defendant 
'^ is in fault it must be seen whether he had 
** a right to do what he did, viz : to sell the 
'' house to Jean Louis, and secondly whether 
*' from the facts proved, and in presence of 
'' the plaint as is worded, the plaintiff has 
'' made out his case. Upon the first branch 
'' of the case it was proved that the house 
" belongs to Mrs. Armand that she was s^pa» 
'^ rated from her husband, and that she sold 
'* the house to defendant, but without plain* 
'' tiflTs authority '\ « « 

The question of title, therefore, did, come 
before the Magistrate, although it may not 
have been put on tbe plea, aç is done before 
this Court, it is quite clear from the 5odg» * 
ment /Tnd the drift of the defence that the 
queëtîon of title did arise. The Magistrate 
mcijations that the property Èrïongs ^o Hn» 
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Araiand^.that she was separated from her 
liuaband^ and that she sold the house to the 
defendant, but without the authority of the 
' * T, he further says : 



'^ There can be no doubt» therefore, that 
^* "wbea Sënèque bought the house from Mrs. 
^' Atmand and sold it again to Jean Louis, 
^' he had a right to dispose of what was to all 
^' appearances his own property/ 



99 



Is it not clear here that the very pith of 
tbe decision is that Sënèque had bought the 
liouse from Mrs. Armard and that he bad a 
title to do what he did ? 

•' He may have bought wrongfully from 

*• Mrs. Armand, but nevertheless he thought 

^ himself proprietor of the house, and could 

^' do what he liked with it. It is notastonish- 

*' ing therefore to see defendant in due course. 

*" of time reselling the house and pocketing 

^' the price. Can he under these circumstan- 

^' ces, and specially in presence of the terms 

** of the plaint which I have before me, be 

^' called upon to pay Rs600 as damages ?-- 

^' I think not, for upon the second part of the 

'' cabo it has been proved beyond a doubt that 

*' defendant had no part whatever in the 

*' removal of a house and illegally converting 

" it to his own use. I think that pUintifF has 

*^' not made out his case* He proved how- 

'' ever that Jean Louis had removed the house, 

^' but Jean Louis removed the house because 

^* be had pai'l for it, and thus it had become 

" his property, and he could do with it what 

*' he liked. For all these reasons I am of 

" opinion that plaintiff has not made out his 

^' casAj and that the action %^hich he has enter- 

'^ ed against defendant has been badly enter- 

'' ed. I must accordingly non-suit the plain- 

f' tiff with costs.'* 

The Magistrate thought clearly that the 

plaintiff might be prejudiced by the judgment 

m right to the property whioh he alleged, and 

wanted to have a better opportunity perhaps 

of vindicating that right and he ordered a 

xion*suit— but the party then moved for a 

judgment against himself. The first demand 

was for Rs. 600 «s damages for the illegal 

* * lemoTal of « ifie property without the right 

title dt capacity. The second demand is ' for 

Bs 800 for the illegal removal of a house, — 

which is identically the same case up to this 

* inomeht. By an amendment which^ takes 

plnce afterwards it is altered in the fblU>wing 

flMDner: * 

'* Mr. Hewetsoa moves that the plaint bcv 



^' amended by inserting after the words t 
*' rebuilt in another district '* the words : 
'' whereaSf the said defendant alleges him* 
^* self to be the owner uf the said house ia 
*' virtue of an alleged sale by the plaintiff's 
^ wife without the authority of her husband» 
^ Whereas the said sale is null and void or at 
" all events '^nullable'' and again after the 
the words : '' have & demand'* the words 
'' That the said sale be declared null and 
'' void, and that the defendant be ordered to 
'* restore the said building in its original state 
'^ in a delay to be fixed by the Court or to pay 
'' him the sum of Rs. 600 as damages *'• 
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Supposing the defendant does not restore 
the buildings to their former condition what 
judgment is asked to be given ? A judgment 
for damages^ and as a fact judgment was given 
for the sum of Rs. 410 as damages, which is 
part of the Rs. 600 damages claimed for the 
illegal removal of the buildings. 

What is really the cause of the second demand ? 

The practical part of the judgment is the 
enforcement of the payment of a sum of 
Rs410^ which is the reverse of the previous 
judgment. This at once shews that the second 
judgment went on substantially the same 
grounds as the first. In both cases it is a 
demand in damages — ^in both cases the par** 
ties are the same, the capacities are rtie same, 
the same question or cause of the demand.* 

What is really the cause of the second demand? 

It was clearly the illegal removal of the 
house and the prejudice suffered. After the 
amendment what was the cause of the demand 
or issue ? It was a certain title which was 
invoked b^ the defendant and was alleged by 
the plaintiff to be null and void and by virtue 
of which defendant contended that he acted 
legally. What is also the real issue on the 
demand, in the first case. The defendant there 
had bought a house on a titlo which may have 
been wrong, and therefore the Magistrate con- 
sidered he acted legally in removing it. There 
is BO doubt that the question that was thea 
decided was exactly the question which wasT 
afterwards decided^ whether there was a title^ 
a good one or not. It niky very well be that 
that ques.ion was not taken into full eonsi* 
deration on the first occasion, but it was de- 
cided on. 

m 

We must come to the conclusion that the 
two actions are substantially the saihe ; and 
therefore the point and appeal must be up-held» 
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There is anotlier point on which we wish to 
«ay something. Whether the wife should 
have oeen put into the case^ and whether the 
case on that point, if successful, should be 
referred back to the Magistrate. We have no 
hesitation in saying that the wife should have 
1>een put in the case. It is true there are 
authorities of the Court of Cassation to the 
contrary^ but more recent autorities which 
have benefitted by the progress of discussion 
are to the effect that the husband does not 
represent the wife for the bare ownership of 
the immoYeables which are her personal pro- 
perty. We rule that she should have been put 
in the cause, but it is needless to refer the case 
back to the Magistrate as our ruling of the 
point of ^ res-judicata ** carries the whole 
case. 

Therefore, the judgment of the Court below 
is reversed and judgment entered in favor of 
Sënèque fils. With regard to the costs there 
is one issue on which Mr, Gallet was success- 
ful ; that is, the point of the amendment ; 
but on the third issue as to putting the wife 
into the cause, he has lost and the costs in 
those two issues defeat one another and on 
those we give no costs. 

On the point of *' res-jadicata *' which 
carries the whole case, we think Newton's 
client is entitled to the costs ; and we give 
l^im th*e costs of the appeal and also the costs 
of the Court below, against Armand* 



tSIirREME COURT 



Action in' damages for defamation and 
libel by the editors op a newsfafer. 
—Good faith and fublic notoriety no 
DEFENCE- — English law differs from 
THAT of Mauritius — Defendant allow- 
ed to FLEAD that THE FUBLICATIOX 
MADE WAS TRUE AND FOB THE FUBLIC 
BENEFIT — Abticles 64, 266. 1882 OF 
THE Civil Code— Ord. 29 of 1858, Art. 
5— Akt. 288, 290 and Î295 of the Penal 
Code. 

This w an action m damages for an alleged 
libel published in the newspaper the ** CVr- 
fiien.''^ 

« 

The defendants have inter alia pleaded that the 
facts mentioned in the article published in 
the Cernéen netospaper were of public noto- 
riety, had been published in several newspapers 



of ike Colony at the time when 

published in the '' Osméen *', 

thé ^'Oeméen** published two €tf thê 

articles merely in answer to a m€>sâ offemm^ 

and insulting letter against some of iht ^ 

fendants puïXished by Plaintif tV» lAe 

paper *' La Sentinelle de '"' * * •- 



fif^akes 
on tàc 



That by publishing the said facts ; 
not actuated by any bad feeling 
against the said Plaintiff', but 
contrary acting '* bonâfidff^ in the 
of their duties as journalists. 



That they are ready to terify and saiU ^er^ h 
due course of law, tlie correctness ofth^ fadi 
published in the said paper ^' Le Oerné^^ 



To these pleas the plaintiff replied that hs 
maintained all the facts, matters, and ihin^^ 
in the declaration alleged, and joined %S9^ 
on the pleas. 

For the defendants it was argued that the plain^ 
tiff could not on this joinder of issue, tthidi 
is a mere traverse of facts, raise the legd 
question that the pleas above stated toere i^ 
eascuse or justification in law of the pubUea^ 
tion made in the *^ Cernéen " The plaintiff 
contended that the replication was suffideiU 
to enable him to raise the point, and, in case cf 
need, prayed for an amendment. The Court 
directed the amendment of the repKcaiion* 

The Plaintiff then contended that the pleas ^ 
the defendant, that the occasion and good 
faith of a publication which is libellous cob 
justify it, were untenable, inasmuch as in the 
judgment dted by him in support of his pleas 
recourse had been had to the law of Engkmi 
by tadt consent of the parties, but that tke 
law of Mauritius on the point differed frm 
that of England. 

The decision of the Court was as follows : 

All actions for damages are founded upon Ar^ 

ticle 1382 of the Civil Code and that te 

support an action the fact should cause in- 

jury and be illegal ; ihat if this article stood 

alone it could not be cofttendçjd that the puhli-^ 

, cation of truth was illegal, especially in puUi» 

cations touching a breach of the Jh^u;^ lme0 

in the maintenance of which the cornmunitji 

is concerned. But that the Penal Cede of the 

Celony contains penalties and prohibitions, 

^ the infraction of which constitute iUegal acte, 
and if they cause a pr^udice they may fom^ 

' the sul^ect of actionstfor damages^under At^ 
ticle 18S2 of the Civil Code. 
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efamation is defined in Article 288 of the 
JPenal Code and punished according to certain 
distinetions hy subsequent articles. 

he publications of the " Ceméen ** are alleged 

to fall tciihin some of those articles, and 

tênleaê there be some enactments by which 

defamation when true or made under certain 

circumstances^ is removed from the reach of 

those provisions, the publication must be con- 

sidered illegal, and if prejudice has ensued 

damages must be the consequence under article 

1882 of the Civil Code. 

Vieiced hy the light of these principles, the 
pleas abovementioned cannot be supported. 

The Court rules therefore that these pleas are 
no bar to the action, and that the defendants 
are not entitled to adduce evidence to substan' 
tiate them. 

Tliere remains the plea whether the truth of 
the defamatory publications can be pleaded in 
this case, 

Seld that according to the law of Mauritius, it 
is a good defence to a civil action in damages 
like the present one, to plead that the defamor 
tion was true, and that it was for the public 
benefit that it was published. 

Ko costs to either party. 



CORDOUAN— Plaintiff 



versus 



JARDIN and ors — Defendants 



Before 

Hifl Honor E. Pellsreau^— Acting Chief 

Judge. 

• "• and 
- His Honor" A« MuRE.«»Becond puisne judge. 



yii^T' Z}0f Ceunsel for plaintiff 
A. Lho8te.—> Attorney for the same. 



v: DEr^^C} Oi Ooonael fordefeadants. 
F. Robert. —Attorney for the same. 



Record No. 21,98? 

»2nd October 1883. 

In this case» which is an action in damage» 
for an alleged libel published in the newspaper 
the Ceméeng the defendants have pleaded 
inter alia the following pleas, viz : Fur their 
second plea, that the facta mentioned in the 
articles published in the newspaper Le 
Ceméen were of public notoriety, had been 
published in several newspapers of this Colony 
at the same time when they were so published 
in the said newspaper Le Ceméen, and more- 
over the Ceméen published two of the said 
articles merely in answer to a most offensive 
and insulting letter against some of the de* 
fendants published by plaintiff in the news- 
paper La Sentinelle de Alaurioe. 

For their third plea : that by publishing 
the said facts in the said newspaper Le C^r- 
néen, the said defendants were not actuated by 
any bad feeling or malice against the said 
plaintiff, but were on the contrary acting bona 
fide and in the discharge of their duties as^our* 
nalists. ' 

For their fourth plea : that they are ready 
to verify and will verify in due course of law, 
the correctness of the facts published in the 
said paper Le Ceméen. * 

To these pleas the plaintiff replied : that he 
maintained all the feicts matters and things 
in the declaration alleged, and joined issue on 
the pleas. It was areued for the defendants 
by Ronillard and Delafaye, that the plaintiff 
could not on this joinder of issue, which is a 
mere traverse of the facts, raise the legal ques- 
tion that the pleas above stated were no 
excuse or justification in law of the publica- 
tions made in the Ceméen ; the plaintiff on 
the other hand contended that the replication 
was sufficient to enable him to raise the point, 
and, in case of need, prayed for an amend- 
ment. " We think the defendants right in 
this contention ; the objection raised is in the 
nature of a demurer, and a mere joinder of 
is^ue which denies the facts stated in the 
pleas, cannot be construed to be an assump- 
tion of their truth and a denial of their suffi- 
ciency in law ; but as the legal question raised 
has been gone into fully and no prejudice wiU 
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he suffered bj the défendante by the amend- 
ment subsidiarily prayed for^ we order the 
replication to be amended to the effect that 
the pleas above set forth are no bar in law to 
the action, and that the defendants are not 
entitled in point of law to raise such pleas as 
a defence to the action, and we shall presently 
deal with the costs of this amendment and of 
the discussion concerning it. 

The plaintiff in support of the legal point 
thus raised by his replication as amended, 
mainly argued that articles 288, 289, 290 and 
t96 of the Penal Code of this Colony (Ord. 6 
cf 1888) regulate the right to a civil action 
•s well as criminal prosecutions, that defama- 
tion whether true or false is prohibited by the 
Penal Code and punished, that the truth of 
the defamation can be an excuse or justifica- 
tion only when falling under the provisions 
of article 289 of the Penal Code, and that 
article 79 of Ordinance 29 of 1858 amends 
this article only in regard to criminal prose* 
cutions, leaving civil actions for damages 
under the effect of article 289 above quoted, 
so that a plaintiff can obtain damages oy vir- 
tue of article 1382 of the Civil Code, without 
the defendants being able to plead the truth 
of the defamation published, or any other cir* 
cumstsnces as an excuse or justification. The 
plaintiff further observed thai the fourth plea 
does not state that it was for the public benefit 
that the defamatory words were published, 
and that in consequence this plea does not 
come within the provisions of Article 79* 

Newton and K^vern for the plaintiff in 8up« 
port of their argument, quoted the french laws 
of the 26th May 1819 and of the 25th March 
1822. The local proclamations of the 20th 
April 1820. and of the 11th May 1826, Ordi- 
nances 2 of 1832, Article 22, ô of 1833, Art. 
S8 of 1886. Dalioz, Presse— Outrage No.l490, 
6 and 7 Victoria 96,~ Cassation of the 7th 
December 18.'^, Article's of Ord. 29 of X85S. 

Bouillard and Delafaye in answer contend- 
ed, that the Penal law of this Colony does not 
aggravate or diminish the responsibility of a 
pel son under Article \Q8"Z of the Civil Code, 
^ that the Penal Code does not apply to civil ac- 
tions, and does not contain any provision con- 
cerning the right t^, or the measure of, dam- 
ages; tthat the plaintiff having a|)plied forjeave 
to provo certain facts, it was the right of 
the defendants to prove the contrary factSj 
that the plaintiff by his notice of factSj 
had waived any objection to that right, and 
finally that the truth, good faith, and oc- 
casion of a publication cuuld justify it, and 
formed according to the law of Mauritius a 



good defence to an action in damages for libel, 
and that were the pleas merely in mitigatioQ 
of damages, the defendants were entitled ta 
substantiate them in order that the damagei 
should be properly assessed. 

Delafaye further added, that ù the fourth 
plea was deemed insu£Blcient to enable the 
defendants to avail themseWes of the prori- 
sions of Article 79 of Ordinance ft9 of 1853, 
he prayed for an amendment stating that tb 
publication was true and that it was for tLe 
public benefit that it was made. 

Sonillard and Delafaye in support of thai 
contention quoted : Article 8 of the Penil 
Code, Article 6 of Ordinanee £9 of ISSS, 
Larombièrê obUgalians, 1882, Nos. 2, 28, 45, 
Laurent SO Nos, 885 and fol. 464, Sirey cao. 
1882 p. £64, Article 3, Code d'Instractira 
Criminelle, Gilbert, Code d'lstruction Crimi- 
nelle annoté. Art. 8, Supplément No. 2 and 
Cass, 1866. 1, p. 426 ; Esnoaf v. Cbaufet, 
Piston, 1862. 138, Boulanger ▼. Lafite, Pis- 
ton, 1869. 6, Wright v. L'homme, Piston, 
1868. S, Pearce t. Channell, Piston, 1873. 5, 
Shellam r. Leal, Piston, 1878, Leal t. fliti^/ 
Piston, 1882» 

Newton, in reply, argued that the matter 
being of public order, there could be no wai- 
ver of any right by plaintiff in hisi notice of 
facts, that as a fact there was no waiver, that 
the right of defendants to make a contraiy 
proof could not be construed as giving them 
the right of making a proof expressly forbid- 
den by law ; and he further, on the other argu: 
ments in the case, quoted Larombière, article 
1382, No. 10, Cass, 1860, page 658 Siref, 
Cass. 1866, page SIO, Sirey, Oalloz Presse, 
No. 1686, Dalioz Loi, No. 589,642 and foL 
Cass. t6 April 1821, Dwarris, p. 5S8, 14 and 
16, Victoria 99, 6 and 7 Victoria 96, 8. 6, S 
Russell on crimes. Art. 6 of Ord. 29 of 1853. 

JUDGMENT 

Ws shall at the outset deal with the attes- 
tions whether the plaintiff has by appW 
for leaye to proye the circumstances set out 
in his notice of facts, wahreà f ny right to raise 
the legal point which has on both sides been 
so fully and ably argued ; and wbslher tM ^ 
right to make a contrary proof by oraf testi- 
mony under Article «66 of the Code of Civu 
procedure, or article 64 of the rules of pom, 
ipiplies a right to make proof forbidden oj' . 
law. 



It will be well to deai the ground of the» 
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joints— «a notice t>f facts has for its object to 
^litaioi leaye to adduce oral* testimony in sup- 
port of an action^ or of some defence to it ; it 
proposes to substantiate a demand, a plea, or 
& replication ; and it is not easy to admit that 
any right which the plaintiff may have on 
tbe merits of his case, has by his own attitude 
l>eeii takeikaway from him, unless the renun- 
oiaiion to the right appears clearly from the 
document from which it is sought to be de- 
duced. We fail to see such a waiver In the 
«application made in this case by the plain- 
tiff for leave to prove facts it does not result 
from the nature of the proceeding, nor from 
its wording ; the proceeding is a preparatory 
one^ meant to procure at the trial the neces- 
«ar J evidence in support of the declaration 
and of the plaintiff's action, and is in no way 
a relinquishment of his right which he main- 
tains in his replication as well as declaration. 
S(or can we construe this proceeding and its 
wording, as giving to the defendants the riçht 
of proving the truth, good faith, and occasion 
of published defamation, in bar of the action 
or in mitigation of the damages, if the law 
takes away that right. The Code of Civil proce- 
dure^ article 266, and article 64 of the general 
rales and orders of this Court, have meant to 
avoid the costs of a special application on 
behalf of the defendants for leave to rebut by 
oral testimony the evidence adduced for the 
plaintiff. They deal with procedure^ but do 
QOt confer a right under tne common law if 
that right is taken away by it. We therefore 
dismiss the objections above mentioned with- 
out it being necessary to inquire if they> or 
the exception taken by the plaintiff, are of 
public order or can be waived. We deal below 
with the costs consequent on this discussion. 
We now come to the more important ques- 
tions whether the occasion, good faith, and 
truth of a publication which contains a defa- 
mation, can be pleaded in answer to this action, 
and proof thereof can be allowed to justify or 
excuse it, and to what extent the Snd and Srd 
pleas are founded on the occasion and good 
faith of the publication^ the fourth plea is 
based on its truth. 

We shall first deal with the 2nd and Srd 
pleas, that is with the question whether the 
occasion and*good«faûh of a publication which 
^ }B libellous can justify it. 

It iviiu^be observed that many oases cited by 
Delafaje for the defendants from Piston's and 
§aazier's reports, support the position that the 
law of England has been resorted to as a ^uide 
. to the Courts of law in Mauritius, and it Vas 
argued that by the law of England and by vir- 



tue of the above cases, truth and the occasioii 
of a publication could be pleaded in justifiea» 
tion, but it is contended for the plaintiff that 
the points now raised by him were never 
taken in those cases, where recourse was had 
to the law of England by the tacit consent of 
parties, and that in consequence they could 
not form precedents by which this case can be 
decided. This contention of the plaintiff is 
quite correct, the points being t^ken, we have 
to decide according to the law of Mauritius^ 
whether the contention of the plaintiff and 
defendants on this part of the case is right or 
wrong, and to ascertain what that law is. 

There can be no doubt that article 1883 of 
the Civil Code is the foundation of all actions 
for damages like the present one ; to support 
an action iwder it, it is necessary that there 
should be a fact causing an injury or detri» 
ment, that that fact should be illegal and that 
it should be by the commission or omission of 
the party sued. If that article stood alone ia 
our law, it could not be contended that the 

f)ublication of truth is illegal ; courts of law 
eft to their sole powers of reasoning» could 
not construe the truth to be an illegality, es* 
pecially in publications touching a breach of 
the penal law in the maintenance of which 
the community is concerned ; and those Courts 
might well seek in the circumstances of each 
case, for an excuse or a justification of the 
pubUoation ; the occasion on which the matter 
is published, its truth, the good faith and 
propriety with which the publication is made*^ 
are all circumstances which they might well 
and should consider, if they had to applj 
article 1882 by itself. 

But the Penal Code of the Colony contains 
penalties and prohibitions ; the infractions of 
that law constitute illegal acts, and if they 
cause a prejudice, may form the subject of 
actions for damages under Article 1882» 
There is no doubt that what that Code pro-^ 
hibits and punishes, would be an illegal act 
under the proviaions of this article. 

Laurent vol. 20 page 419 of his work oa 
" Le Droit Civil Français ** vérités : " Que 
** les faits punis par une loi pénale soient des 
'* faits illicites, cela va sans dire, toute infract 
'* tion est donc un délit civil pourvu qu'il en 
'* résulte un dommage. "• iNow the Penal 
Cod9of this Colony has defined and punished 
defamation, and thereby prohibited if, except 
under certain circumstances ; this enactment 
makes it illegal, and makes it illegal within 
the limits in which it is punished by the 
Penal Code, or any subsequent enactment. 
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We coold not countenance the argament, 
that the prohibitions of the Penal Code are 
not to be considered as prohibitions in a civil 
suit. It is true that by Article 6 of Ordinance 
S9 of 1863, actions tor damages are separated 
from criminal prosecutions^ and that the ver- 
dict of the jury in the one case cannot effect 
the decision in the other. It is also true that 
by Article 8 of the Penal Code, condemnationa 
to the punishments which it enacts, are with- 
out prejudice to the damages which may be 
due to the parties, but this right to damages 
exists under article 1888 of the Civil Code by 
which it is regulated, and the article of Ord. 
29 of 185S referred to, does not prevent this 
important consideration! that an act prohibit- 
ed by the criminal law is essentially an ille- 
gal act; whether the consequence to be applied 
to it be a criminal penalty, or compensation 
in favor of a person who has suffered by it^ 
it must be looked upon as contrary to law, 
and it is illegal. Recourse must therefore be 
had to the Penal laws, to ascertain for the 
purposes of the Civil action in damages, what 
and when defamation is prohibited, and cons- 
titutes an illegal act. 

Defamation is defined in article 288 of the 
Penal Code, and punished according to certain 
distinctions by subsequent articles of the same 
code. The publication made by the Cernéen 
is alleged to fall with the provisions of some 
of those articles, and unless there be some 
enaclment by which defamation when true, 
' or made under certain circumstances, is taken 
away from the reach of those provisions, the 
publication must be considered as an illegal 
act ; and if prejudice, has ensued, damages 
must be the eonsequence under article 1382 
of the civil code. 

To ascertain with precision, the extent to 
which the enactments of the Penal Code have 
allowed defamation to pass unpunished and 
unprohibited, as an exception to articles 288, 
S90 and 295 of that Code, it is necessary to 
refer to article 43 of that law which reads as 
follows : 

'' No crime or misdemeanour can be excus- 
^* ed nor the punishment be mitigated except 
'' in the cases and circumstances where the 
'' law declares the ofl&nce excusable or per- 
*' mits the application of a punishment less 
" severe. '* - 

Kow defamation is a misdemeanour, as a 
consequence of what precedes, it is a civil as 
well as a criminal dêHct, and to the extent 
that it is inexcusable in the penal laws, it is 



We 



it. 



re cannot agree with this a^^g^^^Sir 
will be observed that a distinction i« "**"?/? 
that jngdment, between the truth of the liW* 
and circumstances which might tend to sno 
«that there was no fault on the part of »«• 
defendants ; if the judgment means th^t m^ 



an illegal act, and as sucb the feandatûm d 
an action for damages under article 1382 of 
the Civil Code. 



Viewed by the ligbt of tbeae principe 
which result from a strict construction of the 
law, the second and tliird pleas of the defen- 
dants cannot be supported^ tha facts whiek 
thev mention are not allo^wed to be an excise 
or justification to the publication of libellous 
matters, the occasion, the absence of exprès 
malice, ttie previous publication of the mitten 
by other papers, the duties of joumalisfi or 
publicists, all these are not acknowledged bj 
the Penal Code as an excuse or jnstificatio!], 
of the publication ; it remains therefore a pro- 
hibited and punished act, an illegal act, ini 
if prejudice has ensued f^om it ueautboro/ 
it is liable in damages. There are it is tne 
authorities in the firench jurisprudence to tb 
effect that good faith is a good defence to 
a prosecution, and as a consequence to u 
action, but it will be noticed that in France 
the law of defamation is a special one, ud 
is not like that of Mauritius part of a Feoil 
Code, in which it is laid down that no 
excuse will be admitted unless expreulj 
allowed by law, and if é publication made 
wilfully is punishable and illegal^ there sees» 
to be no reason why the damage which ariies 
therefrom should not be oompensated ibr 
because the author may bo of good faith; 
good faith does not prevent the act fm 
being illegal, and the injury from bafiog 
been caused, and therefore damages are doe 
under the express enactment of article I88t 
of the Civil Code. Chassan mentions ia 
Vol. 1, page 1«9, a decision of the Court ii 
Assizes which has " refusé PaudiUon de U* 
<' moins demandés par V éditeur d*un (mvraje 
'* pour prouver sa bonne foi " with this we 
agree by virtue of article 48 of the PeD« 
Code. We therefore rule that the tni >nd 
8rd pleas are in law no bar to the action, m 
that the defendants are not entitled to addacc 
evidence to substantiate them. 

It was argued with greet force for the de- 
fendants from a decision of the Court ofCàf 
sation of 1882, that the facts mentioned m 
the 2nd and 3rd pleas could be proved m 
order to show that thtre«was no fault on tM 
part of the defendants. ' ^ 
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ciroumstanoes whicH may render the pu« 
'blication legal, alt ho' they are not specially 
enacted ^ by the law to be an excuse to the 
publication of a libel, we cannot agree with it, 
Secattse article 43 of the Penal Code is clear 
on the subject ; beyond the limits of any ex- 
press exception, defamation is prohibited and 
illegal, imd whoever wilfully publishes it or 
' Tepnblishes it, commits a fault ; but if the 
'judgment means, as we believe it does, that 
' no action lies when the repetition of the defa- 
'xnation has given rise to no prejudice, when 
'the damage, if any there be, has arisen from 
tbe previous publication made of the defama- 
.tory matter by the party himself who afier- 
^•rards complains, and when therefore is no 
*' faute donnant lieu à une réparation com- 
mitted by the defendant, then we agree with 
the judgment quoted; it falls within the 
principles of article 1882 which requires that 
-the defendant should be the author of a da- 
mage and th&t there should be damage. We 
do not think therefore that this decision is 
contrary to the mode of reasoning which we 
have adopted^ and by virtue of which we 
bave rnled that the second and third pleas 
cannot be supported ; these pleas do not allege 
that no prejudice was caused or that the de- 
fendants were not the authors of the damage 
suffered. It has further been argued for the 
defendants that the facts stated in the pleas 
last cited could be proved in mitigation of 
** damages, and that if they formed no justifica- 
tion of the publication, they were a proper 
subject for the consideration of the Court in 
the assessment of damages, several authorities 
were referred to as supporting this proposition. 
But we cannot agree with it, if the publication 
is a misdemeanor, and, as we have establish- 
jed, an illegal act, the damage which it causes 
fihifuld be fully compensated,-— excuses which 
do not palliate the offence and are admissible 
in no wise to diminish its illegal character, 
cannot therefore interfere with the consequence 
drawn from article 188£ of the Civil Code,that 
tbe author of the illegal act is obliged to pay 
an indemnity for the damage arising therefrom 
—the prejudice exists notwithstanding tbe 
facts alleged as excuses, and as it results from 
iftn illegal act, the character of which is not 
affected |}y these excusesi they cannot have 
any influence t>n4he amount of damages. 
• 
W^ therefore rule that the 2nd and Srd 
pleas cannot be substantiated^ either in justifi- 
cation of the publication, or in mitigation of 
* damlges. The costs on this discussion will 
l^s dealt irith here below. 

a 

It WM urged thajt one of those pleas shewed 



that the libellous matter had been published 
for the public benefit ; but we cannot give 
that sense to any of them. 

There now remains the question involved 
in the fourth plea, whether the truth of the 
defamatory publications can be pleaded in 
this case. 

We have alreadv referred to article 48 of 
the Penal code wnich, taken in connection 
with the articles defining and punishing de- 
famatiouj whether true or false, produces the 
result that the publication of a libel is an il- 
legal act unless allowed by some express 
enactment. Now with regard to the truth of 
the publication, there is such an enactment 
in the Penal code ; article 289 runs thus : 

'' Nul ne sera admis à prouver la veritë des 
^ faits injurieux ou diffamatoires autrement 
'' qu'à Tappui de la dénonciation qui aura été 
'' faite au Ministàre Public de crimes ou de 
" délits.*' 

If there should be a crime or misdemeanor 
committed, and it should be denounced to the 
public prosecutor, publication may be made 
of facts stated in support of the denunciation; 
it is not alleged in the fourth plea that such 
is the case here, and were we left to the 
Penal Code itself, we should have no hesitation 
in holding that in this action, the truth of the 
matter published cannot be pleaded, but it 
has been rightly contended for the plaintiff, 
that although article 289 of the Penal Code 
assumes the shape of a law of evidence and 
procedure, although it seems merely to give a 
right of defence in certaii» cases, it is never- 
theless a law which affects the right of publi- 
cation itself, and makes publication of defa- 
mation illegal, unless it has tah^en plaoe under 
the circumstances stated by that article. 

This is true, but it is none the less true, that 
although it involves a prohibition of what it 
does not expressly allow, it assumes the shape 
of a law which deals with a right of defence, 
with evidence, and it has the garb of a law 
of procedure, it has been said of the french 
law of 1819, its parent lawj that it was a law 
of criminal procedure, (see Chassan délits ^e ^ 
la parole Vol. 2 page 490) and it certainly 
has not lost that charaater by its insertion in 
an ordinance, tbe object of which is, according 
to its title, to establish a penal code for Mau- 
ritius and its dependencies ; its insertion in 
that law and its wording, give it the form and 
character of an enactment concerning orimi* 
nal procedure, although like many laws on 
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procedure it may involve a right or the de- 
privation of a rights under those circumstances 
It may well he considered to have been repeal- 
ed by a subsequent law touching criminal 
procedure^ which should involye a contrary 
principle. 

It is contended for the defence ihat a sub* 
sequent law exists, which had that effect to a 
certain extent, and we have been referred to 
article 79 of Ordinance 29 of 1858, the scope 
of which we have now to ascertain. 

The object of that Ordinance is to amend 
and consolidate the laws on criminal proce* 
dure ; the enactments which it contains are 
prima facie Iti^B of procedure ard there is 
nothing in the wording of article 79 which 
takes away from it the character stamped 
upon it by the general aim of the law, its 
wording on the contrary confirms that cha- 
racter. 

' But there can be no doubt thmt under the 
form of procedure and evidence it involves a 
most important principle ; it enacts that a 
party charged with the publication of a per- 
sonal libel may plead the truth of the matter 
charged, and that it was for the public benefit 
that the matter has been published, its con« 
sequence is that the party brought within its 
provisions cannot be punished, that the penal- 
ties enacted by the Penal Code cannot be in- 
flicted upon him, and that the act which 
would be^a misdemeanour under the Penal 
Ood^, considered by itself, ceases to be an 
offence within the limits of article 79, that 
is, when the publication is true and made for 
the public benefit. 

We must beaf in mind that by Ordinance 
11 of 1869 prosecutions for libel can take place 
only before the Oourt of Assizes ; and if before 
that Court, its publication is justifiable under 
certain circumstances not allowed by the 
Penal Code, this code is thereby modified, 
and defamation instead of being a prohibited 
and illegal act in accordance with its provi* 
sions, becomes unprohibited and legal to the 
extent that it can be justified under art. 79, 
there is nothing unusual in the fact that a 
law which appears to be an enactment of pro- 
cedure but contains a serious principle, shoald 
repeal a previous law which involves a con- 
trary principle undei^ the garb of procedure, 
here the conflict between the two laws fs 
evident ; that which the Penal Code punishes 
ceases to be punishable, the prohibited act 
disappears the publication becomes lawful, it 
becomes lawful for thepurposee of article 1889 



as well and the civil consequence of ^ 
cannot be drawn by virtue of this article 

Thus article 79 of ordinance 29 of XS5S 
like article S89 of the Penal Code^ 
apparently law of procedure iind evid< 
substantially a law wluoh affects the way 
right of publication, and renders a publicaUiott 
which is true and made for the pabUc hemeBt^ 
a lawful act for all purposes. We theieficNne 
find that according to the law of MauntiiESy it 
is a good defence to a civil action in 
like the present one, to plead that the 
tion was true, and that it was for the 
benefit that it was published. 

It will however be observed that the fouitb 
plea of the defendants is incomplete ; it mmf 
be taken as an assertion that the facts pablislK-* 
ed were true, but it contains no aU^atiosa 
that it was for the public benefit that they 
were published. From the full discossioia 
which has taken place before os, we thinir 
that no prejudice will be caused by allowis^ 
an amendment, which will place the plea bt 
complete conformity with article 79, and we 
in consequence, orîder that an addition be 
made to that plea, to the effect that the fkets 
were true and that it was for the publie 
benefit that they were published* 



As each party has had to move for _ 
amendment, we consider that no costs should 
be granted on the amendments, the plaintiff 
has won on the 2nd and 8rd pleas which were • 
both ruled by the same principles, and oh the 
question of waiver by the notice of facts ; but 
the defendants have won on the very impor» 
tant noint founded on the fourth plea ; we 
thereK>re consider that the costs should be 
compensated and that none should be grant- 
ed. 

The questions which remain to be decided 
in the case being mainly issues of fact, it will 
be for the parties to consider whether thej 
should not be tried by a jury. 



8UPRBMB OOUKT 

Afpsal agaikst decision of Aoting Sb» 
NioB District Magistrats.-^ Judombrt 
FOR Taxes against Father, to c3B kads 
binding upon his Chicdre^, who abb 
co-ownbbs of a landbd pbopertt with 
HTM.-^" Déclaration db jugement* oo/i» 
*'mdn".— Ruling of Magistbatb sustain* 

BD. 
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This isé an appeal from a deoincn of tke 
Acting Senior Viêiriei Magiêirate» 
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On the 9.2nd May 1884, at the suit of the Mu^ 
nicipality the Magiètrate delivered a judg^ 
mnent ordering iélix to pay the sum of 
JRs. 842 JO, being the amount of Direct Taxes 
eznd water rent due by him on account of 
his property, in Port Louis, from 1870 to 
1882. 

S%e Municipality in order to obtain payment 
of the amount for which they had obtained 
judgment, caused the property in question to 
be seized^ but the seizure toae set aside as 
muU and void, as the property belonged part* 
Iff to Félix, and partly to nis Children as 
heire of his late wife» 

The Munic^aKty then moved that the judg* 
mewt delivered against Félix should be made 
hinding upon the heirs of his deceased vnfe, 
the Magistrate dismissed the action* 

From this decision the Municipaiity appeal 

2t appears that the action was for taxes which 
ran from 1870 to 1882, whereas the prede^ 
cesser of these children died in 1869, the 
claim against the children was not conse» 
£uently a claim against the deceased. 

The Court held that the ob/ect of the plaint 

« entered by the Appellants was to make the 

children liable as heirs of their mother, 

whereas the action should hate been a direct 

action against them as being proprietors. 

The Ruling of the Magistrate is sustained 
with costs against the Appellant, 



THE MAYOR & THE MUNICIPAL 
CORPORATION OF PORT LOUIS 

Appellants 
versus 
FÉLIX & OB0.— Respondents 

Before 

His Honor E. Pbllerbau^— Acting Chief 
*" Judge 

and ** * 

His Honor A. MvBB-^Seoond Puisne Ja(lg|e 



L. BoxTiLLABD,— Ooansel for Appellants 
E. Laubbnt^— "Attorney for the same 

y. DBLAFATB,-^Counsel for Respondents 
A. J. CoLiN,«^Attomey for the same 



Record No. 791 



JUDGMBNT OF HiS HONOB E, FbLLBBBAU 



Zbih October 1883* 

lu this matter the plaint is to the following 
effect : that a certain judgment '' given by 
*' this Conrt on the IS2nd May last on behalf 
^ of the said plaintiffs versus Julius Félix alias 
'< dementia be declared binding upon the 
" heirs and representatives of the late Louise 
** Dorcilia Mondor Sparon the deceased wife 
'' of Julius Félix alias Clémentia, and that 
" they be condemned jointly with the said 
" Julius Félix alias Clémentia, to pay to the 
" said plaintifBs» the sum of Rs 842.70, being 
'' the amount of an account for direct tax and 
'' water rent, due by defendants' property 
'' situate in Port Louis Great Salt Ban street 
'' No. 8, from the year 1870 to the year 186f « 
" with interest and costs." 

The defendants could clearly see on the face 
of the plaint, that what was asked of them 
was not merely a condemnation in taxes duo 
by themj or in a certain share of taxes due by 
him, but they were also sought to be bound by 
a certain judgment given before they had given 
any notice of the action against them. They 
took the objection that such an action was 
not competent, and that no action for '^ déola* 
'' ration de jugement commun " in a case like 
this could be considered as regular. True it is 
the notes in the Court below might have 
been dearer, but after the explanations of 
both parties, and after looking at the notes 
carefully, I think the point I haye just men^< 
tioned was really taken in the Court below» 
and was the point meant to be decided by- 
tbe Magistrate. Delafaye took a preliminary 
objection to the procedure as the defendant» 
were not a party to the first action, and could 
have no cognisance of the matter at issue, and 
he moved that the ]^l«inti& be nonsuited,, 
which means that his clients could not be 
bound by a case which had not been enter« 
ed against them, on facts which had not beea 
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notified to them ; in fact when they did not 
know anything that bad taken place. The 
question raised before the Magistrate and 
here on appeal is therefore this : Is this a case 
in which a *^ déclaration de jagement com* 
^' mun " could be obtained ? Authorities hare 
been quoted by Rouillard for the appellants 
to this effect^ that whenerer an intervention 
or a *' tierce opposition " is allowed^ such an 
action as a ** déclaration de jugement com- 
y mun " is competent. 

The principle I believe is good» but the 
case now under consideration is not one 
which an intervention would have been allow- 
ed if^ the matter had come before this Court» 
the intervening party having no interest in 
doing 60. Â ** tierce opposition " takes place 
in a Case where the parties although not 
legally bound by a suit» would nevertheless be 
practically affected by the judgment if given 
against the parties in the suit ; for instance» if 
the judgment is that Land A belongs to a 
certain person» as against another person» and 
the plaintiff is put into possession of it» and 
that Land belongs to a third party who has 
not been privy to that judgment, the execu- 
tion of the judgment would affect the third 
party practically» and that third party has 
therefore a right of attacking it by ^' tierce 
'' opposition '\ The plaintiff may very well 
call upon a party having such a right for a 
'^ déclaration de jugement commun "• Again 
^ when there is an interest such as to justify an 
intervention» the pai ty can interfere»and he can 
at any time afterwards say the judgment does 
not affect his interest» and the plaintiff can 
also call on him f<n a '^ déclaration de juge^ 
^* ment commun '\*But in this case how could 
the parties be affected bj the judgment legally 
in its practical. effects» I am at a loss to see? 
A judgment is given against Félix after the 
dissolution of the Community »and against him 
alone» it does not therefore legally bind the 
heirs of Mrs Félix. 

The property which that judgment can be 
enforced against» is only the property of Félix» 
and if Félix is holding a share of an Immove- 
able» the whole Immoveable cannot be seized» 

*tbaproof of it is that when an attempt was 
made to do so» it was set aside as being null 
and void» it was therefove such a judgment as 
oonld not affect the heirs either in law or in 
fact. Why then» if those parties have nothing 
whatever to do with the judgment» why should 

. they be sued in order that they should be 
bound by the judgment» why should they» 
having no interest in a certain thing» be called 
before the Court to have something to say in 



that thing? The Magistrate has therfffim 
been right in his decision» he had power to 
amend in substance or in form» hvti the ameodl- 
ment was not prayed for and he did ooC 
grant it»*— if we were here to upset the jadg»- 
ment and grant an amendment» the cooaei- 
qnence would be this» that we ahoal^have to 
give the Costs against the appellants» beca 
after all» it was the fault of the appellants» 
the amount of costs would be exactly the same 
as if a nonsuit had been ordered to be entec^ 
red» with the disadvantage of proceeding witla 
a plaint perhaps insufficient in other respecta» 
We think that the ruling of the Magiacrat» 
cannet be interfered with ; but on the other 
hand Delafaye has not at all objected to thev» 
being a certain variation in the judgment, in 
order that full justice should be done to the 
parties by restoring the judgment of nonsuit, 
I think the ruling of the Magistrate should be 
confirmed by this Courts and that a nonsuit be 
entered with costs in the Court below instead 
of the judgment appealed from^-the costs of 
the appeal to be borne by the appellants. 



Judgment of His Honor A. Mubs : 

I am of the same opinion and for the reasons 
which I shall state very shortly : It appeaiv 
there is a property here of which the proprie» 
tor was supposed to be entirely a certain Mr 
Felix» An action was raised against him and 
decree given on the 2Snd of May last in a 
sum of Bs 848^70 c. 

It turned out that he was not the sole owner 
of the property but that he was the owner 
only of part of it, his children being the owners 
of the rest. The action was for a sum of taxes 
which ran from the year 1870 to 188i^, while 
the predecessor of these children had died in 
the year 1869. It is perfectly clear therefore 
that the claim against the childr3n was not a 
claim against the deceased in any sense, it was 
not because of any obligation due by their an- 
cestress that they were liable^ but an obliga* 
tion due by them directly, they being tiie 
owners of the property, though they were mi- 
nors and though they had hseii heirs of this 
person ; it was because of their hHvipg inheri- 
ted the property, and having held it in f Leir 
own right, that the obligation to pay taxés 
arose against them. That being the position 
of the matter, on the property being seised in 
the name of Mr Félix, that seixure was decla- 
red to be null by the Master of this Court and 
another action was raised. I think it is very 
clear^ that if the terms of that action be lo<^ked 
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at, tlie whole object of it w«8 to make the 
diildren liable qua heirs of their mother, along 
^^ritli tlie head of the community, as it were. 
TTliat i;ira8 the purport of this action « and the 
sole purport of it. It was perfeotly clear that 
.'tlie action was for the purpose of making these 
persons liable as heirs and qua heirs along 
^vith tl&e principal party, whereas the action 
sliould ha^e been a direct action against them, 
^liey being proprietors. And it is now said 
'tliat the plaintiffs are entitled to have a " dé- 
^* claration de jugement Commun '* I need 
add nothing to what my learned brother has 
said on that subject, I agree with him entire- 
ly that is not at ah a case for a ** déclaration 
^' de Jugement Commun " but is a joint lia- 
1>ility or perhaps a several liability, in so far 
as all the parties are proprietors of the same 
property. 

It is a different thing entirely to having 
svhat one may call a decree conform to a 
previous decree^ it has nothing to do with the 
previous decree. It may be necessary to recite 
the previous decree, and the facts contained in 
the previous decree, but the remedy in this case 
ifvas a mistaken remedy and therefore the 
Judgment of the Magistrate is right. At the 
same time it is perfectly clear that the action 
might have been amended, but the amendment 
would have been so great that it would have 
been just as expensive as to h&ve begun a new 
action. The proper course to have been fol- 
lowed by the Magistrate was to have given a 
Aonsuit, in order that questions might not be 
raised in reference to this action in the second 
action, and therefore I quite agree, for the 
grounds I have stated, that this judgment 
must be varied to the effect that the plaintiffs 
be nonsuited^ bat the costs will fall upon the 
appellants. 

The ruling of the Magistrate is sustained — 
a judgment of nonsuit with costs there to be 
entered in the Court below — the costs there 
to be borne by the plaintiffs, and the costs of 
the appeal to be boroe by the appellants. 

Costs to be distracted in favor of Mr attor- 
ney Oolin, who affirms that he made the lar- 
ger part of the outlay. 

SUPREME COURT 

Action for bbcovskt of bbnt ijndeb a 

VBBBAL^LEAI», pR DAMAGES FOR ILLEGAL 
USE AND Q09UFATI0NOF PREMISES.— Wh AT 

IS A Commercial Lease.— Is it Provea- 
ble'bt oral testimo XT.-— Article 6 of 
Obd. 15 OF 1881.^ Article 632 of Code 
0? Commerce. 

mi phin^ff prayê for a Judgment eondemu' 
inj the Défendant to pay a sum of Re. 1165 



ae damages for hating illegally used and 
oeeupied certain premises from 1st January 
1882 toZlst July 188^ : and that the De* 
fendant he ordered to quit the premises. 



to this, the Plaintif claimed rent for 
these premises at the rate of 55 Rupees from 
1st January to \st December 1882, and 80 
Rupees per month from the last date to 31t< 
July 18H.3, and in case the leane between the 
parties be denied by the De fendant, the Plain* 
tiff makes the prayer first mentioned. 

R appears that the Defendant was tenant of 
the premises in question up to 1st December 
1888 at a monthly rent ofRs 55» and before 
that date a noiioe u>ae eerved upon him by 
which he was ordered to quit the promisee 
on the last mentioned date, or to pay rent at 
the rate of 80 Rupeee per month ; the De* 
fendant continued to keep the promisee, and 
alleges that he was allowed to remain at tha 
rate of Re 55 per month, and that there waa 
a waiver of the notice, this was denied by 
Plaint^. 

The Defendant argued that under Article 6 
of Ordinance 16 of 1881, the Plaintiff's 
claim was barred to one year's rent, as this 
was a Civil Contract, arid the lease was not 
fully established by writing ; that in fact the 
only claim that Plaintiff could make was 
one for indemnity, not for rent. 

The plaintiff replied that Article 6 of Ordi* 
nance 15 of 1881 applied to cases in which 
oral testimony was not receivable^^hat this 

. being a commercial lease could be proved by 
oral testimony and therefore did not coma 
within the terme of the above Article. 

The Acting Chief Justice heia thai Article 6 
of Ordinance 15 o/ 1881 applied to cases in 
which oral testimony was not formerly re* 
eeivable to prove a lease — and therefore did 
not apply to commercial leases. Tliat a 
debt for rent of a shop is a commercial debU 
He considered the plaintiff was entitled to 
judgment as prayed. 

Mr. Justice Mure held that this ease must be 
brought entirely within the operation of Art. 
6 of Ordinance 15 of 18îil, which applies to 
all leases whether Commercial or Civil -^That* 
the plaintiff can only recover for the year 
preceding the raising of^sumtnons, to the day 
df fudgmenty — that tent should be allowed at 
the rate of Rs. 55 per mensem on^. 

Mr. Justice Bouillard, considers that the lease 
of the shop by the Defendant, even if it were 
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taken ty kirn for thepurpoêêof kU trade, 
does not oonaiitute an '* acte de commerce " 
and cannot be proved by witneueê, that the 
plaintiff in the abeence of a written leaêe, can 
ùnly recover for uee and occupation of the 
premises for one year^ and in addition, the 
time that has elapsed since the entry of the 
action. Farther that the rent ehould be eal^ 
eulated at the rate of Bs 65 per mensem. 



CASSIM MAMOOJEE LANOREE^ 

Plaintiff 



versus 



MEERZA OHUTTOO— Defendant 



Before 
Hif Honor E. Pbllsrsau, Actg« Chief Judge 
His Honor A. Muhb— Second Puisne Judge 

and 
Bis Honor J. Rottllard, Aetg. Puisne Judge 



H. Oai^,— Counsel for Plaintiff 
W. Edwaeds, -^Attorney for the same 

A. HuoxnsSi— Counsel for Defendant 
T. Nicolas^— Attorney for the same 



JXJDGMENT OF HiS HONOR E. PxUBRBAU. 



Record No. 22,059. 

26th October 1883. 

In this matter the plaintiff prays the Court 
for a judgment condemning the Defendant to 
^ay to him a sum of Bs. 1,165 as damages, 
for having' illegally used and occupied certain 
premises since the Utof January 183^, and 
to give and restore forthwith to the said 
Plaintiff,^ the full possession and enjoyment 
" of the said store ' with interest and all the 
costs of suit. Previous to that the Plaintiff 
applied fur a judgment declaring that the 



Defendant is indebted to the Plaintiff in dt 
turn of R« 1165, being the wig^regated amount 
of : lo. eleven (11) months' rent of the atom 
at Rs 55 a month, reckonin|p from the first 
of January 1882 up to 1st I>e<seniber in the 
same year^ and So* seven month "is rent of the' 
store at the rate of Rs 80 per month from 
the 1st of December 188^, up to the lat of 
July 1883— -and the Plaintiff further prayi 
that the defendant *' be condemned to qoi^ 
" clear off and deliver up forth w^ith to Plains» 
" tiff the said store in good order and coa* 
'* dition of repairs, with all costs of suit", 
and it is only subsequently in oaee the 
verbal lease entered into between the eaid 
Plaintiff as aforesaid concsming the said 
store be denied by the said ^e^ndani^ 
that Plaintiff makes the prayer I hare men» 
tinned first. It was argued by Sdgues, oa 
behalf of the Defendant that by Yirtue of 
article 6 of Ordinance 15 of 1881, tfapplaia« 
tiff could claim only one year's indemnity 
for use and occupation. The article on whicb 
he relied runs thus : " In any claim to 
'* rent or indemnity for the occupation of 
" immoveable property, oral evidence shaK 
*' when a lease is denied, and is not com* 
'' pletely established by writing'^ be adnus- 
'^ sible to prove or disprove the occupa* 
*' tion, and the amount or payment of the 
'^ indemnity, and the party suing shall be 
<' entitled to such indemnity although it msy 
^ result from the oral evidence given that the 
*' occupation existed under a lease. ProvidscP 
'' that such claim of indemnity ehall be 
'' barred by one year's prescription/' It was 
contended by Hugues that tlie lease in the 
present case was a civil contract^ that artiile 
6 applied to any lease, when it waa not fuUf 
established by writing, and in fact in this 
case, it was not at all established by writing; 
and that under the circumstances only aa 
indemnity could be given and that the pro* 
vise limiting the claim to one year applied; 
It was argued by Galea, on the other side, 
that this article applied only to eases in 
which oral testimony was not receivable at 
all to prove a lease, and that commercial leases 
—and he contended that the lease in tbif 
case was a commercial onC'^could be proved 
by oral testimony fully, and that tbereforp 
the article, either in its first paragraph, or ia 
its second paragraph which contains the pro- 
viso, did not apply, and that fate jvas entitled 
to prove by oral testimony the lea^ end 
to claim more than one year's rent, thtft is 
the full number of months due. 

On^the point concerning article 6 I agrt0 
with 'the arguments of Galéa^*— what sbows 
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itxwLt article 6 applies only to those eases in 
tr liich a lease cannot be proved by oral testi- 
mony 10 the first phrase^ in whieh the ease 
oOTitemplated is shewn to be that in which a 
lease is denied and is not completely esta« 
bliahed by writing. It is evident that what 
t;lie 'Legislature meant, was not at all the case 
in "which oral testimony was receivable to 
prove a lease ; but a cnse which constantly 
«trose at the time, in which a lease conld not 
1>e proved by oral testimony, and in which it 
was not allowed even with the beginning of 
proof in writing, to adduce oral testimony at 
fdl — in which case the Legislature thought 
vrhere a lease was not completely proved by 
writing there should be a certain remedy 
fpven, and the remedy was this action for 
indemnity, which is the subject of the ar« 
tiele, and it is limited to one year. There- 
ibre, if tSiere are such things as commercial 
leases, and if commercial leases can be proved 
liy oral testimony, they do not come at all 
within the provisions of this article ; whilst I 
agree with Galea that this article applies 
only to cases in whieh oral testimony is not 
receivable, I have on the other hand to en- 
quire whether there is such a thing as a 
commercial lease, and whether the commer- 
oial lease» if any there be, can be proved by 
oral testimony. If it can be proved by 
oral testimony, and tLe article does not apply, 
then the prescription does not apply, and 
it is only by five years that the claim can 
be barred, the Plaintiff would be entitled to 
ten]; for the full number of months for which 
lie makes a claim, it would be a claim of rent, 
and not merely a claim of indemnity, and in 
such case the plaintiff should succeed on his 
first prayer, and not merely upon the subsi 
diary prayer for indemnity. 

Is there such a thing as a oommercial lease, 

and is a commercial lease provable by oral 

testimony ? In order to elucidate that point 

we must have recourse to certain articles of 

die Civil Code and of the Oode of Commerce, 

It is laid down in article iS41 that the prohi- 

Intion of oral testimony shall rot appiv to 

natters which are contemplated in the laws 

telative to trade. ^** Le tout sans préjudice de 

** ce qui est prescrit da\is les lois relatives au 

^ commerce.^* The old law firom which this 

was borrowed expressed itself in a different 

inannir. All the commentaries on the sub* 

}ect, an^ all the authorities hold that brfore 

the Commercial Jurisdiction, oral testfqiony 

b always admissible ;they also hold in virtue 

ef article 109 àl the " Code de Commerce '^ 

that oral testimony may be adduced not merely 

ior " achats et ventes '% but for all trans- 



actions of a commercial nature, or all trana» 
actions which are within the jtirisdielioo of 
the " Tribunal de Commerce,** whether they 
be '' achats et ventes " or otherwise, that the 
principle laid down in that artiole is a gene* 
ral pnneiple, which has fi>und its place here, 
because purchases and sales are the most an- 
merous transsetioos in trade, in fact all the 
authorities agree that as to the matters withia 
the jurisdiction of the '* tribunal de com* 
meroe " oral evidence is admissible, unless 
this mode of proof be prohibited by some spe- 
cial commercial law. 



It is therefore necessary to see what the 
jurisdiction of the '* tribunal de commerce *' 
is. This is laid down in article 680 and 
following of the Code de Commerce, not a 
new article 6S1 as modified by the freneh 
law 1866, but the old law which runs thus : 
** Les Tribunaux de Commerce connaîtront 
'' lo. de toutes contestations relatives aux 
*' engagemeots et transactions entre négo* 
^ ciants, marchands et banquiers ; 3o. entre 
" toutes personnes, des oontestations rela* 
** tives aux actes de commerce "• Here ar^ 
two principles very clearly laid down» mattes» 
whicn are commercial by their nature fall 
within the jurisdiction of the Tribunal da 
Commerce, whether the contestations relating 
to them conosm traders or not. By the first 
paragraph all oontestations relative to ehgagsf 
ments and transactions between merchants» 
traders, and bankers, shall also be within that 
jurisdiction. It is not therefore necessary 
that an act should be placed ^amongst those 
which are defined as acts of oon^merce, in or» 
der to fell within the jurisdiction of the iri* 
bunal«-it is sufficient th%t it should be a 
transaction or engagement oocurritig betweea 
merchanta, bankers and traders. It has been 
ruled that it is not even necessary that both 
the parties should be traders or bankers or 
merchants, it is sufficient that one of the par* 
ties should be a trader ; and as against the 
trader, any law suit concerning his engage- 
ments may be brought in the commercial 
jurisdiction, and the oral testimony which 
would be admissible between traders would 
be admissible as against a party who is a 
trader, although the other party may not be a 
trade^ , and although as against the other, the 
engagement being purely civil, oral teatimony 
may not be admissible. I need not refer to 
the authorities on the point — those are prin- 
ciples which are not denied-— and I simply 
mention them as they form a sort of pre&ce 
to the arguments which I shall mention pre- 
sently. 
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In article 681 there is a eertain paragraph 
this : '^toutes ohlîgations &a." so that not only 
is the " Tribunal de Commeroe " competent 
to decide on questions between traders, and 
against traders, but those transactions which 
have taken place on the part of a trader are 
reputed to be acts of trade. There are subse- 
quent articles in that Code which limit this 
▼ery geueral rule. If it be dear» for instance, 
that the operation done by a trader lias bet^n 
done for his personal purposep, and has no 
relation whatever to his trade, certainly it is 
not an act of trade ; but it is laid down that, 
that the general principle and presumption 
is, that whenever a transaction has taken 
place by a trader, it is presumed to be an act 
of his trade and concerning his trade, and it 
must be shewn in order to withdraw the 
particular case from the application of the 
rule, that it is not within the purposes of 
his trade. 

Now is it necessary for the person who sues 
a trader to shew that the act is not civil ? 
He has the presumption on his side, it is for 
the other party, the trader, to shew that the 
act is civil. That may result from the very 
nature of the case itself, but can we say that 
a debt which is for the purposes of trade, 
although it may not actually be what the law 
calls an act of trade, is foreign to the trade of 
ttie parties or is civil P In this particular 
instance, the case is that ot a shop, which is 
rented by a certain man for the purpose of 
keeping his goods and retaining them, and 
inviting his customers to come and buy them 
there. If theqs is any thing which is neces- 
sary for a shop keeper's trade it is his shop—* 
even the goods which he has to sell, although 
the buying and s lling of them constitutes 
acts of trade, are not perhaps more useful to 
a shopkeeper's trade, than the shop in which 
they are exposed for sale. A trader does not 
require a shop, but a shopkeeper essentially 
requires a shop for the purpose of his trade. 
Taking «the broad principle, and the broad 
presumption, that every debt by a trader is an 
operation of trad e^ is there any thing in that 
law which says that what relates essentially 
to his trade, shall, because it may relate to an 
immoveable, not be an act of trade ? There is 
nothing of the kind that says so. '* Tcutes 
** obligations entre négociants, marchands et 
** banquiers. '^ 

We have no right, it seems to me, to make 
a distinction which is not in the law*— and if 
Bf shopkeeper requires a s! op for the purpose 
of selling his goods, it is simply the obligation 
C^f a trader. Where is the article of the law 



which takes away from the operation of tk 
general principle and preeumption, the cm 
of rent for property used, becanae that pn- 
perty is immoveable ? There are mauj is* 
thorities which say that the first parsgn^ 
of article 682 restricts the operatiohs of tnk 
to things moveable. " Xout achat de denrés 
" et marchandises pour les revendre soit a 
'* nature, soit après les avoir travaillées & 
*' mises en œuvres, ou même pour en loua 
" simplement l'usage/' Therefore it has bes 
ai^ued, as defined by some authorities qmHed« 
that the buying of an immoveahle propert; 
could not be an act of trade. But tbia fiis 
paragraph is quite a part from the other p^ 
ragraph-*it is in a subsequent part zndepes' 
dant of the first, that the law uses the wonb 
'' toutes obligations '' and the juxUpoàù^ 
of the two articles, the former one applyicg 
to "denrées et marchandises " and thesecod 
one, only three lines after, not making an; 
distinction, shews clearly that the liffsk' 
ture wished to lay down in the laf ter a broad 
principle and presumption^ without the dif 
tinction which exists in the first pangrapi. 
Is there any exception to that ? None wlut« 
ever I One authority has been quoted whiii 
applies to the purchase of immoveables. It 
has been decided by the Court of Cassation ifl 
1850, that immoveables could never form tbe 
subject of trade owing to their natarci this 
buying immoveables for the purpose of selling 
them, could not be considered as commercial 
I quite understand that decision. The twoét' 
ship of immoveable property is not neceslai) 
for the purposes of trade, but the use ot im- 
moveable property is sometimes necessary. It 
is not necessary that the trader should acta- 
ally buy a house for the purpose of carrying 
on his trade, but it is necessary that he should 
have the use of a shop when he is a sbof 
keepen There is therefore a distinction whica 
can be made, and which has been made, M' 
ween the ownership of a house bought^ 9m 
the mere use of a shop for a certain amoao^ 
of rent. I do not therefore consider the de* 
cision of the Court of Cassation as at all 
against the principle, that the use o( a shop 
wnich is to be paid for, at a cert^ rate, can- 
not be the subject of a tommercisl deM 
There is on the contrary a tteaision of thS' * 
Court of appeal which is extremely* imp^'^ 
tant, and which applies to the case of a vaxaor 
factory. The man who leases an immoveaUe 
for t^e purpose of carrying on the ntaaunc* 
ture jof goods, is there sued before the Oonit 
of Commerce^ and it is stated in the d9cU!o^% 
that the act is to be considered an act of tradSi 
^ Why ? because the object was to carry on^ ' 
manufactory^— -it contained the manufactan&{ 
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macbinery and aiensils» bat it did not itself 
constitute themanufactare, juf^t as in the case 
of a shopkeeper which we have now to decide 
^«ipon. The shop is not itself the subject of 
%rade, bu( it contains those articles which 
form the special object of trade^ and I do not 
see thereiore, why a distinction should be 
made between the case we have to decide, and 
^at decision in which the Court proceeded 
upon a paragraph of Articles 632. That 
paras^rapn says : '' toute entreprise de ma« 
*' nnfactuies, de commission de transport 
^* par terre ou par eau." It does not mention 
operations of buying and selling, but we know 
that manufacturing constitutes an act of 
trade, and we see that any transaction be- 
tween merchants, traders or bankers, consti- 
tutes an act of trade by a subsequent para- 
graph. Therefore if a house which is let for 
the purpose of a manufactory gives rise to a 
commercial debt, I do not see why a shop 
^hich IS let for the purpose of keeping goods 
and carrying on trade should not also be con- 
sidered an act of trade, in the face of the 
broad presumption and broad principle laid 
down, and in the absence of any exception to 
the contrary. There is another distinction to 
be made. The ownership of an immoveable 
property cannot form the subject of trade, but 
. the debt which a shop-keeper owes for a lease 
is a sum for rent for the right of using the 
shop which he buys— Is that an immoveable 
Tight ? There is nothing immoveable in it-^ 
Mr Hugues has argued that such a right was 
immoveable, but it is in fact moveable. If a 
shop-keeper hires a cart for the carrying of 
his goods to his customers, he thus makes a 
contract of hiring, that is moveable. Hiring 
the house is quite as much moveable. Besides, 
if Wb say it is necessary that the act should 
pertain to the trade of the party, what is the 
consequence that we are driven to ? That 
there would be many acts which were neces- 
sary for a trader in order to go on with his 
trade and which do not form part of his actual 
trade, and which could not be proved by oral 
tescimony, although they give rise to a debt. 
For instance, a shop-keeper has to buy goods 
and he borrows, money to do so, the money is 
for the purpose of his business, he does not 
trade, in nft>nev, he trades in goods, and yet it 
might'be said in virtue of that principle, that 
that debt could not be proved by oral testi- 
mony. The debt might be for fitting up the 
shelves in the shop, or for the cases which the 
• trader keeps to contain his goodsj as aU tbose 
do nut actuallv form part of the buying for 
the purpose ot selling, they are not commer- 
cial debts. I am at a loss to see the die- 
tinctioa between a debt for rent, which is a 



moveable debt for a moveable right, and the 
other debts ; and if we were to adopt such a 
distinction as that, objections to oral testi- 
mony would be taken that never ought to be 
taken, and which cannot be taken in the face 
of that paragraph of article 632 enacting that 
" toutes transactions entre négociants, mar* 
chands et banquiers, sont actes de com* 
*' merce." 
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I therefore bold that that the debt for rent 
is a commercial debt, when the shopkeeper 
hires the shop to keep his goods in, and for the 
purpose of selling them. 

The consequence is that the full number of 
months claimed by the plaintiff here should 
be paid to him, not merely up to the date of 
the demand, but also for the continuous months 
during which at various intervals he has made 
motions — Fending the case months have elap* 
sed, and I am of opinion that be should have 
his judgment for the full number of monthf 
up to the end of this month. In my opinion 
the notice to quit ought to be validated, but 
of course it is probable that the defendant 
will not leave before the end of this month, 
and the plaintiff is therefore entitled to judg^ 
ment for the whole amount that he claims up 
to the end of this month. 

As to the amount to which he is entitled 
up to the Ist December 1882, there is no 
doubt whatever that Bs 55 a month are due. 
A notice was served on the defendant before 
that date in which he was ordered to quit on 
the 1st December, or else he. would have to 

!>ay at the rate of Rs 80 a month. The de- 
éndant continued to keep the premises, and 
he says that he was allowed to remain afler 
the 1st December 1882 at the rate of Bs 55» 
and there was a waiver of the notice. The 
plaintiff swears that there was no such waiver, 
but that what took place was this, be said :«« 
** if you pay me the rent due up to the 1st of 
'< December 1882, 1 shall let you goon at the 
<' same rate as you are an old tenant. Between 
those two statements which are contradio- 
torv^ I do not believe that of the defendant, 
and I believe that of the plaintiff to whom many 
month's rent are due, would go and tell his 
tenant to stay on, and Withdraw the notice to 
quit, if he were not paid the sum^ that wae 
due to him. The witness Nallatamby states 
that he was ordered to claim Rs 65, but iu 
re-examination, he savs he was never told that 
there was a waiver of the notice, and he doee 
not state that he was told after the notice to 
quit had been given, that he was to claim 
Bs 56 for the month that elapsed after tf>e 
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lit of December 188S«->flo that tlie evidence 
«f Nallatamby is not against the plaintiff. 
Besides, there was the letter of the attorney 
in which he claims Rs. 65. It was an extra- 
jadicial letter sent by the attorney. What is 
the value a letter of that Idnd ? The attorney 
is privileged as an agent» but, like nil agents, 
be must act by virtue of a certain power. The 
plaintiff says he did not instruct the attorney 
to claim only Rs 55, be said '< claim Rs 5S 
^* up to the 1st December 1882, and afterwards 
«* Rs 80 *' - the attorney stated in Court that 
he made a mistake, and the question is this, 
is an attorney who is an agent, entitled to 
bind his client, although he states himself he 
bad mistaken his instructions ? I believe that 
the evidence of the plaintiff, coupled with the 
declaration of the attorney, shew clearly that 
there was a mistake, and a mistake when 
proved to eiist cannot be conatrued into a 
«enunciation of a right or a waiver of a right. 
The plaintiff had given a notice to quit,--»he 
was entitled to do so because he gave it a 
eertain time previous to the date when the 
rent was to be increased. He was entitled 
to have Rs 80 a month from the Isi day of 
December 1882. If it be cl<>ar that a mis- 
take was made by his agent, and it is clear to 
me, then the plaintiff cannot be said to have 
lost his right ; and I am of opinion that Rs 55 
a month should be the rent up to the 1st of 
December 188s(S, avid Rs80 a month should be 
the rent from that time up to the end of the 

) present month. Therefore my juiigment is 
or the plaintiff according to the first prayer 
of his declaration, the rent of Rs 80 a month 
to continue up Jto the end of the present 
month, from thf^ 1st December 1883. 



JuDGMBirr ov His Hokob A. Mubb 



This is an action, in which the plaintiff 
^ims the aggregate sum of Rs 116Ô being 
lo. for eleven months' rent of a «tore in Queen 
street. Port Louis at the rate of Rs 55 per 
month from the 1st January to the 1st De- 
cember I88t, and to. seven months rent of 
.the said store at the rate of Rs 80 per month 
from the 1st December 1882 to the 1st July 
18H3. and also prays that the defendant be 
condemned to quit ^he said store in gpod 
order, &c# Subsidiarily the plaintiff asks in 
ease the verbal lease entered into by the par- 
ties be denied by the defendant, that an in- 
.demnity of the same amount as the rent for 
Jiaving illegally u^ed and occupied the said 
Jtore since the 1st January 18ttS8, should be 
ordered to be paid to him. To this action 
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the defendant '' inter alia ** pleads that he k 
indebted to the plaintiff fbr only one yearns «e 

and occupation at the swte of Rs 55 per 
month, the remainder of tlie claim betii| 
barred by prescription w*tii<di the dsfeodsat 
invokes, the defendant further tcsadeis tla 
sum of Rs 6H0, the amount of the aferesiii 
one year's use and occupation, and the defen- 
dant also pleads additionally tliat there wa 
a waiver of notice te raise the rent ^whieb 
notice is founded on by the plaintiff at 
giving right to the higher rental of Ma 80} hw 
allowing him to remain in the store. Eti« 
deuce has been laid in the eaae^ from wind 
it appears that the plaintiff boaght the stone 
in 1875, at which time he found the deteaiiot 
was tenant of it^ that the latter oon tinned to be 
tenant at the rent of Rs 65 per months unti] ia 
the course of the year 1882, haring receirej 
an offer of B s 80 fbr the store^ the plaintif 
sent a notice to the defendant making him 
to quit on the 1st December 18HS, or other* 
wise to pay a higher rent of JBts 90^ The 
defendant did not leave at the time mentioned, 
and is still in possession. The parties âff 
peered to have hud a conversation about As 
terms upon which the defendant ehonld he 
allowed to remain^ the plaintiff allef^fng that 
he consented to that, if arrears vrere paid np, 
and the defendant that the plain tifP bariat 
withdrawn the notice to quit he remaioei 
tenant at Rs 65 per month. 

Both parties found upon the terms otùe 
sixth article of the recent Ordinance No. 4{ 
of i88 , under which oral evidence is made 
competent in a claim to rent for the ille- 
gal occupation of an immoveable property, 
when the lease is denied, in order to 
prove or disprove the occupation and the 
amount of the indemnity. The pUïntU 
found upon these provisions, as entitling 
him to lead oral evidence, whilst thsde* 
fendant ^ bases his case on the proviso, that 
such claim for indemnity s^all be barred bj 
one year's prescription. The declaratioa ia 
the case was served on the I8th Jul; 188S, 
so that the claim for indemnity prior to iS^ 
July 18nS is pleaded to be barred by Â0 
enactment. ^ ^ 

The plaintiff maintains further, thft the 
clause in this Ordinance does not applt to 
any class of lease, in which the law at prt^ 
sent excludes oral evidence. With this coo^ * 
tention of the plaintiff, I cannot agree ; the 
terins^of the article are perfectty general vH 
absolute in their character, and leave i^ 
doubt in my mind, that ihe intention of ths 
legislation was, that it should apply to >1 
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eases o£ every kind of subject^ and whether 
lie lease was oivil or commerdal in iie eha- 
?cicter« The plaintiff farther founds upon the 
provisiona of the ** Code de Commerce *' as 
^▼in^ him an abeolnte right to lead proof in 
regard to the whole of his claim^ and in this 
'«ray an anterior question arises, before that of 
tlie la^r of prescription can he applied. The 
principal question in this case is« was the* 
'transaction an act of trade by which the de* 
fondsnt being found in possession of the sub* 
jeot at the time the plaintiff bought it, Was 
allowed to remain there as tenant 7 This is a 
question which has exercised the minds of 
Jurists in France, chiefly in consequence of* 
the fact that there are special tribunals in 
that country for the determination of com- 
mercial questions, it being important in many 
cases to fix the true Court in which legal pro* 
c^eedings may be taken. It is clear that in 
such asystemof jurisprudence, an importance 
will be attached to questions of that nature, 
which they haye not, when the law is admi- 
nistered in all its branches by our Supreme 
Court, the result being that in France dis- 
tinctions have arisen, and have in some ins- 
tances been sustained, which it is quite 
unnecessary in our system of law to regard 
as fixed and absolute rules of law. An ins- 
tance of one of these casps to which I thus 
f efer will be mentioned hereafter. We may 
oertainly say this much, that the law of this 
C^olony on such a point should be determined 
by first principles, and not by the expediency 
of one Court rather than another entertaining 
certain kinds of litigation. 

Before leaving this part of the subject^ it 
may further be observed, that this tendency 
of the Court in France, has been increased by 
the fact, that, in recent times, the buying and 
selling of real estate has become a business 
followed by certain persons as a speculation, 
and that in the frequency of such transactions 
a certain namber of Bankruptcies has taken 
place, and the Courts there have become de- 
sirous of extending the Bankruptcy laws to 
such individuals. In doing so they have 
given a wider and more extensive meaning 
to the words *' Commerce '* and '' marchan- 
dise ". There is no necessity in Mauritius, 
which has the beiijefit of special bankruptcy 
Uws, to be léà by the*same considerations into 
* 'distinctions, the very existence of which in 
the jurisprudence of the Colony would prove 
• * . a fertile source of further litigation* 

. It is in the first place to be noticed Hhat 

. Ûe present question concerns the hiring of an 

immoyeable subject^ while it is the fact that 



the general case imoveable subjects can alone 
form the subject of commerce properly as 
called. The idea of commerce involves in it 
the transference of goods from one place to' 
another, and therefore cannot be applied to s 
subject which is incapable of being moved» 
Commerce brings to us the produce of lands 
both near at hand and at a distance, and there 
is a radical distinction between the trade in 
such articles, and the mere buying and selling' 
or hiring of some immoveable subject ; 
accordingly all the transactions mentioned 
in articles 631 and 63xS pf the '' Code de 
Commerce " apply entirely and necessarilf 
to moveables. The Code says that an act of 
Commerce is " Tout achat de denrées et mar- 
''chaudises pour les revendre*' wher» the men- 
tion of " denrées " and *' marchandises ** un— 
doubtedly points out the kind of articles 
which are to be the object of commercial de- 
CL8ions,and implies the exclusion of all subjects 
not of the same 'nature. If it had been meant to 
make the clause absolute and universal in its 
meaning, it would have been easy to have 
said " tout achat pour revendre " omitting 
the words which limit and point out the 
suhere of the Tribunals of (/ommeroe, and 
tnese words being omitted, it might have been 
possible to hold that the buying and selling 
of immoveable subjects, or the hiring of them 
would be an act of trade ; again the difference 
between the sale or the hiring of moveable 
and immoveable subjects is very great. The 
transactions in the one case are completed by 
a real deliveryi and on the other by a symbo- 
lioal delivery ; in the one case, it is possible 
to move the subject from the place where it 
may have been sold, to the most distant part 
of the earth ; and on the other.the subject re- 
mains fixed in the spot where* it originally 
wasj incapable of being reduced into manual 
possession, and yet, at the same iijae capable 
of being hypothecated, of being burdened for 

J ears with a payment of the price, and of 
eing resumed, if the puce be not paid withia 
a reasonable time. Each of the other illus- 
trations given in the 632nd article refer to 
moveable subjects. The only case that needs 
special notice is the phrase " toute obligations ' 
" entre négociants marchands et banquiers *' 
from which it was argued that every transac* . 
tion between people of these characters was an 
act of commerce, but it is clear that the 
phrase must be oon8true(]|^'' secundum maU» 
riam^ubjectam " and refers to obligations 
undertaken by merchants and bankers in 
these characters^ and relatively to their res- 
pective trades, and not to every transaction 
whether civil or commercial which the mer- 
chant or banker may enter into» 
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Every commentator of authority lays it 
down that the obje««t of the transaction, not 
the mere fact of the profession being that of 
a commercial man or banker, will determine 
its commercial character. The^e principles 
seems universally adopted by all writers of 
authority in France» and even authors who 
carry their views of Commercial Law further 
than others in this matter, lay down the 
same rule. I refer to Coujet and Merger who 
in their '* Dictionnaire de Droit Commercial'' 
Bay : (Art. 74) '' Si en effet on prenait le 
'^ mot marchandise dans son acception géné- 
** rique absolue, on serait forcé de décider 
'' que tout achat fait nonseulement pour re- 
*' vendre mais même pour louer l'usage de la 
*' chose achetée, serait acte de commerce, par 
*' conséquent que tout acquisition d'une mai* 
'' son pour la louer, ou d'un bien rural pour 
*' l'affermer, constituerait une operation com- 
'* merciale, ce qui serait évidemment absur- 
•' de ". 

As bas been said, the object which the par- 
ties had in view is the chief characteristic 
which distinguishes a commercial from a 
civil transaction, it follows that every article 
bought with the purpose of creating a traffic, 
or of reselling with a profit, will constitute an 
act ot trade ; further, if the act be done in 
the habitual course of action which consti- 
tutes a trader, there is a presumption that it 
is an act of trade, while individuals who are 
not merchants or traders may do an net of 
trade, by buying something or other with 
tile intention of subsequentlv reselling it 
with a profit. It is then solely the onject 
which the party has in view, which gives to 
the transaction a civil or commercial charac- 
teristic. But th^ Courts of France have almost 
universally heM that the buying and selling 
of real estates is purely a civil transaction, 
this is a constant and invariable doctrine of 
these Courts, and so far as I am aware there 
is no departure from that principle. A leading 
case is reported in Sirey 1 850 Part I page 
693, in which the rubric is thus put : " L'ac- 
*' quisition des biens fonds pour les revendre 
'^ en détail, ne constitue pas un acte de corn- 
*• merce" and the Court of " Cassation " thus 
Btate their views on the question at issue : ^'Que 
^ si dans l'énumération des choses qui sont in- 
^'diquées comme éléments constitutifs de l'acte 
<< de commerce les articles 6S8 & 638 Code de 
'' Commerce ne so&t pas limitatifsil est mani- 
'' feste, néanmoins, que les dispositions de ces 
'* articles ne peuvent être étendues, par ana- 
^ logie qu'à des choses de même nature que 
^ celles qui s'y trouvent énoncées, que le 
'* caractère essentiellement mobilier ae ces 
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^* choses exclut nécessairement de l'eztenm 
" permise les biens fonds et les immeoble^ 
, ^* que ces sortes de biens, en effet rédateat 
'' par leur nature, aux conditions sur les» 
'^ quelles une chose peut être réputée inar- 
*' ohandise, qu'ils ne comportent ni dans kis 
*' transmission, ni dans leur évalnetion» à n 
'* prix déterminé, ni dans leurs pr«Kiuits os 
" mode de jouissanœ et de oonsom^nation, la 
" rapidité, la simplicité et les &eilités que 
" requiert le négoce et qui font qu*ane chose 
'' passe sans entraves et presque sans Ibm»- 
'' lités de main en main avec une valeor 
'' rigoureusement appréciable et un prix <mhh 
<* rant qui la suit toujours et la remplace as 
** besoin." 

The learned reporter to the Court in thiff 
case after stating strongly his view tlian to 
decide, in conformity with the argument of 
the appellant would carry the Court fnr far- 
ther than it had ever gone, warns them thst 
after having decided that'the purchase of real 
estate to resell it, would constitute an act of 
commerce, they would be forced f »rth^ritb fa 
decide, to preserve consistency in their deci- 
sions, that the hiring of an immoveable subject 
would equally constitute an act of commerec^ 
he says : '^ si bien qu'on ne pourrait désor- 
" mais acheter un immeuble pour l'affermer 

sans devenir commerçaut." 

This leads to the observation that almost 
every commentator on those articles of the 
French Code and every decision of the Sa^ 
preme Courts of France invariably lay dowa 
that the contract of lease is essentially one oi 
the Civil Code. Many judgments may bs 
referred to, but it is sufficient to give the ru- 
bric of the case reported S. Y. 1818 Part S 
page 247, of which the rubric is thus conceiv» 
ed : *' Les contestations relatives è l'exéca» 
" tien des baux à loyer intervenus même entre 
" commerçants sont de la compftence du tri*- 
'' bunal civil, le bail à loyer ét^nt essentielle- 
'' ment un contrat de droit civil. " The case 
quoted by the plaintiff from $• Y. I8ôi($ Fart 
I page ^3, was the hiring of a carriage to 
convey merchandise from one place to ano- 
ther, and being thus concerned with a mo-* 
veable subject is not in my opinion ia poinl^ 
the article in question of the " Code de Com- 
merce " expressly lecognizing that the hiring 
of moveable subjects is within the^ competence 
of commercial tribunals. The plaintiff quot^ 
another decision from Sirey 1^5 1^ ^ti^^i, in 
which the rubric is ** hs bail d'une usiae et 
*' de son mobilier industrier ne constitue paa 
" un acte de commerce de la part de ron pro- 
" priétaire, au cas même oii il est commer- 
*'«>çaht et bien que cet acte ait un caractài» 



€€ 




■*ï*» 




DECISIONS OF THE COUETS OP MAUEITItIS 



161 



oommercial à l'égard du premier qui a loué 
l^ueine pour l'exploiter ''• But this decision 
llxistrates the danger which I pointed out at 
txe beginning of this judgment, and cannot 
Kx my opinion be taken as a precedent for this 
s%se, inasmuch as one part of it is in favour 
»f the plaintiff and the other of the defendant. 

TVith the doctrine I have now stated» that 
the fairing of an immoveable subject is not an 
act of commerce, I entirely agree ; applying 
tlie doctrine to the question in handj the cir- 
CYixnstances want all the characteristics of a 
commercial transaction^ the plaintiff clearly 
bought the subject, not as a speculation to 
sell over again^ but as a permanent invest- 
ment of his money, on his entry he finds the 
defendant there as tenant, and he continues 
him in that capacity ; this seems to be clearly 
a contract of civil right, and the parties 
though both were traders, had nothing to do 
in the relation of landlord and tenant, with 
their respective commercial poursuits. 

It has been said that the Dictionary of 
Commercial Law by Coujet and Merger, has 
carried further than others the principle that 
speculation and trade may be involved in the 
foirchase and resale of immoveable E8tale,and 
they suggest that whenever it is certain that 
the contracting parties had tlie intention of 
making a traffic, and that the purpose of the 
ivhole transaction was speculative, it could 
not be pretended that they did not do an act 
of commerce. . Even these authors however 
limit their doctrine in this way, that the in- 
tention to resell only makes the purchase a 
commercial matter, when the projected resale 
is the determining cause of the operation^ and 
the speculation bears precisely on the profit 
to be derived from the resale ; and they con- 
fine their theory, that real estate may form a 
commercial transaction, to the case when it 
forms part of what they called '' un fonds de 
*' commerce " a stock in trade, it is in that 
event onljf, that the immoveable subject can 
be according to them subjected to the Com- 
mercial Tribiyial. 

• • Holding thorefore that the present ques- 
tion is ns^ one falling under the '' Code de 
^ • '' Comtierce" it seems impossible to form any 

* other conclusion^ but that the case must be 
brought entirely within the operation of^the 
sixth article of Ordinance No. 15 of logl, 

* wbich I hold applies to all leases whether* 
cominercial.or civil. Oral evidence is made • 
competent to prove '* any " claim to rent for 
the occupation of an immoveable property. 
The language is absolute and seems to me to 



extend over the whole range of the contracts 
of lease and real estates, but then when the 
contract of lease is denied and is not esta- 
blished by writing, the oral evidence sets up 
the claim to the extent only of one year's in- 
demnity, and I am of opinion that the plain- 
tiff can only recover for the year preceeding 
the raising of the summons. 

A subsidiary question was argued by the 
parties, notice to quit the subject at 1st De- 
cember 1882 was given to the defendant by 
the plaintiff, with the alternative that if he 
chose to remain, the rent was to be raised to 
Bs 80 per month. The defendant did remain, 
and there can be no doubt that the presump* 
tion in the ordinary case should be, that the 
party who remains in the premises, from which 
he has been warned, has acquiesced in the 
payment of the higher rent claimed from him. 
This however is a mere presumption which 
can be taken off by proof that the landlord 
has withdrawn his notice, and allowed the 
tenant to remain at the original rent, or if as 
in the present case, the decision by the plain- 
tiff's own delay has come to depend upon the 
section of the Ordinance, in which the law 
contained in the proviso comes into opera* 
tion, all that the plaintiff seems entitled to is 
an ' indemnify for the use and occupation of 
the sabject. The notice will be in forcé only 
if the plaintiff made his claim for rent in 
time. If by sleeping on his rights, he allows 
the prescription of the Ordinance to operate, 
ho has only himself to blame ; that the Court 
must proceed to consider the* real sum to 
which he is entitled for the use and occupa- 
tion of the subject. Here the accidental fact 
that the plaintiff had a friend who was willing 
to give a higher rent, does not show that the 
property had in reality increased in value. 

I am therefore of opinion that the loss for 
which the plaintiff is entitled to be indemni- 
fied, will be properly gusged by allowing for 
one year, prior to the raising of the action, an 
aggregate sum equivalent to a monthly rent of 
Bis 55, and a further indemnity at the same 
rate from the day of the service of the sum- 
mons to the date of the judgment. 



• • 



Judgment of His Honor J. Kouillabd 



The plaintiff in this case claims from the 
defendant eleven months rent of a shop in 
Port Louis, in which the defendant carries 
on hif tr|ide,*from Ist January 188JS to Ist 
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December 188?, at the rate of Rb 55 a month, 
and seven month's rent of the ssme shop viz. 
from let Deoemher 1H82 to the Ist of July 
1883, at the rate of Be 80 per month. 

Amongst other grouDcIs of âefenoe, a plea 
of prescription was raised under article 6 of 
Oxdinance 16 of 1881, which enacts that : 

" In any claim to rent or indemnity for 
" the occupation of immoveable property, 
" oral evidence shall, when a lease is denied 
" and is not completely established by writ- 
" ing, be admissible to prove or disprove the 
" occupation and the amount for payment of 
" indemnity, and the party suing shall be en- 
" titled to such indemnity although it may 
*' lesult from the oral evidence given, that 
** the occupation existed under a lease. Pro- 
" vided that such claim for indemnity shall 
" be barred by one year's prescription. *' 

' It was in other words contended by the 
defendant, that inasmuch as the plaintiff 
could not produce any written lease of the 
ahop as required by article 1716 of the Civil 
Code, the only proof allowed to him by the 
above ordinance was that of the use 4nd occu- 
pation by the defendant of the premises, and 
that plaintiff's claim ought to be limited to 
use and occupation during the year preceding 
tfae date of entering the action. 

The plaintiff contended, on the other hand, 
that as the shop, the rent of which was claimed 
from the defendant, had been leased and occu* 
pied by him for the purposes of his trade, 
oral evidence of the lease, in the same way as 
evidence oî, all things relating to commerce, 
(when there is no special prohibition enacted 
by la«r) was receivable in Court. 

The point was fully arffued before us, and 
numerous authorities cited on both sides. 

It seems to me after careful consideration, 
that the proper solution of the question at 
issue between the parties, is to be found in 
• the very text of article 682 of the Code of 
Commerce, which gives a definition of what 
may be considered as " actes de commerce " 
80 as to bring them within the jurisdiction of 
the TriËunals of Commerce. 

The first paragraph of article 633 ranks 
amongst *' actes de commetce." 

*' lo. Tout achat de denrées et marchan> 
^ " dises pour les vendre... ou même pour en 
^ louer simplement l'usage/* 



If we next proceed to examine the 
enumerated in the renaaining part of tniài 
632 and in article 633, as being " actei dt 
commerce " we find that tbej likevrise tn- 
template trading in moveable prc^rty. 

In conformity with the principles laid don 
in the two articles abovenaentioned, both Ht 
French Courts and the Frencli cowmenttba 
bold that immoveable property cannot \a 
considered as " marchandise ", and thit ge- 
nerally speaking it cannot be the object d 
trading. See " Pardessus No. 8." "• 

It has been ruled by the Court of Cia- 
tion(Sirey Villeneuve, 50. 1.693) (bit tix 
purchase of immoveable property, even wiA 
the intention of eelling it again, doei set 
amount to an " acie de ~ ~ ** 



It has been also decided by the impemi 
Court of Paris (Sirey Villeneuve 1861 Ï. 56;) 
that the lease of an immoveable propert; tx 
the purpose and with the intention of sublet- 
ting it, does not constitute an " acte de coif 
merce" (See on the same subject 8ire; Ville- 
neuve 1850. 8577 and 581) and S. V. UH 
t. 414. and S. V. 1868. 2. 25) on the pointi 
settled by the above decieions, no coatnrj. 
decision can be found. 

It seems difficult then to anderstaad bov, 
when a purchase (or lease) of an immoveiblf 
property, with the intention of selling ■(« 
subletting) it is not considered Ijy the law to 
be an " acte de commerce ", the lea«e oCctf 
tain premises, with a view to using them u> 
shop, can be an " acte de commerce, " «o « » 
allow the party to introduce oral evidence to 
prove the tease, contrary to the proviMW^ 
article 1715 of the Civil Code. 

On the special point submitted to our cMf 
sideration, only one decision of a french Court 
of appeal has been found, which ruled éù 
oral evidence was not admissible, S- V* ^-^ 
237, but the terms of the judgment are reiy 
strong, the Court indeed seems to conâda 
that the point was bsyortd dispiite, it is lin- 
gular that not a single decision of the frenà 
Courts should have been found hereafter on 
the point whether in such cases tBe <Caurt 
might allow oral evidence, it seems u if >1|* 
question were considered as settled àei^' 
tively. 

The Second Counsel for the plaintiff ot^^ 
éeveral decisions, S. V. 1863. 1. U. B.T.lBi^ 
1. 299, but in all the casaa referred Ui ^ 
things were moveable property which d<*^I 
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under the heading of *' denrées '' or 

* marchandises/' In another case S.V. 1851 
3. 831 , mrhich the defendant seemed to consi- 
der a strong authority in his favour^ it was 
held by the Court of appeal of '^ Colmar *' that 
El manufacturer who had tal^en on lease an 
Immoveable property and its accessories, (son 

obilier industriel) in order to enlarge his 
manufactory had made an '' acte de corn- 
ue '% but the transaction in that case was 
xiot viewed by the Court in the light of a lease 
of immoveable property, but as an '' entreprise 
^^ de manufacture", which article 63*2 of the 
Code de Commerce includes in express terms 
amongst '' actes de commerce." 

Two decisions of the Supreme Court were 
cited. In one of them, Chauvet V8« Robert, 
Piston's report 1864 p. 89, the defendant does 
not appear from the report, to have been re- 
presented by Counsel^and there is every proba« 
bility that the case was QOt fully argued before 
the Judges. In the other Fitzpatrick vs. Be- 
8onguer which is not reported, imprisonment 
v^as decreed against the defendant, a trader, 
who had taken on lease one of the hotels in 
this town, and this may imply that the Court 
held that the lease of an immoveable property 
taken by a trader for the purposes of his trade, 
constituted an act of commerce, but, as the 
defendant was also an alien, it is also possible 
that the judgment of the Court decreeing im- 
prisonment was founded on this latter circums- 
tance, the Becord is silent as to the ground 
on vhich caption of the body was decreed. 

I am of opinion that the lease of the shop to 
the defendant, even if it were taken by him 
for the purposes of his trade, does not consti- 
titute an *' acte de commerce '' and cannot be 
proved by witnesses, and that the plaintiff, in 
the absence of a written lease, can only recover 
for use and occupation of the premises for one 
year preceding the 18th July last and also 
for use and occupation from the 18th July last, 
date at which the action is entered, to the pre- 
sent dat;.— One last question remains to be 
solved, namely, the amount of the monthly 
sum payable in lieu*of rent. The defendant 
is ready to suffer judgment at the rate of Rs 55 
per month, which lie liad hitherto paid to the 

* plaintiff. Bui tfie plaintiff claims Rs 80 from 
1st Decëlaber 1883^ on the strength of a notice, 

• * ^ which Vas served on the defendant at the end 

of last year, warning the defendant, that if he 
did not feave the premises on the 1st Det^m- 
bçr 188S the rent would be increased, to 

• Be 80. 

In preseflce of the fact that subsequently toT 
the ncticsi rent at the rate of Rs 55 a month 



was claimed from the defendant both by 
plaintiff's attorney and by the plaintiff's agent 
Nalletamby, I am inclined to think that the 
notice was waived by the plaintiff, as sworn 
to by the defendant ; but the question seems 
immaterial, inasmuch as what the Court has to 
assess under Ordinance 16 of 1881, is a fair 
indemnity for the use and oocupation of the 
premises, independently of any convention 
between parties, which in matters of leases, 
cannot be proved bv witnesses. If the plain- 
tiff attempted to raise the rent of the shop, it 
was not as he admits himself, because his 
property had become more valuable, but be- 
cause he wanted to get rid of Defendant as 
tenant, the sum of Rs 55 a montais therefore 
a reasonable indemnity for the use and oocu- 
pation of the premises by the defendant, and 
I shall allow to the plaintiff an indemnity at 
the rate of Rs 65, a month for one year from 
the 18th July 1882 to the 18th July 1883; at 
which date the declaration was entered, viz : 
the sum of Rs 660, and also an indemnity at 
the same rate from the 18th July 188a to the 
date of the present judgment, say, a lump 
sum of Rs 180. 

The notice to quit is further validated. 



Supreme Court 



Action for recovbrt of momet due for 

GOODS SOLD AKD DELIVERED.— PaYHENT 

BY Bankrupt on accotjnt.of the debts 
OF HIS Bankruptcy, after jssue of his 
Certificate of Bankruptcy. 

This is an action for recovery of Ihe sum of 
Rs. 1,101,60 for goods sold and delivered. 
The defendant acknowledged to have pur^ 
chased the goods, but alleged that he is only 
indebted in the sum of Rs* 958, as he had 
paid the remainder and produced receipts. 

The plaintiffs admitted that the payment mm- 
tioned by defendant had been made, but 
explained that it did not apply to the debt. 

The plaintiffs stated that t^e Defendant had 
beeu formerly a customer of their Firm, and 
that he had become insolvent, and had only 
paid SO o/o of his d^ts ; that when he again 
. applied to become a customer of ihe Firm, 
they had agreed again to deal with him^ 
provided he paid a further sum of 80 o\o on 
what he owed them, so that their total lose 
wouJdonly amount to 50 ofo of their claim. 
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Tb thii, the defendant aesenied and the ium 
alleged by him to have been paid on aeoount 
of the debt now claimed from him, teas in 
fact paid in accordance with thie arrange^ 
mentm 

The Court vpon the facte decided in Javor of 
the plaintiffe. 

In the second place the Defendant pleaded 
that under Article 160 of the Bankruptcy 
Ordinance {Ord. 83 0/1853), any arrange^ 
ment made hy a Bankrupt to favor one 
creditor to a greater extent than the other 
is declared to be null and void ; and by 
Article 152, no debtor after his certificate, 
shall be liable to pay any debt for which he 
shall be discharged. 

The Court held that theu sections did not 
'apply to the payment made by the Défend-^ 
ant under the arrangement related by the 
Plaintiff's. 

Judgment in favor of Plaintif for Ks. 1,101.50 
with interest and costs» 



Before 
His Honor A. Mu&b— Second Puisne Judge 



and 



His Honor John Rot7ILlabi>— Acting Puisne 

Judge 



DUFF & Co.— Plaintiffs 

versus 

MEERZA CHUTTOO— Defendant 

H. Oaléa, Counsel for Plaintiff, 
A* BoLANno, Attorney for the same. 

T. L. Jenkins, Counsel for Defendant, 
A. Rohan, — Attorney for the same 



Record No. ^1948. 



3lst October 1888. 



Mr Justice Mubb : — In this case there is 
a question of fact and a question of law to be 
determined by the Court, the question of fact 
will appear when I state the nature of the 
case. This is an action for the payment of a 
cUim cf Es 1^101.50, plus a sum of BsllO, « 



which is stated to be a diaooant of 10 pe 
cent, and which it is alleged the défendant ba 
forfeited in consequence of not haying jifQÎ 
the principal sum at the time of the msa( 
of the action. The plaintiffs depart from tk 
latter claim, so that the claim is rednce^â 
the exact sum of Rs 1,IOI.50^ fof goods 9^ 
and delivered to the defendant. 

These goods were sold and delivered on tk 
17th and 22nd of June and the I3th of Joly 
1882. There were other floods delivered b 
the defendant in the preceding' month of Maj, 
and subsequently in the month of Decern^ 
and January and February, but those gooji; 
both those which precede and those whkk 
follow the three days I have vaentioneàf at 
not part of the claim in the present acmos, 
and have not to be determined by the Coïïti 

The defendant admits the delivery of tk 
goods — he admits that he ordered them i 
that they were delivered to him, and he ^ 
mits the prices in the ac<H>ant hetweea tk 
parties ; and his defence is that he is not is- 
debted in the sum of Rs 1101.50, hut in tfe 
sum of Rs 958 only. He tenders docameoti 
proving payment of Rs 485.66, and he ajgna 
that on the x^Sth of November he paid by 
cheque a sum of Rs 485.66 and a snm é 
Rs 200 in money ^ and that the said sum was à 
payment of nis indebtedness toward the plais^ 
tiffs. This state of facts is denied by the pl^ 
tifis who say that there was only one payment 
made on that occasion, Rs 485.66, axi<( ^^ 
that sum consisted of two sum^j one on s^ 
count of goods of the value of Rs 286Mm 
and delivered in the preceding month of ^Qi 
and the other of a sum of Rs 200 which vtf 
paid on a special account. That brings me to 
remark that the defendant here had beeaio* 
solvent some time previous to the date ot 
these transactions^ during the }ear 1831. He 
had been previously absent in India, and ha 
affairs had been managed by his brother, and 
on his return to this Colony he found hinw^* 
insolvent, and obliged to make afi arrange 
ment with his creditors. An arrangement wtf 
made under the control of the Cotirt, by which 
he paid ^0 per cent to his credkorsi and that 
arrangement was compfete^^in August 18SI 

c 

The plaintiffs were creditors for tfie sum d 
Rs 16,789 and they, along with th^ other 
creditors, accepted the composition^ arran^^ 
ment of 20 per cent, which the defendant er 

egffged to pay to all his creditors. They ^ 
cordingly received payment of one fi^h « 

' their claim/and then that matter had its eni 
The defendant has been tor many y^'^'^^ 
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eiistomer of the plaintiffs ; about a year after 
t\ie arrangement he went to the plaintiff's 
premises^ and told them that he wished a^ain 
to become their customer and buy g;oods from 
tliem. The reply of the selling clerk a Mr. 
X.aroqae wop, that they had lost a good deal 
of money by him formerly, and that he must 
oonsult the leading partner in the firm, Mr. 
'Walter Rogers^ as to what could be done. 
There was then some négociation between the 
parties and the defendant was told^ and it is 
aworn to both by Mr. Walter Rogers and Mr. 
Xjaroque — that unless he could reduce to a cer- 
tain extent the great loss they had sustained by 
liim on a former occasionj further business was 
impossible. They then proposed to him — and 
they swear that he assented to it*-that he 
fihould pay to them in addition to the 20 per 
cent of their old debt, 30 per cent» so that 
their loss would be just one half of the sum he 
owed them, and he would pay them 50 per 
cent. They swear that he agreed to do this, 
and to make payments of the sum of 80 per 
cent by instalments of Rs 100 per month, and 
the question arises as to whether that was or 
was not the case. The defendant denies these 
facts. He says that nothing of the kind was 
mentioned to him» that when he asked for a 
renewal of the business between himself and 
the plaintifis, they said *' we cannot do this for 
• ^you unless you pay in advance." The propo- 
* «al was that he should pay certain sums in 
advance for goods to be afterwards ordered, 
and he says it is in that way that he paid the 
sum of Rs 100 on the 15th of May» that was 
^t a time when he had given no order for 
goods. The first order for goods was given on 
the 25th of May some days afterwards; and 
goods were subsequently ordered» while he 
continued to make these payments of Rs 100 

ST month. He made in all three payments of 
s 100» and one, they say, of Rs 200. He 
affirms he made this payment of Rs 500 in 
prepayment of the plaintiff's claim. 



On this question of fact, the Court is clearly 
of opinion the plaintiffs have made out their 
case. It is in the first place an incredible 
supposition, that a firm of merchants should 
make a^ arrangement with a customer to pay 
in advance before any order was given. I can 
conceive ihXt they might make a bargain with 
hiifl, that he should pay in cash upon delivery, 
ol a partial sum at delivery, and the rest pay- 
able at the usual credit ; but that there 
sholild be an arrangement between ^he parties 
that prior to any order being giv^n, there 
fbould be a deposit in advance, seems t(fbe an 
incredible fiict, and one which goes against 
the defendant very seriously. jThere is auot]xer 



fact which seems to disprove this assertion» 
and that is the terms of a receipt which still 
exist. That receipt very clearly sets forth that 
the sum given was a sum paid upon the old 
accouKts between the parties. 

This receipt still exists, and undoubtedly it9 
terms strongly confirm the case of the plain- 
tiffs. There ara three receipts which the de>* 
fendant has mislaid or suppressed^ or which, 
at any rate, we have not here» and one of 
those is that whioh represents the sum paid 
on the 1 5th of May — the plaintiffs say that at 
that time they did not put in the words '' sur 
''ses anciens comptes*' because he had ordered 
no goodsi^that subsequently when he had 
ordered goods as it was possible he might 
say the payments were on account of the 
goods he had ordered» they inserted the words 
*' sur ses anciens comptes." That was accord* 
ingly done, and I have no doubt that the 
proof of these facts is complete» independently 
entirely of the parole testimony» we have this 
documentary evidence» which supulies com* 
plete proof of the disputed facts» and therefore 
the case of the plaintiff is the true one. If we 
had to consider the matter upon the testimo* 
ny of the parties, we have three witnesses^ 
Mr. Walter Rogers, M. Laroque his selling^ 
clerk, and Mr. Martin his Collecting clerk» 
who all testify to the same facts and whe 
contradict the defendant. There is therefore» 
no doubt in the mind of the Court» that upon 
the facts of the case the matter has to b^ de-* 
termined in favor of the plaintiff. 

There is another question of fact on which 
the parties are at variance^ and that is as to 
the sum of Rs 200, with was paid upon the 
25th of November. As to that sum the defen* 
dant maintains that Mr. Martin came to him 
in the forenoon, and got a cheque from him 
for Rs 435.65, on account of what he owed 
the firm — that in the afternoon Mr. Martin 
again came to him and represented that he 
had expected to receive something more from 
him, and thereupon, the defendant says» he 
paid Rs £00 in ready money which he had on 
the premises. The plaintiffs on the other hand» 
maintain that this is an unirue account» that 
the Rs 200 waa paid» as the receipt which is ^ 
produced states» on accoupt of the 30 per 
cent on the old debt o{ 1881» which he had 
agreed to pay by monthly instalments^ that 
he had been two months in arrc/lr then, and 
he consented to pay that sum» and ihey shew 
very clearly and distinctly by the accounts 
they have produc<>d» thatt)irre was an account 
for goods which was then due» which amount- 
ed to Rs 284.87» and that tliat is the exact 
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sum, together with a quarter per cent upon 
the accountj Mrhich is made up of these two 
sums. In addition to this strong fact we have 
the oath of Mr. Martin, who positive! j swears 
that he did not receive two different sums 
that day from the defendant, hut a cheque 
for the whole sum and that he had notliing to 
do with him on that day except what he 
stated. The Court is unhesitatingly of opinion 
that the circumstances of the case confirm the 
statement of Mr, Martin in this matter, and 
the Court is bound to hold that there were 
not two payments made by the defendant on 
that day, but only one sum of Rs 485.66 and 
that of that sum, Rs SOO was a payment on 
the "anciens comptes." The question of fact 
is thus decided in favor of the plaintiffs. 

We have now to consider a very important 
question of law which the defendant raises in 
this matterj and one which is founded upon a 
section of the old Bankruptcy ordinance 
^hich is in force in this Colony. It is per- 
fectly plain that one of the great principles 
that lie at the foundation of all Bankruptcy 
laws in every country is and must be this^that 
upon the failure of a debtor to pay his credit 
tors in fuU^ the inadequate fund ceases to be his 
property, and becomes the common property 
of the creditors. It seems to follow as a con- 
sequence from thisj that there shall be a fair 
and just distribution between the creditors of 
* the bankrupt's estate of the whole common 
fund—and that there shall not be a preference 
given to one creditor over another. In dif- 
ferent bankruptcy sjstems^ various regulations 
have been made to endeavour to carry out 
this principlci amsng others^ in certain cir- 
cumstances, in <he bankruptcy ordinance 
which was recently in force in this Colony^ 
treble the amojint of the sum is to be paid as 
a penalty, and there arc two sections near each 
ottier which also tend in the same direction. 
By the 150th section it is said: 

" Any contract or security made or given 
^* by any bankrupt or other person unto or 
** in trust for any creditor for securing the 
** payment of any money due by such bnnk- 
^^ rupt at his bankruptcy as a consideration 
» <'jor with intent to pursuade such creditor to 
^ forbear opposing or to consent to the allow- 
•* ance of the bankrupt'ii certificate or to forbear 
^' to petition for the recall of the same shall be^' 
Toid, and tlîe money is not to be recoverable, 
and the party sued on such contract or secu* 
rity may plead the general issue. 

That is one of the regulations. 

It is a legal contract to prevent a ban- 



kruptcy proceeding freely, and to prewent the 
certificate being freely confirmed^ «Hien it 
comes to be granted and during the existence 
of the bankruptcy. But the clause on yrhieh 
the defendant founded his objection is the 
152nd which is in these terms. 

'' No bankrupt after his certificate shall 
'' have been allowed^ shall be liable to pay or 
'' satisfy any debt claim or demand from 
'' which he shall have been discharged by 
'' virtue of such certificate, or any part of such 
" debt claim or demand upon any CM^ntract 
^' promise or agreement made after the issuing 
'' of the fiat or filing of the petition for adjudi- 
** cation in bankruptcy^ and if any bankrupt 
" be sued upon any such contract he may plead 
*' the general issue^ and give this ordinance 
" and the special matter in evidence.^' 



99 



This clause evidently contemplates more 
than one special circumstance^ in the first 
place, if the matter shall arise after the cer* 
tificate shall have been allowed* in the second 
place the bankrupt is not to be liable to pay 
any debt upon any contract promise or agree» 
ment made after the issuing of the fiat or 
filing of the petition for adjudication in bank« 
ruptcy, so that the ordinance seems to can» 
template some arrangement made during the 
existence of the bankruptcy^ and to be fulfilled 
after the certificate has been allowed. What 
the statute further says is that no bankrupt 
shall be liable to pay or satisfy any debt upon 
any contract, promisCyOr agreementj made after 
the issuing of the fiat, and it is very clear here 
that if there had been an agreement between 
the plaintiff and the defendant, under which 
he had made a promise to them to pay this 
90 per cent after the certificate had been 
allowed, and that had been done during the 
existence of the bankruptcy, this section of 
the Ordinance would have directly applied. 
But I fail to see that it applies to the cir- 
cumstances of the present case, the defea* 
dant could not have been sued on any suoh 
promise in any Court of law ; what thp de* 
fendant did was this: he went to the plaintiff 
a year after the arrangement was completed, 
and asked for renewal of credit. The^^laintifi 
said ^' we cannot renew cfedit to yoa, we 
*' have made a great loss by you and you 
^* must make our loss less," that is to iay,*y<m 
must give us a greater profit on the goods we 
now sell than we otherwise would hare had. 
It might i)e argued that such a promise was 
against |lie bankruptcy statute if saoh a pro» * 
miseVasasked to be enforced by the Court, 
but \iexe what have we got ? There was a na- 
tural obligation undoubtedly, and but for the 
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statute it would have been due. We have this 
debt still existing, but for the procedure of the 
statute^ and we have the parties coming to- 
gether and the defendant apparently with 
*^viUingxie99, consenting to pay certain sums. 
^lie sums have been actually paid^ with the 
vie^Ty as we have held as matter of fact-« 
^' en règle sur ses anciens comptes *', and it 
-eeems to us to be out of question that the de- 
fendant should now be entitled to say that 
baving appropriated these sums for a special 
purpose, and the matter being entirely past 
and gone, you had money of mine in your 
liands^ and you are bound to apply that to the 
payment of my debt — ^for that is his argument. 
Sut the Court holds that that is a matter 
upon a different transaction entirely, and that 
it is a matter which does not arise under the 
«tatute. 

That being my opinion, and also I believe 
ihe opinion of my learned brother, it remains 
merely to state that we find the defendant 
liable to the claim of Rs 1101.50 with interest 
at 12 per cent, it being a Commercial debtj 
and costs. 



SUPREME COURT* 



• « 



l^IT OF INJUNCTION.— FbLLING OF TIMBBR 
VNDER A LEASE. — SaLE OF WOOD TO THIRD 
PARTIES, NOT BOUND BY WRIT. 

Defendant teas the lessee of a portion of land 
on the sea coast of Flacq, helonging to GO' 
gemment, partially planted with filaos, and 
a portion of which he was entitled to cut 
year hy year. 

The plaintiff alleged that Bax had contraven' 
ed the lease, and was felling trees that he 
was not entitled to cut, and applied for a 
writ of injunction which was granted. 

It appearslHhat ihej)efendant, Bax, had sold 
a portion of the wood to Messrs. Pilot and 
Bigfiignoh, the intervening parties, this wood 
waslying on the land leased, but it oould 
not he removed in consequence of the writ 
abùsementioned. ^ 

The Court held that there was nothing, to 
shew that the trees felled, and sold to 
Messrs. Pilot and Bigaignon, were not part 
of the trees Bax was entitled to cut down-^* 
that moreover the intervening parties had 



purchased in good faith, there was nothing 
to lead them to suppose that the right to 
sell, conferred upon Bax by his lease, had 
been withdrawn» 

Ruled that the writ of injunction quoad the 
trees cut by Messrs. Pilot and Bigaignon, be 
dissolved. 



THE COLONIAL SECRETARY— Plain- 
tiff. 



versus 



BAX— Defendant 

PILOT and BIGAIGNON— Interyening 

parties. 



Before 

is Hqnor E. FellereatTj— ^Acting Chief 

Judge 

His Honor A» MurEj — Second Puisne Judge 

and 

His Honor J. Rouillard — ^Acting Puisne 

Judge 



The Substitute Procureur and Advocate Ge- 
neral,-^ Counsel for plaintiff 
J. GuiBBRTj-^Attomey for the same 

W. NEWTON^^Of Counsel for Defendant 
H. Bertin^ — Attorney for the same 

V. Dblafate,—- Counsel for Intervening par- 
ties* 
E. Sauzibr,— Attorney for the same. 



. Record No. «1,175 • 



Zlst October 1888. 



Mr Justice PeUereau ;— In this matter the 
Colonial JSecretary has obtained a writ of in- 
junction in terms which are fully set out in 
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the writ itself» and which practically effect 
If eesrs Pilot and Bigaignon. The writ was 
obtained upon an affidavit sworn by Brousse 
and Faduilhe» in which it was stated that ^* in 
*' breach of the terms and conditions of tho 
^ lease which is evidenced by an instrument 
** drawn up by Mr Notary Vincent Gefifroy 
" dated the STth May 1868» trees have been 
*' cut down in the four rows of filaosmention- 
** ed in article 4 of the lease» and up to the 
*' present time the trees of the said four rows» 
^' which have either been cut down or other- 
" wise injured^ have not been replaced agree- 
^' ably to the said article 4 of the said lease. 
" That in breach of the obligation imposed by 
** and under article 5 of the snid lease all the 
unplanted parts of the land leased have not 
up to the present time been planted. That in 
'^ breach of article 7 of the lease the present 
'' holder of the lease Mr Lucien Bax is actu- 
^' ally cutting down a great many trees be- 
'' ing on the land leased» altho* before the 
^' end of June of the present year» the trees 
** previously cut down had not been fully re- 
•' placed agreeably to the lease ''.— 

It will be noticed that up to the time when 
the ^rit of injunction was applied for» Bax 
ivas allowed to remain in possession of '' pas 
*' géométriques *' in right of the lease. Under 
one of the conditions of the lease^ if any breach 
of tl^e lease is committed, or if certain acts are 

^ done» upon a mere application for possession 
and upon an affiilavit» the lessor can re-enter 
«nd take possession of the land leased^but 
three conditions are requisite to allow this to 
take place : there, must be first, one of the 
breaches mentioned in the lease, second the 
application for ihe writ of possession, and 
third» the affidavit ; up to the time when the 
-writ of injunction is applied for, Bax is allow- 
t;d to remain in possession of the land, and he 
is allowed to hold himself out to all the world 
as being the tenant, having a legal right to the 
land hy virtue of his lease. Whatever mny 
be said against Bax may not always bo said 
against third parties, wlio seeing Bax in pos- 
session of the land, may notas if he were enti- 

• tied to that possession for certain purposes. 
Pflot and Bi-juigiion have produced an affida- 
vit in which they refer^to the lease, and there- 
fore they may be held to have a knowIedu;o of 
the lease, imd they may be considered to be 
bound by the conditions of the lease ; but 
theie was nothing in the lease to shew to 
Pilot and higaignon that there had been a 
breach of the conditions of the lease, and the 
fact that the Government allowed Bax to 
remain in possession, and that Bax was to all 
|ij)|Mîarances a tenant under tbatexistiug lease^ 



was a fact which, up to the moment when the 
lease was attacked, ekiabled and induced tliird 
parties to consider hmi as having rights ça 
the lease» and by virtue of the conditions i 
Therefore Pilot and Bigaignon may, be 
sidered as having rightly taken Bax to b 
the power under the lease» of selling 
'' filaos " which did not form part of the 
rows of the '' filaos '' planted, and they 
not to ascertain whether he had fulfilled ye 
ago all the conditions of the lease ; and y 
they saw that Bax was allowed to remain 
possession, it was not for them to go and 
tain whether all the land had Wn planted. 
It would be going really too far to suppose- 
that before a man can safely buy the vegetable» 
of a tenant's garden, being the fruits of the- 
soil, when the landlord allows the tenant ti> 
remain in possession, he must enquire whe-^ 
ther there has been a breach of the lease or 
not ; it is for the landlord who suffers tc^ 
enter an action, and had the action been enter» 
ed in this case, then ofcourse the Oovemment 
might have said, the right of Bax could no 
more be exercised— 'but so long as he waa 
allowed to remain in possession of that lease 
intact. Bal must be taken as between him and 
the third parties to have had the right of sel- 
ling under the lease, and the third partie» 
especially must be considered as entirely pro- 
tected, when they give their money for that 
which under the lease Bax may be considered 
as having had the right to sell. Breaches oF 
the contract they were not awaie of, and can-^ 
not be bound by, since the Government itself 
has not taken action in order to signify to the 
tenant or to the world whether any breach 
had been committed. 

The question which remains, is whether 
timber which has been cut by Pilot and Bi- 
gaignon» was timber which Bax was not enti- 
tled to cut under the lease. There is nothing 
whatever in the affidavits of Government to 
shew that the ** filaos " which have been cut» 
and are uow lying on the ground, are part of 
the four rows of filaos which, existed original- 
ly, or of those which may have been planted to 
replace them— there is nothjng^to sKow that . 
that timber is beyond a sixth part of thefilaos 
which Bax was entitled to cut» and' there|bre 
Pilot and Bigaignon may very well^say. 
** We have looked at the lease which you have 
^* never attacked, we have seen that a right 
" existed" to sell so much of the filaos» we 
*' hai^esWorn an affidavit that Lucien Bax has < 
'* the right to dispose under the lease from the 
" Government of the trees cut. Goverfament 
^' has not at all shown by any affidavit or eri- 
'' dence» that the timber there cut exceeded the 
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ix tH part which by virtue of the lease Bax 
lad a right to cut^ and therefore the Go- 
remment is not entitled to say that as a 
regards us. Pilot and Bigaignon^ Bax has 
not tlie right to sell '\ 




and * Bigaignon have dealt lei 
itli a party* who as to them had the right of 
sposing of the ^'filaos '* trees» — it is here 
le property of a person who has the right 
> dispose of it, which they have purchased, 
ad under the circumstances they seem to us 
ititled to obtain the removal of the writ of 
Inunction» unless there be something in the 
ase which is pending between Bax and the 
Government which may affect their rights. 
jVhat is the action pending between Bax and 
he Government ? The Government contends 
:hat Bax has committed certain infractions of 
!;he lease, that behaving broken certain of its 
conditions, it is entitled to have that lease can- 
celled. But supposing the Government obtains 
judgment in its favor, will that judgment 
in any manner affect the right of disposal of 
the timber, which Bax possesses as towards 
third parties, or affect the subject which Pilot 
and Bigaignon under the law have had by 
buying moveables from the possessor of those 
moveables P Suppose the trees cut had not 
been replanted, ofcourse the lease would have 
been cancelled as against Bax.«— Bas was the 
teAant up to the momentwhen the application 
for the cancellation is made. 

It is said in the deed of lease that '' ipso 
facto ''^ by the breach being committed there 
will be a cancellation, but nevertheless that 
cancellation must be applied for ; and if the 
Goverment allows the tenant to remain in 
possession, there are certain rights which as 
we have shown accrue to third parties from the 
fact of that possession ; and can the cancella- 
tion which takes place afterwards, act retroac- 
tively so as to destroy the rights of those third 
paities ? Suppose for instance, that a tenant 
bas not paid his rent but has gone cultivating 
and has sold the produce of his land, and ob- 
tained money for that produce, will it ^e said 
that because the landlord has not been paid 
and he can oJ;)tain a cancellation, that tnose 
moveables will oeaA te be the property of the 
* third party ? I«b#lieve there that article S279 

will appl%and protect the third party. 
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' We say nothing as regards the timber which 
ifT still standing, the growing trees, because 
th^e question will arise whether they can «be 
considered as moveables— but with regard to* 
the trees failed, they are undoubtedly move-« 
ables. As a fact they have been cut, they are 



in the possession of the third party, who his 
paid for them, there was a tenant in possession 
who had a right to sell one sixth, and it is not 
shewn that the trees cut exceed the siith,"** 
by reading the lease the third party could not 
have thought that Bax had not executed the 
conditions of the lease, and he is therefore a 
bona fide purchaser coming under article 2S19. 
It has been argued that Bax could not dispose 
of his trees,— that maybe true as far as the 
growing trees are concerned, but with regard 
to the trees felled, and which must be looked 
at as moveables, Bax had the right to dispose 
of them up to the one sixth. It is sworn to 
by Pilot and Bigaignon that he has the right 
to dispose of these trees under the lease from 
the Government, implying ofcourse that they 
are within the sixth. This is met by no al- 
legation whatever upon oath that the trees cut 
down exceed that sixth, or are part of the four 
rows of trees. 

We are therefore of opinion, that the case 
which will be decided between Bax and the 
Government, will not at all affect the rights of 
Pilot and Bigaignon, as to those trees which 
have bean cut, and are now lying on the 
ground ; and we rule, that the writ of injunc- 
tion be dissolved quoad the trees cut by Pilot 
and Bigaignon, and lying on the ground before 
the service of the writ of injunction on Bax. 
Costs of this application against the Govern- 
ment. 



BIJPRE9IE COURT 



Appeal from Decision of Stipendiary 
Magistrats. — Salary due to Manager 
OF *' Hemp Company ". — Powers of 
Board to redttcs salary of Manager. 

jTMb is an appeal from a decision of the Stipen^ 
diary Magistrate of Pamplemousses on a ques* 
tion qf salary. 

According to the bye-laws of the ^' Bouge T^rre 
**Hemp Company Limited", the Bespondent was 
appointed Manager ot the Company during 
the whole period of the Company^ s existence, 
which was fixed at ten years. The Bye^Laws 
further provide that the Board of Directors 
shatt have the power to '' fix " {fi^e ) the 
salary and duties of its employéS'^f whom 
the Manager is one. 

The Board considered it aUolutely necessary 
to reduce the salary of the Manager Jrom 
400 Bupees to Be 160, and accordingly in 



» 



110 



DECISIONS OF THE COURTS OF MÂURITItTS 



[1883 



March 1883 he irai teamed thai it would he 
reduced to Be 160 per month. 



In the Stipendiary Court, the Eeepondent claim* 
ed salary at the rate of Be 400 /or the monthe 
he had been employed, and had not been paid, 
the Magistrate gave judgment in hie favor ; 
against this judgment the Company appeals» 

The Court held that the Board had the power to 
modify the salaries of the employés of the 
Company as well as their dutiee. 

Judgment of the Magistrate reversed. The 
Court decides that the Bespondent is only 
entitled to Bs 150 per mensem, except for the 
month of March, which had been begun when 
notice of reduction of salary was given to Bes* 
pondent. 

Bespondent to bear costs of appeal-^^o costs in 
Court below. 



The ''ROUGE TERRE '* MAURITIUS 

HEMP ESTATES COMPANY 

LIMITED in liquidation ,«— Appellant 

versus 

ANDRE LAGREUL A,— Respondent 

Before 

His Honor Ete. Pellereau,—- Acting Chief 

Judge 
His Honor A.jJLvb.e, — Second Puisne Judge. 

and 
His Honor J. Rouillard^ — - Acting Puisne 
* Judge. 

V. Delafate^'- Counsel for appellants 
E. Sauzibr^ — Attorney for the same. 

E. Gallet, — Counsel for respondent 
E. Ganachaud, — Attorney for the same 



Record No. 98. 



8Ut October 1883. 



The acting Chiet Judge : « 

In this ease the plaintiff now respondent^ 
claims a certain sum of RséOO as his monthly 
salary for six months. The real contention 
qetween the parties is whether he is entitled 
to that sum of Rs. 400 or whether he is en- 
titled to salary at the rate of Rs 1§0 a months 



to which he wasredac^d in March 1883. Tbeiv 
can be no contention that with regard to tbe 
month of March 188S the full amoaot ofthif 
salary was due as the month had begun, the 
contention relates to the six months irhU 
follow the 1st of April 1688. 

It appears that Lag^ula was bj the by^ 
laws of the '* Rouge Terre Hemp EsUtef 
" Company limited^', appointed manager "ie 
'* Rouge Terre ** pendant toute la durée deli 
<< société fixée à dix années comme il est Ht 
" ci^dessus **. It was argued that in Tirtne 
of this he could not be turned'out, unless there 
was some just and reasonable cause for doing 
BO, and such cause is not shewn to exisf. The 
same article (19) which mentions the appoint- 
ment of Mr. Lagreula says that the Board 
has the power to appointa secretary and a 
manager " pour la direction et I'exploitatioo 
"de " Rouge Terre qui peuvent être choisis 
*' en dehors des actionnaires, H fixe lenn 
'^ attributions et leurs retributions ainsi que 
" celles de tous les employés de la société." 
It seems clear to this Court that the Board 
received there the power of modifying the 
salaries as well as the attributions of the 
" employés " the word " fixe '* does not im- 
ply permanency as argued for respondent. 
Supposing a modification is made in thesalarfi 
a new decision which lays another sum dovd 
on the papei for the salary, would be a deci- 
sion which fixes it again ; it is a change, bat 
that change at the same time fixes a sum. 
The Board reduces its Manager's salary from 
Rs. 400 to Rs. 150 and we cannot understand 
the word '' fixée " as being something penns- 
nent for ten years^ or else there would be this 
consequence that the attributions couM not 
be changed. Could it be said that when the 
secretary and Manager are appointed, sod the 
limits of their attributions, or work, are fixed, 
the Company will never be able to extend or 
change them during the ten years, and that 
the whole must remain permanently fi*^^?? 
complete stationariness ? That cannot be held 
for a moment, and yet the word, " fix® 
applies to work (attributions) as well as to 
pay (retributions). The manager would come 
forward and say his work has beei^fixed with^ 
certain limits and no *taorq work is to ^, , 
given to him,— nay more, as the words sre 
irrespective of any special manageis succès» ^ 
sive managers might come forward ^^/*^ ' 
that the work has been fixed for tjhe nist 
manager within such and such limits, and it 
c^uKot be altered. But in connection witS . 
this point I must say that there is an argu* 
ment on which the Judges do act sgree, 
although they arrive at the same conclusion» 
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liold tliat tlie right of fixing the pay and 
ttribution, cbanging them and modifying 
hem, is according to this bye-law fully vested 
a t\\e Board, without any limit whatever. 
4fly brother Judges hold, on the oontrary^ that 
be po^iver of changing must be exercised 
jvitbin certain reasonable limits, but they hold 
i\so that in this particular instance, owing to 
ibe bad state ofaffairsof the Company, which 
led in fact to a failure, it was quite reasonable 
ander the circumstances to exercise the power, 
and to reduce the salary to Bs 150. I think 
that the power is as broad as possible. The 
Doard here receives a certain power, which 
\8 a control in fact over the manager. True 
it is that the manager is appointed jointly by 
the Board and the share holders, and his ap- 
pointment cannot be altered by the Board 
without reasonable cause, but on the other 
band there must be some control over that 
manager, and it lies in the power given to the 
Board to reduce his salary just as the Board 
chooses. The amount of the salary is not 
fixed in the bye-laws, if the share holders 
"wished that the salary should be held perma- 
nently like the appointment itself they would 
have said so in the bye-law. There is a dis- 
tinction made by the bye-laws^ that i8,that the 
appointment is permanent, but the right to 
fix or alter the pay is vested in the Board 
"iRithout any restriction. I think that the 
w.ords *' il fixe leurs attributions et leurs ré- 
'' tributions " are not qualified by any restric- 
tion whatever. My learned brothers on the 
contrary think that there must be something 
rcasgnable in the action of the board, that 
that is not a power to be given to them in 
order to defeat the appointment by some eva- 
sive power cf rendering it illusory, but as they 
hold also at the same time, that within the 
particular circumstances of this case the 
power was exercised reasonably, the conse- 
quence is that all the three judges agree in 
this, that the Board had the power under the 
circumstances then existing to reduce the 
salaty to Bs. 150. 

It has been argued that Mr. Lagreula made 
a protest, and that he being employed after 
that protest leads one to the presumption of 
fact that he i^as k^pt^on the former salary of 

, |ls. 400— such a^presumption might be dedu- 
ced from^the f&ts if they were other than the 

^ present ortes. Here it is shewn that the Board 

' * never ^ad communication of the protest from 

Ijr Lagrgula, we are in the face of a decision 

of the Board reducing him and oommunitat- 

« ed to him,and we have no circumstances whicb 
might be brought home to the Board of Di- 
rectors itself from which it might be implied* 



that they allowed him to go on under the old 
salary. It is shown that Mr Toulet on the 
contrary, wrote to Mr. Lagreula that he ought 
to change his mind^ that the Board has not 
been able to meet. Subsequent meetings of 
the Board are shewn to have been for the pur- 
pose of calling a meeting of the shareholders 
probably with a view to liquidation, we can- 
not therefore from those facts see anything 
that will give any force to the presumption 
that the Company allowed Mr. Lagreula to 
work under the former salary, so as to defeat 
the previous resolution that the Board had 
communicated to Mr Lagreula that he could 
not be maintained at Rs 400 ; we have other 
circumstances existing about the time of those 
meetings, shewing that very far from being 
able to give Rs 400 a moi^h, they would on 
the contrary have been induced still to lower 
the sum of Rs 150. 

Under the circumstances, therefore we 
think that the judgment of the Magistrate 
was erroneous. We find that the sum which 
should have been given for six months ought 
to be Rs. UO a month, which would amount 
to Rs. 900 in all. Certain sums have been 
taken by Mr Lagreula, he owed Rs. 694. 65 
which being deducted from the Rs.900 would 
give Rs. £05. 35, but the month of March 
being allowed in full makes Rs. 605. 81. 

We therefore vary the Judgment of the Sti- 
pendiary Magistrate and give judgment for Mr* 
Lagreula in the sum of Rs 605.31, but we 
think that Mr. Lagreula should bear the costs 
of the appeal, and as he wins on a part of his 
claim there will be no Cost» in the Court 
below. 

M. Justice Mure : 

I do not think I need add anything to what 
my learned brother has said. I think Mn La- 
greula's position in being fixed for ten years» 
must be held to be a position from which he 
could not be excluded. The Committee how- 
ever are entitled to a certain control, but that 
control must be reasonably exercised^ and not 
i/i an illusory manner. I do not think I 
need add one word more. 

M. Justice Rouillard > 

1 have nothing to add. The Chief Judge 
has expressed the opinion which I entertained 
and which I communicated to him. 
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SVPBEMIi COURT 



Damageê for breach of promue of marriage, 
and impriionment in the event ofnon^pay^ 
ment of damagee awarded. 



ÂTISSE & ANOYHSB— PlaintifEs 



venue 



LEBON— Defendant 



Before 

His Honor E. Pbllbreau— Acting Cliief 

Judge 

His Honor Â. MuRS^^-Seoond Puisne Judge 

and 

His Honor J. Rouillabd— ^Acting Puisne 

Judge 

FiBBRB LtioKCB Chastbllibr \ Couusel for 

and I 

TvBS JoLLiTBT J Plaintiffs. 

. y. G. DucAAT «-Attorney for tbesame 

Victor K/Vbbn— Counsel for Defendant 
Etbnob Ganachaud— Attorney for the same 



Becord No. 21,880. 



Hit Octoler 188S. 



The Court delivers judgment for plaintiffs 
in the sum of Bs 1,000 (one thousand rupees) 
with Supreme Court costs. Defendant to un- 
dergo two calender month's imprisonment 
unless the amount be sooner paid. By Para- 
grah 2 of Article 4 of Ordinance 16 of 1869. 



BUPREIHi: COURT 

Appbal bt a wifb whbn hot authorisbd 

BT her husband to INSTITUTB P^PCBBD- 

iNOs. — Court mat authobizb a wifb to 

PROCBBD AT AKT 8TAGB.— At WHICH STAQB 

authority is requirbd. 

Thie is an appeal by Oentrac the wife made 
undet the following circumetancee. 



One, Mr. E. Chauvin moved before 
Court of Port Louie for the 
aitaehment lodged by him agai mmi 
êume of money in the Commerda 
elteged to belong to Mr. and 8fr#. 



IK 
Dim 



Geain 



During the eoune of the proeeedim^», JKi 
Genirae alleged that the mohejf waugk { 
be attached wae her eote property ^ ami i 
the Joint property of her huebamd andir 
eelf. The Magislrate decided agaitui k 
application. From thie decision ake nm 
aj^eale. 

The Reepondent challenged the annpeten^ f 
the Appeal on the ground thai the AppeSa 
wae not authorised by her huMband^ mt 
Court ofJuetUe, to institute theoeprocett 
inge. 



Held that it is not neeeesary that a marrid 
wofnan should be authorieed until she epptm 
before the Courtj and thai the Court as 
authorise a married woman to go on wiih m 
appeal at any stage of the proceedings. 

In the present caee, in the interval between ik 
Appeal and the hearing of the same, ik 
Appellant had been divorced from her he- 
band, and she was then a free woman. 

The Court held therefore that ehe no uwn fh 
quired the authority she ooëM have obti» 
mi had she not been divorced. 

Obfection rq^eUed. 



GENTRAC THE WIFE.— Appellant 



versus 



GENTRAC THE HUSBAND— Respos- 

dent. 



Before 

4 

is Honor ETIBNNB^PBI^LBRBAU.—Actiaf 

Chief Judge* 

to 

and ' 

Hcs Honor Andrew Murb^ — Second Paibf 
^ Judge # . 



s» 
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"T. !!•. JsiVKiNSj*— Coansel for plaintiff 
M, X^A.rrGHBRj— Attorney for the same 

V. r>Bx.APAYB,— Counsel for the defendant 
IS. I^^BBXiANCj-^-Attorney for the same 



Hecord No. 790 



l6tA November 1888. 



^ppe€Ml from judgment of Disiriet Magistrate» 

I>elajti7e for respondent has an objection to 

the competency of the appeal, states that this 

is on appeal by one of the defendants in the 

case of Chauvin versus Gentrac and wife, in 

^bich judgment was given against plaintiff, 

- «md tliat the wife had no authorization of her 

liusband or of a Court of justice (Article 215 

of the Civil Code) to institute proceedings in 

a]^pealy and cites in support of his argument 

Sire J 1840 part 1 page 768 ; Sirey 1862 part 

2 page 154, Sirey 1878 part 1 page 84 1, and 

Sirey 1879 part I page 252. 

Hfr Justice Pdlereau : — We do not think 
it is necessary to call on the appellant. The 
decnsions of the Court of Cassation go to this 
length, that at the time when the married 
woman is before the Court, the Court can au- 
thorize her to go on with the appeal, and this 
not merely at tl\9 beginning but even at the 
« time of the Court's giving its decision on the 
merits. The deduction to be drawn from the 
principal there laid down is this ; that it is 
sot necessary that there should be an author 
rity before the proceedings for the appeal have 
been entered into, in fact all the procedure 
that passed before the appeal, had for its object 
the hearing of the ease on the appeal, the time 
when the woman can be called upon to '' ester 
^ en jugement *' is really when she is before 
the Courts and every thing preliminary tends 
merely to the hearing of the case before the 
Cdart. The authorities cited, shew that it is 
to the time when she is before the Court that 
we must refer in order to ascertain whether 
she odght lo 1^ authorized, and it is sufficient 
that she should be then authorized. 

» 

X That being so we are entitled here to autho- 
rise the married woman who has not obtained 
» proper authority to appeal, without going 
into the question whether the autMority given 
in the Court of first instance, would Jbe suffi- 
cient to enable the woman to go on with the 



appeaL Therefore we must refer to that 
moment to see whether she is incompetent ta 
go on, it is to that moment that the authority 
must apply,at this moment sheis incompetent» 
She has been divorced in the interval ; she ia 
now a free woman, she comes forward having 
full power to act ; she adopts every thing she 
has done before» and she no more requires the 
authority which she could have obtained now^ 
if she had not been divorced. The law is 
made for the protection of the wife as well as 
for the protection of the husband, and is not 
to be interpreted so as to prejudice her. The 
authority is no more required, she is fully able 
to have a judgment in her favor, or a valid 
judgment may be given against her. We 
therefore, think that the point taken should 
be repelled* 

It is needless for us to wait for the merits^ 
to come to a decision on the point because in 
fact we need not inquire whether she is right 
or wrong on the merits. A fact has happened 
in the interval which frees her from her 
marriage, she is now quite capable of appear* 
ing before a Court of Justice, and on that 
fact she can say at this moment she no more 
requires the authority, and as we are certaia 
the authority is no longer required, we repel 
the objection without waiting for the merits. 



8IJPRBMB COURT 

This is an applicatiok for validation oa 
an attachment lodgbd by the plaintiff 
against cbktain sums of money dub to 
THB Defendant. 

A previoue judgment on this case was deliver^ 
ed on the 7th September 1888, {See paga 
18JB of this volume, • 



F. LOUSI£B,~Plaintiff 

verstie 

V. MONTOCGHIO,— Defendant 

Before • . 

, His Honor A. Mtjr&,— Second Puisne Judge 

and 

His Honor J. Rouillakd, —Acting Puisne 

Judge 






•« •^ 



174 



DECISIONS OP THE COURTS OP MATTBITIU^ 



[188S 



T. KiYERXf— -Counsel for Plaintiff 

E. OanachauDj — Attorney for the same 

H« Galea,— Counsel for Defendant 

F« P. Lastbllbi— -Attorney for the same 



Record No. 21,989 

20th November 1883. 

In this case we find that the sum due by 
the defendant to the plaintiff under the trans- 
fer by BouUé to the latter in name of princi- 
pal interests and costs as at the fifteenth No- 
vember one thousand eight hundred and 
seventy eight, amounted to four thousand three 
linndred and thirty three rupees and eighty 
cents • Bs. 4.833.80 



At that date of fifteenth No- 
vember one thousand eight hun- 
dred and seventy eight. Widow 
de Bissy under a compromise 
with the plaintiff made a payment 
to him of about one thousand and 
four hundred rupees, but we are 
of opinion that the whole amount 
ofthe claim in principal and in- 
terest should be debited against 
the plaintiff, therefore there falls 
to be deducted the sum of two 
thousand and four rupees and 
tweifty three cents. • • • . •.••••• 
to this has been added interests at« 
the rate of nine per cent (9 oio^ 
per annum from the said fifteenth 
(15th) November •one thousand 
eight hundred anfl seventy eight 
(1^78) to eighth (Sth) November 
one thousand aight hundred and 
eightv three (1883) amounting to 
one thousand and forty four ru- 
pees and twenty three cents . • • • 



2004.28 
23S9.57 



1044.S3 



making the whole sum due three 
thousand thiee hundred and se- 
venty rupees and eighty cents. «Bs 8373,80 

which sum we find due by defenJant to the 
*plfiintiffand to that extent we validate his 
attachment. 

We may« mention that the sum of two 
thousand and four rupees and twenty three 
cents (Rs. 2004.23) the amount of the debt 
of widow de Bissy, consists of the capital sum 
one thousand seven hundred and eighty three 
'upees and ninety two cents (Rs 1783.90 



and interest from first Jtxly one tbousaad 
eight hundred and seventy sewen, the date of 
the obligation, up to the said fifteenth No- 
vember one thousand eigbt liundred ajid 
seventy eight, two hundred ettid. twenty ru- 
pees and thirty one cents (Rs 5B20.31)* 

With two thirds of cost to tlie plaintiff 



8IJPRBJIE COCJJ^T 



Dissolution of marriage.— '^ Rxjtue ntsi 

reconciliation op partibs. 

that decree nisi be reverssi>« 



if 



The Defendant in this case was , 
to a dissolution of her marriage on grwad 
of cruelty, and a decree nisi ioas promnair 
ced : the parties subsequently beeame rêcow^ 
died and the husband moved that the CoËirt 
should reverse the decree, and dismiss As 
peiition^^the wife appearing atul consentinf» 

Beld that the marriage is not dissolved by ths 
rule nisi'^but at the same time the ôouri 
cannot reverse the decree. — Ordered thai no 
further proceedings be taken in this Courts 
and all further proceedings in this suit are . 
stayed» 



DOOKEEBAM the husband— Plaintiff 



versus 



DOOKEEBAM the wife— Defendant 



Before 

His Honor A. Mure— Second Puisne Judge 

« 
and 

His Honor John Bouillard 4<^tiQg FniiDe 

Judge ^ c 



W. NswTON,— Oounsel for plaintid 

H. Bbrtin,— Attorney for the same 

ft 

T. L. Jenkins— Counsel for defendant 
Ot B^ulloux ^Attorney f6r the same. * 



* . 
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iOth November 1883. 



^ Tills is a motîon made by the husband 
against i^Hom a rule " nisi ** was pronounced 
on the %6th July last, that the Court should 
reverse that decree and dismiss the petition. 

This motion is made in peculiar circum» 
stances : Dookeram the wife was found en- 
titled to a dissolution of her marriage on the 
ground of cruelty and a decree *' nisi " was 
pronouneed on the above date. After more 
than three months had expired, the husband 
came for\!vard and making the above motion, 
explained that he and his wife had become 
reconciled, and that she was again living with 
him as his wife. The wife being in Court 
stated in answer to inquiries of the Court 
throngh an interpreter^ that '' she had be- 
^' come reconciled to her husband that she 
^' was living with him and intended remain- 
'* ing with him, she said further that she 
^* had taken a divorce against her husband 
^' but that she wished it all wiped away.'' 

The Substitute Procureur General to 
whom notice of the motion had been given 
. objected to its competency^ and founding on 
* article 13 of Ordinance 87 of 1882« maintain- 
ed that the marriage was still in subsistance 
and that the decree could not now be re- 
veiQed by the Court. 

liOrd Cairns in the case of Prole vs Loady 
ch. app. L. B. Vol. S, page 220 said : '* I am 
" of opinion that according to the act it is 
^' impossible to hold otherwise than> that the 
*' orcfer •* nisi '* is the decree which the 

Court eventually makes absolute against 

the party.** 






It is clear that the marriage is not dissolved 
by a decree " nisi *' merely, which is only an 
inchoate step to be made perfect by the 8Ùb« 
sequent decree absolute. 

At the same time the Court cannot reverse 
a decree which^ was justly obtained at the 
time^ merely in consequence of events which 
had subsequently transpired. On the other 
hani it would not be expedient that on the 
first marital quarrel, which may occur, Doo- 
^ keeram the wife could be able to recur to 
this Court, and move that the decree ''"^nisi *' 
*Bhoald be made absolute; as both pkrties 
hare so acted as to show that they are per* 
fectly recondled, and as the wife has formally 
stated this to the Court, we order that no fur*** 



ther proceedings be taken in the above Ooorf^ 
All further proceedings in the suit are there- 
fore stayed. 

We may say that this was the course fol^ 
lowed by Sir 0. Cresswell in Lewis v» Lewis 
80 Law journal P. M. & A. page 199, in a 
case exactly analogous to the present, and 
we think it expedient to follow the precedent 
given by that eminent Judge. 



SUPREME COURT. 



Sale op landed propektt under a pri- 
vate WRITING — ORAL PROOF OF PATMBNIT 
OF PURCHASE PRICE. 

The Plaintif and Defendant were joint owners 
of a landed property in Port Louis, 

The plaintif alleges that he bought from de-- 
fendant his share, and produces a docu-^ 
ment granted by Defendant to plaintiff in 
which the former acknowledges that he had 
sold to the plaintif an undivided half of 
his property, and binds himself to go before 
a Notary and put himself en règle. 

The defendant contended that the document 
was merely a promise of sale^that there 
was no presumption that money had passed 
between the parties, and that therefore there 
can be no commetècement of proof by writing^ 

I%e Plaintiff urged that the sale had been 
completed and perfected and t/^at as a con* 
sequence the price must have been paid. 

Held that it was to be presumed the price woe 
to be paid before a Notary on production of 
the certificate that the land was free from 
encumbrance. 

That with reference to the document oral eei-^ 
dence cannot be admitted to prove commen» 
cement de preuve par écrit, so that payment^ 
of the price must be presumed and oral 
proof of it must be allovned. 



ADAM HAJEE ESSAOK— Plaintiff 



versus 



HA«SAM AYOOB—Defendant 



* 
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Before 

Hie Honor A • Hcsb,— Second Puisne Judge 

and 

His Honor J. Boxtillarp^— Acting Puisne 

Judge. 



T« Dblafatb— Counsel for plaintiff 
£• Leblanc*— Attorney for the same» 

H. Galea,"— Counsel for defendant 
A. Desveaux— Attorney for the same. 



Becord No. ft2,lQ0. 



ftSrd Nùvmher 1888. 



Mr Justice Mure : 



In this case the plaintiff and the defendant 
were, previous to the transaction which is 
the question at issue between them, un- 
divided co-owners of a subject situate at 21, 
lia Paix street. Fort Louis ; and it appears 
that some transactions or négociations with a 
▼iew to a sale had taken place between them 
• whi2h resulted in this : that on the 11th of 
April 1882, a document was granted by the 
defendant to the plaintiff, in which he ac* 
knowledges that he had sold to the plaintiff 
an undivided half df his property ; that is, the 
ehare of the propdVty accruing to him, to the 
plaintiff, and binds himself to go before a 
Notary for the purpose of putting himself 
^ en règle '' with the plaintiff. This docu« 
ment is produced to us, and it is upon this 
document alone that the argument to day 
was submitted to us. The legnl effect of the 
document is in question. 

On the one hand, it was contended that it 
proved that a sale has been perfected and 
^ completed, and that as a part of a perfected 
and completed sale the price must have been 
paid, and that the seller binding himself to go 
before the Notary, must be considered to have 
given a perfect and indefeasible title to tbb 
plaintiff. 

On the other hand the defendant main* 
tains that the document is to be regarded 
merely as a promise of sale, and that there is 
no presumption of any kind to be deiived 
StQvp it that any money has passed between 



(he parties, and that therefore^ Oiere ean be 
no commencement of proof by writing in this 



case< 



It is to be observed that a eontraet of sale 
consists of two parts especially diatioguished 
by lawyers. In the first place there must be 
a subject definitely fixed and knowoj which 
is the subject of the contract between the 
parties, in the second place, all lawyers have 
laid it down that the contract of sale shall be 
complete as far as the subject is fixed and 
the price between the parties has been fixed» 

Now, does this document irhich we have 
here raise a presumption of the payment of 
money ? It has no reference to that part of 
the subject whatever. It does eeem strange 
that if the money had been paid before the 
document had been granted, a refierenoe to 
that matter should not have been contained 
in the document. It is equally strange that 
if a sum of Bs 1,Q83 — for that is the sum 
which is alleged to have been paid— ^ad been 
paid subsequently to the document, no re- 
ceipt was taken for it between the parties. 
Looking at the course of events between 
buyers and sellers of property in this Island» 
and looking to the probabilities of things, I 
think it impossible to hold from the mere 
wording of this document, that there is any . 
presumption of payment to be derived from 
It. It seems to me, in the first place, that the 
first part of the document, may refer merely 
to the completion of the contract of sale, ati 
between the parties ; not to the actual eze* 
cution of the sale in the least degree *^ I ao» 
'^ knowledge to have sold the subject " refers, 
as I say, to the actual completion of the con- 
tract, but not in the least degree to the per* 
formance of the contract. Then if we coflie 
to the subsequent part of the document, I 
think the argument which was most ably 
drawn from it by the learned Counsel for 
the plaintifip here is not well founded. He 
argued very strongly that from the fact of 
the grantor of the document, binding himself 
to go before a Notary to place himself ''en 
''règle," it was to be deduced that|A.yoob alone 
h ad to perform some duty, ui^der the con- 
tract. Let it be observed that «both parties 
to that contract are to appear Before ^.ths 
Notary, and both parties have somethibg |o 
do before the Notary ; undoubtedly it was 
meant tbat the Notai^y was to give an« in« 
defeasible and absolute title to the purchaser; 
80, on the other hand, I think, it is to be ' 
presumed that the price was to be paid be* 
forest he Notary, on the production Of the 
Nbtary's certificate that the subject was free 
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from incumbrance, and from those legal and 
otlier mortgHges which are possible according 
to the lai^ ot this country. There remains 
only another matter. I think it is in- 
conceivable that a person who paid this sum 
of money^ should have done so without a 
ceTÛfi.c«te of the Conservator of Mortgages 
"being presented to him> of the state of the 
snbject in that respect ; and that the sum 
Tvwka paid without writing intervening be- 
t^veen the parties seems equally inconceivable, 
and that the payment should not have enter- 
ed into the document that was prepared be- 
tween them, seems to be equally remarkable. 
But from all these things, we cannot hold 
that there is any presumption to the effect 
contended for by the plaintiff. It was alleged 
also that the plaintiff was in possession of 
the subject, and that being in possession of 
the 8ubject,the presumption of payment arose, 
but it is to be observed in the first place, that 
there i¥as an absolute denial of that fact by 
the other side. It is clear that the presump- 
tion could only arise if it were an admitted 
fact. In the second place, in the notice of 
facts given by the plaintiff to the defendant, 
that allegation is not made^ and in the third 
place, there is a document served by the 
plaintififon the defence some short time back, 
in which it is made a subject of complaint, 
\ that he is illegally and improperly collecting 
the whole rents of the property ; that allega- 
tion is not in such a position as to give rise 
to any presumption here. These parties are 
the undivided co-owners of the property ; as 
8uch^ they are both legally in possession of 
the subject, and that one of them may collect 
the rentSj that may arise from some previous 
arrangement between the two* 

I think no presumption can be drawn from 
that matter in any way, and certainly not 
with reference to the allegations of the plain- 
tiff. That being so, we are of opinion that 
'' hoc statu ** and with reference to that do- 
cument, oral evidence cannot be admitted by 
the Court to prove ** commencement de 
'^ preuve par écrit '' so that payment of the 
price must be presumed, and oral proof of it 
must be aHoweè- ^ 






SUPREME COURT 



Apfbal fbom Stipbndiaut Court, B(Ioka— 
. Salabt of Ovbrsbeb. —Change op worb: 
of ovbrsbbr with his consent* ^ • 

Ihi9 is hn appeal from a decision of the iSii- 
pendiary Magistrate of Atoka, "" 



The Defendant in this appeal was an outdoor 
over seer on one of appellants Estates/* Rose* 
lyn Cottage " at Moka, at a salary of 
Es 40 a month : on the 1th Ssplember 1883» 
the Appellant was informed that his place 
on the Estate was to be taken by a Mr* Hitii. 

The Defendant called upon the appellant stated 
he was a poor man and had a family^ when 
the Appellant agreed to give him another 
trial as an indoor employé. 

Some days passed when Defendant returned 
to Appellant, and staled thai on reflexion 
he found that he could not work indoors, and 
insisted upon the terms of his original can'- 
tract. He was not allowed to resume hie 
original duties as an outdoor overseer ; and 
laid a complaint before the Stipendiary 
Court, claiming one month* s wages for Sep* 
tember at the rate of Bs iOper month. 

The Stipendiary Magistrate gate judgment in 
his favor ^ and against this judgment Jtfr* 
Bewetson appeals. 

The Court held that as the Defendant to thie 
appeal had consented to accept another situa-" 
tion^ he could not insist upon being emplqyed 
as an outdoor overseer. 

That as he had worked for 17 days on the 
Appellants Estates, he was entitled to ^ala-- 
ry for that period, but for no greater period» 

Each party to bear his own costs. 



HEWETSON.— Appellant. 



versus 



REGNAUD.— Respondent. 



Before 

The Honorable E. Pbllbrbau.— * 

Chief Judge 

* and 



Acting 



The Honorable Andrew Mtjrb.— Seoond 

Puifine J udge. 



W. Nbwton, — Counsel f ^r appelhnf, 

W. Hew^tbon,— Aitorney for himself 

J-* 
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A. H r GUES,'— Counsel for Respondent, 
T. Nicolas, — Attorney for the same. 



Record No. 99. 



4/A December 1883, 



Mr. Justice Mure : 

In this case, which was a plaint' with sum- 
mons in the Stipendiary Court of Moka, the 
plaintiff Regnand asks for a judgment for 
one month's salary of Rs 40, for the month of 
September of this year. The action was raised 
on the 18th of September, but the sum claim- 
ed was for the whole month. 

The defence in the lower Court was that 
the defendant was not iodebted, and that the 
plaintiff was removed from the ** Roslyn Cot- 
tage " Estate for misconduct^ disobedience to 
orders, and refusal to work. 

It appears that the plaintiff had engaged 
kimself to work with the defendant on the 
Estates " La Laura" and '* Roslyn Cottage ", 
and that the nature of the engagement was 
what I shall now detail. He had come there 
saying he was tired of working indoors, that 
lie had been an accountant on an estate, that 
heJcnewall the work of an Estate overseer, 
Jind could do any other work that was neces- 
sary, but that the state of his health was not 
such as enabled him to work in-doors, and he 
wished outside employment. 

• 

The defendant, Mr. Hewetson, in speaking 
to him on tlic^subjcct, stated, according to his 
own account, that he had only room for a 
common overseer at Rs 40 per month. On 
the other liancl,the plaintiff and tie only wit- 
ness called by him^ Mr. Apaty, made it quite 
certain that the plaintiff engaged with the 
defendant to work as an overseer in the field, 
and 1 think this is not left in doubt even by 
the third parties, tlie witnesses who were pre- 
sent. Ttic evidence of Froget, who was an 
qyerseer on ''La Laura" Estate, and who was 
present, conies to the same thing, it is put in 
somewhat difierent lajDguage-— but it is that 
<he defend uit made it a condition that ke 
should be*employed as an overseer working 
out of doors. The man entered upon his en- 
gagement on the Ist of June, and continued 
during the months of June, July and August, 
to work apparently without objection. During 
that time three small matters occurred, which 
were not noticed at the time; in the iwst place 



it seems to be a role on tlie de/eDdant*8 Ei- 
tatea, that all his employés should ^ hare car* 
cets or memorandum boolcSjin "which to notice 
the various facts connected ^vith their em-^ 
ployment for the day. He iw^as not supplted 
with a carnet and he worked for sgme days 
without one,^ and the defendant now sâjs 
that that is a fault which is entitled to be 
taken into consideration. With that /can» 
not agree ; it seems to me that the fault was 
as much that of the defendant himself who 
did not supply the man with n carnet, as of 
the plaintiff. He took his notes upon paper, 
which were communicated in the ordi'naij 
way to the parties, to whom the Carnet would 
have been submitted. In the next place, it 
is said that he employed laborers on Sunday | 
to work in a large garden behind his house. 
Now it appears that these men were working 
in this way for him at a time when thej 
would not be allowed to work on (he Estate, 
for the Labor Law lays down quite clear!/ 
that the Sunday labor of Indian /aboreri 
upon Estates, is to be limited to a couple of 
hours in the morning, and to be of a light 
character, and to end at eight o'clock. I hare 
no doubt that those Indian laborers, knew per* 
fectly well that they gave it to the plaintiff 
of their own free will, perhaps because he was 
in such position that they wished to oblige , 
him ;— but I cannot consider it as a fault on ' 
the plaintiff's part for which he is entitled to 
be dismissed ^i-it being passed by at the time. 
It also appears that he used some materi&ls 
to paint the house belonging to the defendant» 
in which he was allowed to live on '' Roslp 
Cottage ** Estate. This was not noticed at the 
time, and I think the relation of master sod 
servant is such, that there must be constantly 
transactions on the part of the servant, in 
which he needs guidance and direction, and 
if a matter of this kind occurs, and the servant 
docs it for the purpose of preserving the pw 
perty of his master, and if it is passed by and 
not noticed, it seems to me that thereafter it 
would be wrong to make it a ground of mis- 
conducti and a reason for refusing (o f9j 
wages. But in reality the case to my mind 
does not turn upon these points. They are 
afterthoughts on the part »of the defendant. 
The plaintiff's work went on for ih{ee monthi • ' 
when on the 7lh of September, the manager 
of «• Roslyn Cottago *' Estate received a*let>cr 
handed to him by one Mr Hitié, from the de- 
fendantMinforming him that Hitié woulètake • 
the place of the plaintiff as overseer on "Ros- , 
lyn Cottaçe '' Estate. This letter was shewn ' 
to the plaintiff, who thereupon naturally 6&* 
quifed within himself what he was to do— 
uhd in the afternoon of that day, he went op 
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-to see Mt Hewetson at *^ La Laara'' ; now it 
is important in the determination of this caae, 
"to oV>serve carefully what took place upon this 
occasion.. In this case, in which a great many 
XndiaTi. iTvitnesses and servants of Mr Hewet- 
son bave heen examined, it is difficult to at- 
"taiTX an exact appreciation of what is truthful 
evi dence^ and what is not truthful evidence. 
Wîtli reference to the evidence of Canal, the 
su\>-accountant, we have the very important 
fact stated hy the Stipendiary Magistrate, that 
lie seemeed to be a truthful witness— as to 
"what took place on the 7th of September, he 
says till 8 : ** Witness is aware that some time 
** liack. defendant decided to remove plaintiff 
** from •*RoslynCottage'',andone MrHitié was 
•* to replace him. Recollects on 7th September 
** last Hitiécame to the manager Apaiy, with 
'* a letter from the defendant. In the after* 
*' noon of the same day, plaintiff came to 
*^ defendant and asked him wh^ he had been 
'' dismissed, and he explained to the defen- 
** dant, that he was poor and had a family to 
'* support. Defendant replied all my work has 
*'' been spoilt at "Ro8lynC'otlage'*,neverthele8s 
^' I will tiy you again. Can you manage the 
'•work of the mill? .Plaintiff said yes, he 
'' knew the work, defendant then told him to 
" remove his effects to ** La Laura ** Estate, 
'^ there was room in the house, and plaintiff 
*' thanked defendant, and he was told to take 
'* the work of the sugar house the next day, 
•* which he agreed to do." 

Now, let it be observed that the contract 

Between these parties was a verbal contract, 

and that it may be superseded by another 

verbal contract, that circumstances had oc' 

curred which, in the opinion of the defendant, 

made it expedient that he should employ anO" 

ther overseer on the Estate, and then the 

plaintiff has a personal interview with the 

defendant, in whi'^h what I have stated occurs. 

Canal is not the only witness who says that 

this change in the position of the parties was 

inade,and that the plaintiff consented to trans* 

fer hi$ services from the out-door overseer's 

employment, to the indoor work of the mill. 

The witness Baganath says : *' The manager 

'* Apaty cameimd defendant said to Âpaty that 

'^ plaintiff s^id he could do the work of the 

^ mill. Tde defendant went away, and plain- 

"Jiffjcame to the office and said to the mana- 

** {;er that defendant had ordered him to go 

*' to^the bouse at *' La Laura ", and work in 

*' the mill.. The manager then said Vhat are 

» '* you going to work in the mill for Rs^O^for ? 

** you must demand Rs 80. " From that evi« 

deace,! conclude that the evidence of Canal 

aito what took place on the 7th Septembor 



is well founded, but that is not all. Thoma» 
Andrew Carr is examined, who, as a friend, 
seems to superintend the Cash accounts of 
the defendant's estates, and he gives this evi- 
dence, speaking of what took place on the 
18th of September, when the quarrel had 
finally taken place between the parties.^' The 
^' plaintiff one afternoon came for his salary 
" about 4 p. m. — the defendant said if he did 
** not do the work for which he was engaged, 
'' he had better send in his resignation, and 
'^ defendant s^id you are en|j;aged to work as 
" an employé in the mill.'* 

The plaintiff said " yes, but on reflection 
'' I find I cannot do it.'* This evidence is ad- 
mitted to be true by the Magistrate, and if 
thit be so, it seem^ to me impossible to come 
to any other conclusion than that the arrange- 
ment that was made o i the 7th of September^ 
as stated by Canal and R^gnauth, and by the 
defendant himself, must be held to be correct» 

Now if that be so, the parties consented to 
change the nature of the employment of the 
plaintiff, and the plaintiff then consented to 
work, not in the field, but in the mill. How» 
ver, a day or two passed, and then the plaintiff 
went to Mr Hewetson and «aid, '^ I have ra- 
*' fleeted over this matter and I have changed 
" my mind, I cannot do what I said I would» 
'^ I insist on working on the terms of my origi» 
** nal contract ". I am of opinion that this was 
a position he was not entitled to take ; hehad 
assented to the arrangements which defendant 
had made ; he had agreed to work in the mill» 
and the defendant had made arrangements 
for him ; and, after a house^ad been assigned 
to him on La Laura Estate; and he had been 
told to take his furniture there, and when 
Hi tie was about to enter on his* work, we are 
told that he changes his mind and insists in 
holding to his original bargain. Mr Hi tie 
did not arrive till the 16th, but on that day 
the plaintiff saw that the defendant was ia 
earnest in what he intended to do, and that 
he was to be superseded in his employment 
in the field, and he then goes up to make a 
last appeal to the defendant. At that inter- 
view he is paid the balance of his wages, and 
this takes place: the intimation- is made io 
him that he was to work in the mill ; he says 
he cannot do that, andiie will not do it, and 
then the defendant says ** you will leave. '* 
The next day the plaintiff endeavoured to 
continue his work as overseer in the field, 
but begot no orders, and the manager inform- 
ed him that if his servant worked for him he 
was to be marked as absent, he «aw there 
was no |lternative, and as he had positivcily 
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reFased and continued of that mind, h'e went 
off to the Stipendiary Magistrate and swore 
his information* 

Now this matter is undoubtedly by a little 
delicate, but still I think it would have been 
m reasonable act on the part of the plaintiff^ 
had he agreed to do his work in the mill, even 
though in-door work hnd not suited him. and 
though the sum he was paid was inferior to 
what an indoor overseer might be entitled to, 
and thus to have completed his month on that 
footing. But he does not choose to do so, and 
applies to the Stipendiary Magistrate at once, 
and raises the present question with the de- 
fendant. 

The conduct of the cause has been some- 
what peculiar. I think that what I have 
now said is sufficient to determine the real 
point at issue between the parties, and that 
the plaintiff was entitled to more than the 
17 days work, if he remained on the La 
Laura Estate, but that as he did not do so he 
is not entitled to more, and for that the Court 
will give him judgment. But then the con- 
duct of this oase in the Court below is very 
peculiar. I have mentioned what the pleas 
of the defendant were, but he occupies a 
great deal of the time of the Court in proving 
those matters which, if it be considered that 
the plaintiff was to blame, that he erred in 
the coarse of his employment, do not go in 
thé least towards the settling of the case, and 
a great deal of expense was put on the case 
which was quite unnecessary. 

As to the judgment of the Magistrate, I 
must say that it does not betray any impro- 
per feelings and dots not disclose any thing 
wrong in his^part towards the defendant, and 
that, in short, the Stipendiary Magistrate 
writes such a judgment as is worthy of all 
respect^ though I have differed from him to a 
certain degree in one respect. But when this 
case was appealed, very extraordinary pleas 
were put forward by the appellant, the de- 
fendant in the lower Court. On those I do 
not desire to make any comment whatever, 
except to say that I consider them perfectly 
■ fan^icrtinent to the issue between the parties; 
and that the Counsel for the appellant exer- 
cised a wise discretion when he did not cqm- 
menl upon them, and in effect withdrew them 
from the view of the Court, they ought never 
to have found place in the appellant's plea. 

We therefore, give judgment for the de- 
fendant in the sum of firS. 2:ii.66, and beyond 
this extent we quash the Magistrate's judg- 



ment. As to the costs, considering the 
ner in which this case has been conduot^d ia 
the lower Court, and the nature of the pleas 
that have been stated, and that the defentlant 
has failed in proving any damage, and that 
the matter was one of some delicacy bet-ween 
the parties, and might have been avmded b j a 
little forbearance towards each other, I am cf 
opinion, and 1 believe my learned brotber 
shares in my view, that costs should not be 
given to either of the parties, neither ia this 
Court nor in the Court below. 



The Acting ChUf Judge : 

I quite agree with my learned brother. I 
need not go over the grounds of the decisi^nz 
again, but I wish to make only a very few 
observations on the question of indemnity in 
which the parties laid stress, namely, that 
Regnaud not having executed the contract 
which he had undertaken after the 17 days' 
work, to work on the *• La Laura *' estate, 
was bound to indemnify Hewetson. 

• 

The case of de Touris v Hewetson shews 
that the employer can claim an indemnity, 
but in that case the amount of the damage 
suffered was proved, but we have arrived at 
the conclusion that in this case it is not' 
proved. The plaintiff in the Court below 
might not have bieen entitled to the Ba 82.66 
for the 17 days, f the other side, the defend- 
ant there, had b een able to prove that during 
the remaining days in which the plaintiff had 
not properly fulfilled his contract, he had 
suffered a prejudice of at least Rs 28.66 ; but 
he simply argued that he must have suffered 
some prejudice, and, therefore, we cannot set 
off any thing against the Rs 88.66. The ap- 
pellant has won on certain points, and on the 
other hand, the respondent wins to the ex- 
tern; of 17 days wages, the defence of Mr 
Hewetson in the Court below having beea 
that the plaintiff was entitled to qothing. 
Under these circumstances, we think it is just 
that the costs should be compensated in tlus 
Court, and also in the Court.below. 

4. ^ 
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SuccEiibioK.— -Thb same legacy repsatbi> * 
\M cwo successive wills. 

M%'8. E. Desmarats, widow of B* Perroi, died 
^ on 30th March i6S8.-^ amongst her papen 
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Moere found two toilU dated 16th November 
1880 and 99th Nùvember 1882. In the 
fiT9t %oiU^ a legacy of 400 Bupeee is made to 
JéLarfJ*.B Nozate, Mrs Perrofs God^daughter 
«*— oncf if» the second unll, this legacy is re- 
g^eated m exactly the same terms to the same 
person. 

The plainiifi contended thai the deceased in- 
tended to leave two legacies to her God" 
eiaughier i. e. 800 Rupees. The Defendants 
être diepossd to pay one legacy of Re 400, 
f hui aTgtsed that the second mil is hut the 
repetition of the first» 

After comparing the wills, the Court held that 
the legacy made to Marthe Nozaïc in the 
second willt is only the repetition oj the legacy 
contained in the first wUh 



NOZAIC — Plaintiff 



versus 



DES MARAIS and others — Defendants. 



Before 

His- Honor A. Mube,^— Second Puisne Judge 

and 

is Honor John Bouillahd Acting Puisne 

Judge 



V. K/Vern— Counsel for plaintiff 
EvfiNOR Ganachaud, attorney for the same 

W. NewtoNj Counsel for Defendants 
Henry Leclézio^ attorney for the same 



BecordoNo Mfi6i 



6th December 1883. 



Mrs. Euphémie Desmarais, widow of the 
late flenri Perrot, died in Mauritius^on the 
» thirtieth March of the present year. 

Amongst her papers were found enclcsed 
in an unsealed enveiopei twowills, dated re^ 



pectively eighteenth November one thousand 
eight hundred add eighty, and twenty ninth 
November one thousand eight hundred and 
eighty two. 

In continuation of the first will is a codicil 
dated twenty fourth July one thousand eight 
hundred and eighty two, the provisions of 
which are unimportant in so far as they bear 
on the question at issue between the litigants. 

Inside of the envelope above described was 
found a slip of paper containing a list of 
debtors of the deceased, and notes in ciphers 
relating evidently to legacies made or to be 
made by the testatrix. 

In the will under date the eighteenth Nov- 
ember one thousand eight hundred and eighty, 
a legacy of Rs. 400 or $ 200 is made to Marthe 
Nozaïc the God-daughter of the testatrix — in 
the will dated nineteenth November one thou- 
sand eight hundred and eighiy two, a legacy 
of JS SOU or Rs. 400 is made in exactly the 
same terms, to the same person. 

It is contended by the plaintiff,Félix Nozaïc, 
who acts as legal administrator of the Estate 
of his daughter under age, Marthe Nozaïc, 
that these are two distinct legacies, and that, 
under the iwo wills above referred to, Marthe 
Nozaïc is entitled to g 400 or Rs. 800. 

The defendauts, on the other hand, are 
ready to pay the amount of the legacy of 
Rs. 400 under the will dated twenty ninth 
November one thousand eight hundred and 
eighty two, — but they refiise payment of the 
legacy under the will dated eighteenth Nov- 
ember one thousand eight hundred and eighty, 
alleging that the legacy to Marthe Nozaïc 
made by the second will, is only a repetition 
of the legacy made by the first will-— the 
clear intention of the testatrix having been to 
make to Marthe Nozaïc only one legacy to 
the amount of Rs. 400. 

The case was fully argued before us, and 
authorities were cited on both sides. 

It seems to the Court that precedents wf 
cases, having more or less analogy with the 
circumstances of the present case, have not so 
much impoi tance as the question, whether it 
is possible from the facts and documenta befoee 
the Court, to determine what was really the 
intention of the testatrix. 

After careful consideration, the Court has 
no hesitation in declaring that the legacy 



182 



DECISIONS OF THE COURTS OP MAURITIUS 



Jia 



made to Martfae Noza'ic in the second will» is 
only the repetition of the legacy contained in 
the first will. 

Apart from the document above alluded to, 
in which is found a list of legacies correspon-* 
ding with the legacies made in the second 
will, ivhich by itself would constitute a strong 
presumption that the second will was, in 
respect of the legacies contained in it, the 
last and definitive will of the testatrix, the 
comparison of the two wills alone, enables the 
Court to come to its opinion as above expressed. 

It is to be noticed in the first place that 
several erasures have been made in the first 
will, by the same hand which wrote the body 
of the will. The amount of several legacies 
has been varied, and in some cases the nature 
of the legacy has been altered. 

Now in the second will, all the additions 
and modifications which occur in the body of 
the first will are reproduced, mostly in the 
same terms as in the original deed. 

This undoubtedly shows that the second 
will was meant by the testatrix to be the copy 
of the first, after its having been modified. 
But there is more. The legacy made to 
Marthe Nozaïc is not the only one which is 
reproduced from the first will into the second 
— all the legacies of sums of money, and even 
of articles of jewellery and of furniture which 
are to be found in the first will, aie repro- 
duced verbatim in the second will. If Marthe 
Mozaïc is entitled to a double legacy, so would 
all the other legatees. — All this leaves little 
doubt in our minds that the testatrix having 
resolved to make another will, complete in 
itself, used the first will as a draft for the 
second. It ibllows that she did not mean the 
'legacies^ which are mere repetitions of those 
in the first will, to be cumulative. 

The judgment of the Courtis therefore, that 
Martha Nozaïc can only obtain the legacy of 
$ 200 or Rs. 400 as per the second will. As 
for the costs, there being heirs under benefit 
of inventory, a judgment of the Court would 
have been necessary to obtain payment whe- 
ther of a legacy of Rs. 400 or of Rs. 800, the 
plaintiffs shall therefore obtain from the de- 
fendants fluch costs «as may be allowed in an 
uncontested demand before the Supreme Court 
for Rs. 400^ but the costs of the discussion 
which has arisen in consequence of the plain- 
tiff having claimed Rs. 800 instead of Rs 400, 
to which he was really entitled^ will have to 
be borne by him. 



bupreuse court 

Review of decision ov Juix^b in Ohavbeh 
diebcting dep0si1t jlvu inspection ov 
Trade Books. — - Reprksentatiok ah 
Communication of BaoiLa under CivhI 
Code. • 



This is an Application for the review of s 
Judge* s orders upon an application forih 
spection and leave to tahe copies ofeeiim 
documents, and for leaoe to deposit Hum 
documents in tlie Supreme Cbtsrt, in suppml 
of an action for contravention of tie in 
as to Trade marks* 

The Appellants in the first place urg^ Hd 
the matter was beyond the Juridiction of s 
Judge in Chambers, 

Held the Judge in Chambers was compelesL 

It was also argued by the Defendant, list à 
this speciat case the Judge in Chambm 
hating referred the matter to the Suprem 
Courts Jiis jurisdiction in the matter im 
exhausted. 

Held that the Court had merely orderei lk 
amendment of the original ap/Mcation. sm 
had not thereby deprived the Judge in Cham' 
hers of his jurisdiction in the matter. 

It was further argued that under the GtH 
Code, the representation of Books is «^ 
allowed, and the difference between reprttxr 
tation and commutncation ^/ JBoois undtr 
the Code was distinguished» 

This point was over-ruled and the inspecM 
of the Books was allowed by the Court* 

It was also contended that there was dangtr 
in produci'ig the Books , and that was ^fWj 
publicity to the affairs of the parties m 
divulging secrets—that the boohs anddoc^ 
merits might incriminate the parlies-'ih^ 
the documents do not belong mereîy to tit 
parties mentioned in the suit but tj oih^ 
That the Judge in Chambers hfd no rigM | 
to appoint a judicial offibcr to inspect tM 

Books. • • 

é 

Ruled that the Judge at Chambers teas ^uiU 
fight in giving the order for inspection sint 
to take copies^ but the Court rary tH orotf 
by declaring that it shall take placs «f^. . 
batX before the Ma&ter who shall ca0 
fztracts to be made. 



• 
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HOLLAND &PAULY— Plain tift 



tersuê 



^WEDELES & Co. and ors -.Défendante 



Before 

His Honor E. PEtLBREAU,— Acting Chief 

Judge 

and 

"Kis Honor J. Rouillard— Acting Puisne 

Judge 



P. li. CsA&TELLTER^ — Counsol for plaintiff» 
A. RoisA^VDo, — Attorney for the same 

>^*^ KFVbrn ' f Counsel for defendants 
A« R0HAN4 — Attorney for the same 



Record No. SJ{>042 



• 



6th December 1888. 



JUDGMENT 
JSTii Honor the Acting Chief Judge : 

This is an application for the review of a 
Judge's order given on a certain application 
for inspection and leave to take copies of 
certain documents, and for the deposit of 
those documents in the Registry of the Su- 
preme Court. 

The Judge at Chamhets granted the appli- 
cation and the matter comes here for review. 

The first point taken by the appellant is 
that the Judge at Chambers had no juris- 
diction whatever, but by rule SB of our 
General Rules and Orders, there is no doubt 
that all applicatfont^ for inspection and for 
^taking copies* must be made before a Judge 
at ^Abers, so that he has original juris- 
dictioA. In England, a Judge alone can deal 
with such questions, but I cannot take that 
as a precedent for Mauritius, because in ^ng- 
hnd a Judge has the full jurisdiction of^he 
Court. The local Rule 88 says that :— 

'' The Judge at Chambers can order a copy 
f' or inspection of any deed| agreement^ bill 



" or other written document mentioned or 
'' referred to in his pleading or whereof in* 
'^ spection could be obtained by a bill of dis* 
*' covery." Therefore the Judge at Chambers 
is competent, but it was argued also that, in 
this special matter, the application had been 
referred to the Court by the Judge at Cham- 
bers oiiginally, and that he had exhausted 
his jurisdiction by transferring it to the Su- 
preme Court. We find, upon the reference 
made to the Supreme Court, that the Court 
has given a decision upon the application ; that 
decision was not in itself sufficient to enable 
the Court to carry into effect the wishes of 
the plaintiff, and the decision was that an 
amendment be made. 

The Court dealt with the application by 
ordering it to be subsantially amended. 

We do not think that, under the circum- 
stances, the Judge at Chambers had no 
longer jurisdiction. By rule 33 he has juris- 
diction given to him. Exercising that jurisdic- 
tion he refers the matter to the Court ; the 
Court deals with it in a certain way and or- 
ders an amendment ; the amended application 
is not at all the original application, and it 
cannot be said therefore, that, in that amended 
application, an order had been given by which 
the Judge had divested himself of the juris- 
diction. We therefore overrule that point 
also. 



It was further argued on behalf of the ap- 
pellant that, under Art. 14 and IS of the Code 
of Commerce, the representatbn of Books is 
not allowed. There is a difference made in 
that Code between the representation of books^ 
and the communication of books. . The com- 
munication takes place by depositing the 
documents in the Registry where the parties 
can take cognizance of them, read them 
through and take copies. — ^This communica- 
tion is allowed by the Code of Commerce 
only in certain cases, which are expressly 
mentioned. The representation which is re- 
gulated by article 15 is a different thing,— it 
can take place in any matter which gives 
rise to contestation, provided there be, in the 
books to be represented, something concerii- 
ing the difference, and if tiie books are in a 
distant place, the Court may order their pre- 
sentation to a neighbouring Judge or Justice 
of the Peace. Those are two very different 
cases. It has been argued that even represen* 
tation should not be allowed in this suit. We 
think that it should be allowed. I think that 
the Code of Commerce in its 15th article is wide 
enough to cover a contestation like this ««true 
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it is, il was suggested that it was only as be- 
tween traders that that should be allowed, 
and it was also intimated that the Court had 
decided in the previous judgment that it 
should be allowed only as between traders ; 
but, on reading that judgment, I find that the 
Court did not decide the point. I do not hesi- 
tate in giving my opinion to this effect that 
even in an action which is not commer- 
cial, or between parties one of whom is 
not a trader, the books of the trader, who 
is party to the case, may be ordered to be 
produced, and this is confirmed by article 14 
of the Code of Commerce, in which it is said 
that all communication, which is much greater 
than all representation, may be ordered in 
matters of succession, which are essentially 
civil and not commercial. My learned bro- 
ther does not I believe follow me fully to 
that length, but (I am speaking subject to his 
correction) he is of opinion that the article is 
silent with regard to a question of damages 
like this, and that, precisely because it is 
silent. Ordinance 15 of 1881 comes into effect • 
There is a section in that Ordinance which 
enacts, that in all cases not expressly provi- 
ded for by the law of Mauritius, the law of 
evidence and the practice of the High Court 
of Justice in England shall be applied. As 
my learned brother considers that article 14 
is silent on the point with regard to an action 
in damages like this, it is according to him 
the law of England which, by virtue of that 
ordinance, should be applied, and both my 
learned brother and I agree on this, that ac- 
cording to the law of England, there is no 
doubt whatever, ^the inspection of books and 
the taking of copies is allowed, as fully as 
possible in civil matters as well as in com- 
mercial matters, so that although our ways 
; of arriving at the decision may be different, 
our conclusion is the same. This point will 
therefore be overruled. 

It was, however, contended that there nvas 
a danger in producing the books, and that 
was giving publicity to the affairs of the 
parties, and divulging trade secrets. There is 
an express decision amongst those quoted by 
the parties. We can find no decisions other 
than those quoted by the parties, in which it 
has been ruled that the breach of a secret 
could not^be considered as an objection to*the 
right of inspection and of taking copies. — Be- 
sides, there is a means which we will adopt 
presently in order to prevent the useless au 
vulging of a man's private affairs, and to pre- 
Tent the insp^tion being insisted on for pur- 
poses which it would not be just to allow. 
Another objection was that the hooks and 



documents might criminate the parties pro- 
ducing them, but Mr Chastellier for fie 
respondents has restricted his demand, to 
the time from which the registration of tt» 
trade mark took place* Il may be a que«tiot 
whether the right to damaf^es can be baiej 
upon facts which preceded the registratioa oC 
the trade mark, but there cannot be anj 
doubt that any criminal offence agtdmt tht 
law of trade marks, cannot be punished unlesi 
the offence has taken place after the ordin- 
ance which creates the offence, therefore tbere 
cannot be any criminating^ of parties on fâctg^ 
which have taken place before the publication 
of that ordinance ; and as the demand for /iv- 
pection is restricted to that date, and whit 
precedes there can be no danger in pToamng 
the documents. It was however, submitted 
by Mr. Jenkins that there was an arti<:le of 
the penal code, under which the parties migbC 
criminate themselves. We have read that arti- 
cle and we, are of opinion that tbey camU 
bring themselves within reach of it, it doa 
not apply to the case, so there is no dàDgerof 
their criminating themselves. 



Another point taken was that Vre docu- 
ments do not belong to Limonaire alone, but 
to other parties as well, all the authorities ait 
very clear on the subject, that it is necessttj 
in order that a party to whom a book or a do- 
cument belongs in conjunction with otbpff/ 
can object to the production, that 6e should 
come forward and say so ; but if that pa^t/ 
says nothing, although he is not a partj io il» 
cause, it has been ruled in as clear a manner 
as possible that the inspection can take f^ 
and the copies ordered. In this case, beside^ 
most of the parties are parties to the cà09S, 
and therefore the objection cannot atalUpplj* 



It has been suggested that the Judge ^ 
Chambers had no right to appoint IMr. Galfe^' 
We think that as the book.-* of the firm (»»• 
taining private business will have to be '^ 
pected, it is better that a judicial officef ahottla 
have the control of that inspei tion. In a c^ 
before the Courts in England, it ir«« niW 
and it has been acted upoui tfS^t the Court cia 
take the document, look at it aud see mh^^^ 
it applies to the point in contest, but wr thii* 
that it is much better done by a judicial o^ 
than any other, and however honest Mt» 
Galletis, it is much better that it 8h(ftiW ** 
done By the Court, and if the duly w *[«: 
gaiecif, should be done by the Master, wbo ^^ 
have thé power, whenever there maj ^^ 
contestation before him that a certain p*'^^ 
the book refers or not to the question, io}f^ 
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into it to ascertain it, and if he thinks fit, keep 
it a secret to himself and not allow copies to 
l>e taken, 

nrUese being all the points that have been 

sn'bmitted, on the whole therefore our ruling 

^vill be \]his ; that the Judge at Chambers was 

qnite right in giving the order for inspection, 

und. tV\e order to take copies, but we vary 

tliat order by declaring that it will take place 

before the .Master, and will take place upon 

oalYi. With regard to the documents and 

books themselves, we think there is some 

"vagueness in the description, which should be 

eorrect'sd, for instance, parngraph 2 of the 

acheclule is so broad and vague that it should 

not be allowed, and will be deleted altogether 

froxn the order of the Couit. My Uarned 

brotber will read the special form of the 

order. 



/ 



Sis Honor Mr Justice RouUlard : 



It is ordered by th» Court that the Ledger 
books of Limonaire kept during the years 
1879^ 1880, 1881, 1882, down to the 18th May 
1883 be deposited in the hands of the Master 
of the Supreme Court, who shall after inspec- 
tion made by him, cause extracts to be made 
at the expense of the plaintiff, of such parts of 
the Ledgers aforesaid as relate to invoices or 
demands of paper having ths mark Roiland 
or Rolland frères to be sent to this Colony 
by or through Wedelès & Co. 

• Co« The Master of the Supreme Court shall, 
after inspection, cause extracts to be made 
from the said Ledgers, of the accounts between 
liimonaire and sundry Traders designated in 
the schedule, having reference to orders given 
by the said parties to Wedelès & Co. through 
Limonaire, or to Limonaire himself for pHper 
to be sent to the said parties in Mauritius, 

So. That the defendants shall produce all 
letters of Limonaire, or copies thereof to We- 
delès & Co, relating to the aforesaid orders for 
papers be sent to Mauritius by Wedelès & 
Clo, for the account of Gunt and other traders 
designated in the schedule. 

• J ... 

4o. That Irhe defendants shall produce all 
letteif from Wedelès & Co, relating to the 
liiiresiiid orders for paper, 

5oi* That the defendants shall produce all 
the documents enumerated in paragra^ih 6 of 
' the schedule. ^ '' 

All productions are to be on oath. 



We declare also that the demand made in 
paragraph 2 of the Schedule should not be 
entertained as being vague and indefinite» 

Costs reserved. 



SUPREME COURT. 



D I voRCB.— Custody Cbildrbn.— Divorcs 

DATES FRO^Ii DATE WHEN DBCRBB NISI It 
MADE ABSOLUTE. — ArT. SOit ClVIL CODK« 

In this case the Plaintif applies : 

lo. That a decree Nisi for a divorce bs made 
absolute. 

So. That he be granted the custody of hit 
Children. 

The Court makes the decree nisi absolute, and 
rules that by article 302 of the Civil Code, 
the Plaintif who has obtained the divorea 
18 entitled to the custody of the ChUdrsn. 
reserving the right of the mother to eome 
forward, and upon facts, apply for a changa 
of custody* 

On the question of the date from which the 
divorce dates, the Court held that it datée 
from the making absolute of the decree 
nisL 



OENTRAC— Plainti£F 



versus 



GENTRAO— Defendant 



Before 

His Honor E. Pbllbrbau,— Acting Chief 

Judge 



and 



His Honor A. Murb,— «Second Puisne Judge 



W, Newton,— Counsel for plaintiflp 
E. LBBLANc,«-Attomoy for the same. 

T. Lionel Jenkins,— Counsel for defendant 
H. TtfATCHBR,««Attorney for the same* 
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Becord No. il, 929. 

lOih Deiemler 1888. 

JUDGMENT 

Bii Honor the Acting Chief Judge : 

In this matter the plaintiff who has obtain- 
ed a '^ decree nisi " for a divorce has moved 
the Court tu make it absolute. There has 
been a summons served to that efiect, no ob- 
jection whatever has been made to it, so the 
Court makes the *' decree nisi '' absolute and 
pronounces the divorce. 

An application has also been made concern- 
ing the custody of the children. There is no 
doubt that by virtue of article 302 of the Ci- 
vil Code, the party who obtains the divorce is 
•ntitled as a rule to the custody of the child- 
ren. We think it does not matter whether 
the application be included in the application 
for the divorce or not. Article 302 regulates 
the effects of the divorce, and whether the 
application mentions those effects or not^ they 
mre the necessary consequences of the divorce 
pronounced. It was not necessary therefore 
to have made any such prayer. But we can- 
not say it would be wrong to include it in the 
petition. 

The motion having been made after the 
divorce was pronounced for the custody of the 
children we shall simply rule on that appli- 
eation, that by virtue of article 302 the plain- 
tiff, who has obtain^ a divorce, is entitled to 
the custody of the ^ildren. We say nothing 
as to the right of the other side to come for- 
ward hereafter und upon facts shewn to apply 
for a change oi that custody. One point was 
mentioned in the course of the argument 
whether the divorce should date from the 
granting of the ** decree iiij-i " or the "decree 
absolute "• A clause was introduced in the 
local ordinance purposely to prevent anycliffi- 
eulty. The words " and the divorce «liall 
•' be actually pronounced " are a color: ial intro- 
duction, they do not exist in the British sta- 
tute, and the reason why they are theie is to 
m^set the difficulty which might have arisen 
if there had been any doubt on the matter. If 
the divorce is referred 'back to the date of the 
" decree nisi ", strange consequences woulcl 
•nsue, for three months it would not be known 
whether the parties were married or not. A 
woman might consider herself free from the 
date of the " decree nisi ** and commit adul- 
*®jy- And if the •' decree nisi ** is refused 
•*®nrard» that adultery would then retroac- 



it 
ti 
it 



tively become criminally punishable, i 
an application for a dissolution of commun 
of property might be made in the three montbc 
and could be wiped off if a decree abaolia^ 
were refused. The Legislature was fully aw 
of all those difficulties, and it is to avoid thei 
that the divorce is to be pronounced lonly a 
the making absolute of the decree by exp 
words which have been introduced. Beside]» 
it was necessary to adapt the decree nisi t» 
Ordinance 14 of 1872 and to the laws oot&e 
civil status. There is a chapter in the Um 
of the civil status of 1872 which says what 
is to be done incase of divorce. Article 78 
says *' It shall be the duty of the Regiatnir 
** of the Supreme Court within 8 days lifter m 
judgment of di voice has been pronoancecf to 
forward to the Registrar General a cop^ cet* 
tified by him of such judgmpnt. The judg- 
'' ment shall he entered " verbatim ** in a spe* 
' cial Register of divorce kept by the Registrar 
'^ General and such entry shall be certified and 
'' signed by him as correct. It shall then be 
'* the duty of the Regiâtrar General forthwith 
'' to cause a marginal mention of such divorce 
'* and of the date of the judgment thereof to be 
''made upon the aot of marriage of the dironaed 
" parties, and in both of the Registers ia 
*' which the marriags has been inscribed.'* 

If the divorce were to date from the decree - 
nisi the consequence would be this, that the 
Registrar General would enter the decree as * 
a divorce pronounced, and afterwards if the 
making absolute did nut take place the partie^ 
would be undivorced. That is a state of matters 
which the Legislature has purposely wished 
to prevent, by putting the words " and tàe 
'' divorce actually pronounced " iu the Sectioo 
of the ordinance of 1882 which rela tea toik 

We, therefore in conclusion, make the de* 
crée absolute. We rule that the plaintiff is 
entitled to the custody of the children, but 
we say nothing with regard to the right of 
the defendant to come forward and apf^y for 
the custcdy cither for herself or to be given 
to other parties. 

Mr Justice Mure : — I am of the aame opi- 
nion. The matter is of somelmpo/tance^ in as 
much as a new procedure has been ifitroduced 
into the colony as to the effect of a iSnç§i^ 
nisi On the point of making this decree ab^ 
lute I have read the evidence carefully, ^and 
have sin^f)ly to say that as there is no opposi- 
tion th^ decree should be made absolute. * 

In reference to the important Aatier as to 
tho position of the parties between the date 
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of tlie decree nisi and the date of the decree 
absolute, it has ever since the law was intro- 
duced into England, heen the law of England 
tliat t\ie parties were not divorced bj the de- 
cree nisi. They remain married persons, and 
tViere is tViîs passage on Browns' law of Divorce 
** After* a decree of dissolution of marriage 
*• on iHe ground of adultery had been pro- 
*' uounced but before the time allowed for ap- 
*' pealing egainst the decree had elapsed, the 
*' wife Tnarried again held a void marriage.'* 
Chicester 32 L. J. M. & A., p. 147. In that 
case tlie decree nisi was pronounced and the 
system of procedure that then existed was^there 
"was a right of appeal to the full Court against 
the judgment of the judge of Probate and 
Uivorce Court. In that case the wife divorced 
liad remarried before the time for appealing 
liad expired, and married the person with 
"wlioin she was charged with having com- 
mitted adultery ; subsequently that person 
1>rougbt an action to have that marriage de- 
clared null, and the Court annulled the mar- 
riage on the ground that the woman was still 
the wife of t^.e man who had taken the pro- 
cedure against her in the divorce court. In 
like manner at page 308 of Mr Hrown*8 
book the effect of decree nisi is stated. It 
seems that the effect of a decree nisi is such 
that the ligamen of marriage still continues 
.during: the interval between the decree nisi 
and the decree absolute, and that illicit con- 
nexion by either of the parties to the marriage 
in question is adultery. 
• 

Therefore it is that in the Probate and Di- 
Torce Court in England the person divorced 
has, after the decree nisi has been pronoun- 
ced, asked the intervention of The Queen's 
Proctor, in order that the procedure might be 
tried again to show that the opposite side be- 
tween the date of the decree nisi and the date 
of its heing made absolute, had so conducted 
himself that he was not entitled to the bene- 
fit. of the decree which he had obtained* The 
position of matters in this colony has been 
made^lear by the words to which my learn- 
ed brother ba^ referred. 

t 

^ As to Ihe guardianship of the children, it 
*^ S perfectly dear that this court has not the 
opti<m which judges in England have in de- i 
^ipimng the question. They come to it with I 
1 ptesumption in iavor of the fatter, but that 
. is modified by all the oircumstkçces which 
have occuredin each cape. But here^we have 
^ a special law, the children are to be ^n custo* 
dy of the person who has obtained thé'divoroe ; 
mit I wish to couple with that^ the remark 
that the Courts in France seem to have ezar- 



oised a very considerable amount of discretion 
in reference to the custody of the children. 
Certainly they have an uncontrolled right ta 
determine the custody of the children^ prior 
to the date of tbe decree, and pending the 
proceedings between the parties ; but even 
after the decree is pronounced, they seem to 
have modified the law in a considerable 
degree. 

Therefore I agree with my learned brother, 
in holding that we must entrust these child-* 
ren to tlie party who has obtained the di» 
vorce ; but, at the same time, it will be open to 
the mother If any circumstances arise under 
which she thinks herself entitled t^ have that 
decree reconsidered or modified, to apply to 
the Court to that effect. 



SUPREME COURT 

Application for a writ of mandamus to 

COMPEL THE STIPENDIARY MaOI?«TRATE OF 

Port- Louis to RErEivB an appeal against 

A DECISION DiSMlSStNO A CLAIM OF 90 RUJ 

PEES —Writ declined. 

Thië is an applxnathn for a writ of Mtnda^ 
mus to compel (he Stipendiary Mtgistrate 
of Port Louis to rpceive /A^ rerognizanee to 
allow the plaintif to appeal from a Judg- 
ment delivered by the said Magistrate dis^ 
missing a claim oftdnety rupees made bg 
the Plaintif against the Defendant. 

Held that ths right of appeal must be given by 
express enactment^ and cannot be extended 
by an equitable eonstmotion to cases not (/if* 
tinetly enumerated.^ 

That Ordinaties 12 of 1878 article 272 al^ 
lows is an appeal only where a sum or penalty 
has been adjudged: and enacts that beyond 
the oases in which an appeal lies, thejudg* 
ments of Stipendiary Magistrates shall ba 
final and definitive. 



The Court discharges the Rule with costs. 

CASENEUVE— Plaintiff 
versus 



if 



SATTAB— Defendant 

Before 
His Honor A. Mure,— Second Puisne Judge 

and 
Hi^ Honor J. BoûiLLARD,-*Acting Puisne 
^ Judge 
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O* Laurbnt, — Counsel for plaintiff 
£• Laubent^ — Attorney for the same 

The Substitute Procureur General, counsel 

for respondent 
J* QuiBBET,— Attorney for the same 



Kecord No. 22,201 

lUh December 1883. 

A claim for ninety rupees having been 
made by the plaintiff* against the defendant, 
before the Stipendiary Magistrate of Port 
Louis, judgment was given against the plain* 
tiff, who being dissatisfied with the decision 
of the Magistrate, gave notice of appeal and 
offered to be bound in the usual way by re- 
cognizance to prosecute the appeal before the 
Supreme Court. The Magistrate however 
refused to receive the recognizance, and the 
application of the plaintiff is that the Court 
should issue a mandamus to compel the Ma- 
gistrate to receive the recognizance of the 
plaintiff, and allow him to appeal from the 
judgment given in the Court below. 

Art. 272 of Ordinance No. 12 of 1878, 
which governs the matter of appeals from 
judgments of Stipendiary Magistrates runs 
as allows : 

^* Any person who shall think himself 
^' aggrieved by any judgment or order of any 
'' Stipendiary Magi^trate, may appeal from 
*^ any such order or judgment, provided the 
^ sum or penalty adjudged to be paid shall 
*' be more than twentj^ rupees ii awarded 
*' against an enf^loyer, or if awarded against 
^ à servant more than the amount of one 
** month's wages,— otherwise such judgment 
'< or order shall be final and definitive to all 
^' intents and purposes/* 

It was argued by the plaintiff's Counsel 
that although the terms of Artiole 272 seemed 
unfavourable to his client, in as much as they 
refefved only to appeals to be made in cases 
where .jthe defendant had been condemned 
oither to imprisonment^ or to pay a certain 
aum of money, y^t^ it was strange that no 
remedy should have been given to a plaintiff, 
who, through misinterpretation of the law 
by the Magistrate or otherwise, would have 
failed to obtain redress ; that this Court must 
hold the intention of the Legislator to have 
been to allow the remedy of an appeal Jji 
auch cases to a plaintiff—supplementing by 



its equitable jurisdiction, the restrictions m 
parently contained in Article ^72 of Ordiia^ 
ance 12 of 1878. 



It seems to the Court that the terma 
Article 272 of Ordinance 12 of 1878, settio^r 
forth the cases in which an appeal Mm tlio 
judgment of a Stipendiary Magistrate can 
made are clear and precise— Article 272 
not contemplate that appeals should be allow- 
ed in the cases where tne plaintiff has ùâSaS. 
in a claim for money or wages. 

The Court cannot entertain the suggestioa 
that it should exercise its equitable powers,, 
by entertaining an appeal iit the cases where, 
although the appeal is not allowed in ezpresa 
terms by a law, the Court may think thai an 
appeal ought to lie. 

It is a well recognised principle of oar law^ 
that the right of appeal must be given by 
express enactment and cannot be extended 
by an equitable construction to cases not dis» 
tinctly enumerated. See Lefeuvre vs Miller 

26, L. J. M. C. 175, and Christie vs St Luke 

27, L.J. M.C. 153. 

But apart from the general principle above 
referred to, the very wording of Article S7S 
of Ordinance 13 of 1878 can leave no doubt 
on the subject. After stating the cases ia 
which an appeal is allowed, the article enacta 
that '' otherwise such judgment or order shall 
" be final and definitive to all intents and pvùr*; , 



it 



poses. 



The Court in consequence dischargea tb» 
rule given in the matter with costs. 



SUPREME COURT 

Claim of paymkstof Policy of Iiisva* 

ANCB — - DBOLINED ^8 THB OOCUFIE9 OW 
PBBMISES 1MSX7BBD WAS GUILTY OF ,|IB- 
QLIOBNOB» 

L 

This is a claim for payment o£ a Bslicy ùf 
Insurance which was declineaof the d&uri 
held thai the plaintif had been fpxiity of 
negligence, which under the eircumst^As, 
amounted to fraud as he might have stopped 
the fire ini^mthe beginning^ he omitted to 
send Jo% et fire engine^ dvd nothing to $ao0 
his good and shammed illness* • • 

Action dismissed with costs. 
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SOCKALINGUM,— Plaintiff 



versus 



BRITISH FIRE INSURANCE 
COMPANY,— Defendant 



Before 

Honor Etibnne Pbllebeau^*— Acting 

Chief Judge 

And 



Sis Honor Akdbew Mube,*— -Second Puisne 

Judge 



'W. HTbwton,— Counsel for Plaintiff 
E. SavzieRj"— Attorney for the same 



G ALÉA,^— Counsel for Defendant 
Ermbst Lbblai^c— Attorney for the same 



Record No. 21,788. 

12th December 1SS8. 

Judgment of His Honob Mb Justice Mube 

In this case, which is a claim by a person 
of the name of Sockalingum for the sum of 
Bs. 14,629.60 c. against tlie «' British Fire 
Insurance Company '^ a very long proof has 
been laid before the Court* very numerous 

Jiuestions of law have been argued and it now 
ialls to the Court to deliver judgment. 

A Contract for fire insurance was entered 
into on the 6th of October 1882, it was a 
repewalofa previous Con ti act of insurance 
which h^â expired in the month of March 
previous, and it dated from the 6th of Februa- 
ry 1882 to thei 6th February 1883. The 
provisional ieceip> shews it to be a renewal 
•f the previous pdicy. 

In th#«nrst place the Court holds that the 
e^ntittons of the policy now sued uijon, being 
in exactly the same terms as the c^ditions 
of the policy previously in foroe in £i5or of 
the pUiintiffy^ the plaintiff must be held to have 
beeii acquainted with the conditions uf the 
l^}iey» Now the Contract of Fire Insurance 
is a contract of indemnity. It is not a contract^ 



by which tbe party can be benefited in any 
respect, or can make a profit in any respect, 
but it is a contract of indemnity which is en- 
tered into as a contract of good faith on both 
sides. The Court of Cassation in dealing with 
the Law of Fire Insurance, have placed it 
apparentl J upon two sections of the Civil Code, 
11S4 and 1185^ and we agree with much of 
the Law which was cited to us by the Coun- 
sel for the plaintiC 

The question here is first of all, what are 
the facts upon which the Court has to decide. 

It appears that the plaintifiPs agent Narain* 
samy on the afternoon of the 26th of October 
1882 proceeded to Terre Rouge on some re- 
ligious festival connected with the Hindoo 
religion, to which he belongs. He and all hia 
men went there, and returned to the house 
towards night. He says at about 2 o'clock in 
the morning he was awakened by smoke, thai 
he told his servant to go downstairs to see 
whether there was fire in the kitchen, and to 
come back to sleep ; he found that tbe fire 
came from above, be ran down stairs, knock- 
ed his knee against something, became in- 
sensible, was carried first to a verandah on 
the opposite side of the street, and then to the 
house of ManicumplUay at some distance 
from the fire. 

Now, we have to consider carefully whe« 
ther this fire was a purely accidental one, or 
was one of a character which raises suspicion ; 
and the result of our consideration has been 
very prejudicial to the views of the plaintiff. 
Naraintamy seems to me to make statements 
on his oath which cannot be believed. 

In the first place in hfs declaration before 
the Magistrate, he alleged that when he 
awoke, the whole loft was in flames, and from 
that declaration one would conclude that all 
he had to do in order to save his life was to 
make his escape from the body of the pre- 
mises. He does not say so, but certainly that 
is the deduction which one would make from 
the declaration. His account in the witness 
box here is a totally different matter, he says ^ 
that when he awoke he perceived smoke :ii 
the room where he lay— he sent his cook, a 
man named Poynen, downstairs to see if there 
was fire in the yard, if not to come back to 
sleep. In this account of the matter, to go no 
further» there is a grave and serious oontra* 
diction, and one or other of these stories is 
untrue. 

Agai^f he accounts for the origin of the^ 
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in a way which is not satisfactory. He sng* 

Eests that it commenced on the roof of the 
ouse, having been communicated thereto by 
fire from Moottoo Comarun's house. Moottoo 
Comarun occupied premises immediately ad« 

{*oining his own ; Moottoo Comaran's shop was 
>UTnt down on that night, and the Insurance 
Company paid him the sum named in his 
policy of Insurance. But it is clearly proved 
that no dinner was cooked on that 4ay in 
Mootoo Comarun*s kitchen or in the plain- 
tiff's kitchen, and that there was no fire in 
either of these kitchens after 4 o'clock on 
that day. Therefore, this suggestion as to 
where the fire came from, must be held not 
to be proved, but, rather to be disproved. 
Again it is perfectly clear from the evidence 
of all the witnesses, who were early on the 
spot, that the fire originated in the upper 
story or loft and made its way from there to 
the roof of the house, many witnesses concur 
in giving testimony which leads to that result, 
even after Constable Chambill had got access 
to the court-yard, after having knocked at 
the door three times in three quarters of an 
hour, there was no fire on the roof visible ; 
but he says he saw through the open door of 
the house in the court yard, the upper room 
which looked simply as if it was well lighted. 
Therefore I hold that that statement of the 
plaintiff is again disproved. 

• ^gain the demeanonr and the attitude of 

the plaintiff on this occasion become most 

suspicious. According to his account, in 

running down stairs he knocked his knee 

against somethyig, and became insensible. 

This story is untrue. It is true that he was 

found next morning iabed by Inspector Ke- 

nelly and the secretary of the fire Insurance 

Company wllo went iti search of him ; both of 

' them tcbtifj that they looked at his knee, and 

that there was no mark upon it which could 

effect a grown and strong man. But that be 

was insensible is also untrue, for it is proved 

that while the goods in the shop were being 

saved Narainsamy stood beside the constable 

who was watching the goods in the street, and 

^mâde no effort whatever to save any of the 

^ goods. In the enquiry into the fire in the 

^low^r Court, whicti is produced in the process, 

it is said by one witness that towards the end 

of the fire he s|ived a case of candles, and that 

was the only thing he did. But it is clear 

from the evidence, not only of one constable 

but of several constables, that not one of the 

Indians belonging to the establishment gave 

a hand in the saving of the goods. There were 

no less than seven persons, including» the 

plaintiff employed in the house, and not cme o£ 



these seven persons did anything ^o^vr^rda 
saving the goods which were saved t^y 
police. It is further testified by Chambill th 
Narainsamy remained for three qnArter« 
an hour in the house while the fire « 
gathering strength, and after he had per* 
ceived that there was fire on his* prctniaet^ 
without making any attempt to save the pl.f ee. 
lie sent no messenger to the fire*nan afihe 
municipality, he did not inform the po1i/v, be 
remained quietly sitting by, seeing the flames 
an<i refusing to open the door to the p »liee^ 
man, until apparently the flames had gained 
such strength that the whole house must be 
burnt down. I can only interpret in that 
way the fact that Chambill knocker/ three 
times with his baton at the door of the Court 
yard at an interval of a quarter of an hour be* 
|.ween each before he was admitted. 

Again this man's duty first of all was to 
endeavour to save his books, so that his posi- 
tion should be known to his creditors and to 
the parties who were concerned Tho<e books • 
it appears, wpie in a room up stairs. It mny or 
may not have been possible to save these hooh§^ 
but the remarkable fact is that no attempt 
was made to save them. There were no \e^ 
than seven Indian^ in the piemisps, they weie • 
all awake and alive to the existence of the 
fire during the period of time I have mei^ 
tioned, and if we take t tie statement ofNa* 
rainsamy to be true, that when he awoke 
smoke was seen, I think it is a fair deductioa 
to say that at hast an attempt should hffft 
been made to save the b' oks. But his books 
were consumed by the flames. Again tbm 
were a great many empty tin petroleum case» 
found on the ground floor of the premises, the 
next morning by the police, and there is evi- 
dence by the police that they were not then 
when they were saving the goods, no tin cases 
of petroleum oil were in the shop when they 
saved the goods. Therefore these tin cases 
were above the shop, they were dangeroujJ/ 
near the fire and why they were so is unex- 
plained. We have no intimation wty they 
were taken upstairs. » * 
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Again this man, Narainsamy was deeplit \ 
dept, he says he owed Rs 8v),!)O0 at tbo 
time and he has since become insolvent. Oa 
the other h^nd, it was said for him that t(e 
fact that tke safe contained Rs 780 and cer- , 
tain jewete was a proof of his bonafide$. My 
answer to that is this, that he probably com* ' 
prehencted that the safe was fire proof and 
that <Hhe property in it was perfectly certain 
to be aaveo. 
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Again it is said that the policy of insurance 
^ _- -IS not in existence at the date of the fire, 
and that if he had intended fraud he would 
^la^S^ waited until after the policy of insurance 
liad been issued, but it does not follow thati 
lie was not aware of the Contract which had 
been entered into between him and the com- 
pany^ and it is a remarkable fact that shortly 
after this Contract was renewed the fire took 
place. But the view which the Court feels 
bound to give effect to, and that which is suf- 
ficient for the determination of this case is, 
tbat there has been gross negligence which is 
equivalent to fraud. We are quite aware 
that simple acts of negligence are insured 
against by the Insurance Company, but from 
the facts iwhich I have detailed we have come 
to be of opinion that in this case there has 
been negligence amouuting to fraud. 

That being so, the Court does not think it 
necessary to enter into any of the five ques- 
tions of law which were discussed between 
the partiels, or to determine the effect of cer- 
» lain conditions which appear in this policy 
of insurance, but holding that the fire is very 
suspicious in its character, and that the con- 
duct of If arainsamy during the beginning of 
the fi.re was such as to amount to gross ne- 
gligence and neglect of his duties, and such 
as put it out of his power to prove his own 
case^ the Court is of opinion that the action 
must be dismissed. 

• His JSonor the Acting Chief Judge 2 

I quite agree with what my learned brother 
has said. This Contract of insurance against 
fire is one of indemnity for goods destroyed 
by fire. If that destruction has taken place 
by the mere negligence of the insured, or his 
servant, it does not vitiate the Contract and 

£ rêvent its having its effect, but all American, 
inglish and French decisions agree, and it 
has been ruled that if that negligence on the 
part of the insured amounts to fraud, he is not 
entitled, to recover the amount of the indem- 
nity. Applying that principle to the facts of 
this case, we think it is clearly shewn that 
there was si^ph nedijygence on the part of Na- 

{ainsnmy-->it isji^i^&hewn exactly how the 
he fire bega^^,^ cannot be said that Narain- 
samy is jiiiiUy of having participated in set- 
tiW tiie fire, but what is clearly shewn is 
this, that the destruction of the goods by 
the îkx% was owing to the negligence of N 
^insamy. who might have stopped thal^ 
m the beginning, who gave no notice to the 
fire engine people, and who did nothing to 
save the g^ds* he was shamming illness anj 
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in fact, behaving in such a manner that the 
Court has come to the conclusion that he 
must have acted with a view to allowing the 
fire to destroy the goods. 

We have come to the conclusion that the 
destruction was due mainly to that negligence, 
which under the circumstances amounted to 
fraud. 

I therefore think with.my learned brother, 
that the insured is not at all entitled to re- 
cover, and that the action should be dismissed, 
and it is hereby dismissed with costs. 



SIJPRE»IE COURT 



Claim of a debt by principal action.— 
Validation of attachment. — Refer- 
ence BY Judge in Chambers to Supreme 
Court. 

In this case a principal action teas raised by 
the plaintiff^ against the defendant to #»- 
force the payment of a sum 0/ money 
claimed by him» 

The plaintif also lodged two oppositions in 
the hands of Mr M, Toufette, and the other 
on a sum in the Commercial Bank. 

The validation of these attachments had been 
applied for in Chambers^ but upon obfec 
iions raised by the defendant, the Judge 
referred the matter as to the Commercial 
Bank to the Supreme Court for considéra» 
tion together with thepriwsipal action* 

In the principal action, Gentrac the huAand 
urged that the debt was not due, as accord' 
ing to agreement it was to be paid by 
instalment» 

The Court gave judgment accordingly. 

The question of the attachment of the money 
in the Commercial Bank was not followed 
up by the plaintiff, as in the meaMime the 
money attached in Tourstte's hands proved 
sufficient to pay the debL 

The Court discharged the attachment. 
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BONNIN— Plaintiff 



tersuê 



GENTRAC & wife— Defendants. 



Before 
His Honor À. Mure,— Second Puisne Judge 



and 



His Honor J. Rouillardi— Acting Puisne 

Judge. 



H. Galea,— Counsel for plaintiff 

A. Rolando,— Attorney for the same, 

V. Delapa YE,— Counsel for Gentrac the hus- 
band one of the defendants. 
E. Leblanc, — Attorney for the same. 

T. Lionel Jenkins, — Counsel for Gentrac 

the wife the other defendant. 
H« Thatcher,— Attorney for the same. 



Record No. 21,977 



13/A December 1884. 



JUDGMENT 

Mr Justice Mure :^ This is a case in 
which a claim hejng due by Gentrac the 
wife to Bonnin for a certain sum, he raised 
a principal action^^' in this Court against the 
Wife, at the same time calling the husband. 

These parties were married under Che '' ré- 
gime *' of separation of goods, but of course 
it was necessary that the husband should be 
made a party to the cause. In like man- 
N. ner Bonnin, the Creditor, raised two attach- 
- ^laeqts in order that the debt due to him might 
be made good — one ot these attachmeifts was 
on a sum *of money 'in the hands of an aijc- 
tioneer in^his town called Tourette, the other 
was on a sum of money in the Commercial 
Bank. That sum of money was in the name 
of Gentrac, the husband, and therefore to 
succeed in making good his claim against that 
sum of money, it was necessary for him to 
prove that though prima facie it dîd belong 



I 



to the husband, being in his name^ yet thst 
it was in truth the property of the wife. Whea 
the validity of the attachment came to be) 
considered in Chambers, objections were takei^ 
on the part of Gentrac the husband,- axil! I 
believe on the part of Gentrac the wife 
with the result that an order of reference 
pronounced by the Judge at Chambers 
ing the validity of the attachment to be con- 
sidered along with the principal action. The 
principal action came on for hearinff, aod 
there bein^ differences between the hvLsband 
and the wife, the latter admitted the claim oC 
Bonnin and admitted his light against the 
fund which had been attached. The husband 
on the other hand, took up the position that 
the debt was not due, it being payable by 
instalments and therefore that the plaint ii 
was not entitled to bring an action for the 
sum. There were otiier defences stated, among 
others, that this fund did not belong to Gen- 
trac the wife. Upon the first head of this d^ 
fence witnesses were called and heard, and 
the Court gave a judgment against Gen- 
trac the wife and found. Gfutrac the husband 
liable in expenses. 

Now we are told that these expenses were 
paid by Gentrac the husband, and that is not 
denied by Mr Jenkins for Gentrac tbe wife, 
but at any rate whether that sum of costs 
was paid or not, it does not seem to affect the 
question of the attachme it in reference to 
which the order we have now to consider vu 
made. The Couit at a diff rent time came to 
consider this question of the attachment, nnd 
a suit seems to have been about to commenee' 
between the panics, in which the right of 
property in tlie sum in the bank was to be de^ 
termined ; but it turned out that the propettj 
which Air Marius Tourette had was being 
realised, and on bring realised the sum which 
he he had in his hands appeared to be suiS- 
cient to pay the debt of Bonnin the creditor, 
and, accordingly an order was pronounced, 
which, although it does not appear to be an 
Older of consent, vet seems to be of thisnff/ui-tf 
that it was suggested by the parries at the 
Bar. Part of the order is '' tnat Mr Tourette 
^* sworn auctioneer do pay to Bonnin out of 
'' the funds in his hands Vlongirig to Mn 
'^ lientrac the amount of !)o)lûm^ claim in ' 
" principal interest and costs. '^^Ifcit this or- 
der proceeds *' thai Qentrac the Misbanl 
*' do pay into t))e Registry a sum cqua^ To 
" the costs incutrid by Bonnin and by Mrs 
'' Gen^c since the reference of thiè' case 
*' frocl Chambers, as to which sum the right» ^ 
" ot the parties are reserved. That after pay- 
*' laenl by Mr Tourette to Honnia and after 
** deposit by Gentrac the husband as above 
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ordered the attachment lodged on the 11th 
May last wUh the Commercial Bank be 
discharged» " 



Xliis is certainly a very peculiar order, for 
it is to be observed that this is to be a sam 
deposited* by Gentrac, the husband, and that 
lie himself and fionnin and Mrs Gentrac have 
mil llieir rights upon it reserved. So that it is 
possible that as soon as he had made the de- 
posit he would be entitled to say, '' The cir- 
** cum»tances are such that I am entitled to 
^* uplift that sum and neither Bonnin the cre- 
^'ditor nor Mrs Gentrac has any right whatever 
^ to it." It is clear that Bonnin, whose whole 
debt has been paid in principal interest and 
costs, has no right whatever as against Gen- 
trac for double payment of these costs ; - but 
probably at the time the Court gave the order 
tliere was danger that Gentrac as soon as the 
order of attachment was discharged, might take 
tlie money lying in his own name without 
paying any of the costs that were legally due 
1>y him, that is to say, he was liable to Bon- 
nin in costs, and it was doubtful whether theso 
<u>8ts would be paid by the sum in Mr Tou- 
xette's hands; acd therefore this addition to 
tlie order seems to have been made. It also 
seems possible that the Court considered that 
the eventual rights of his wife, if she had any, 
to that money in the Bank would he frus- 
trated, and these appear to be the reasons why 
tbe order was made in the terms in which it 
^ • is now couched. It is cettainly made in very 
extraordinary terms, but it is an interlocutory 
» judgment and it follows from it that if Gen- 
trac the husband does that which he is direct- 
ed to do in the preceding part of this part of 
the order which I am considering, a benefit 
is to accrue to him by the attachment being 
discharged, and so enabling him to uplift this 
money. But now we are told that other cre- 
ditors lodged attachments about the same 
time with the Commercial Bank, and have 
attached this sum, that he has no desire to get 
.any benefit whatever by this order, and in 
ehofr>ire understand that there are attach* 
ments which at present prevent the payment 
of the sum in the Bank to Gentrac until fur* 
ther ordei^aud ^^nat there is not now any 
f danger of G^iitiac receiving that sum of 
rinoney uTVtîi^te property in it is determined, 
so thtt.vthe restriction made by the Court in 
fhe*<order complained of is now of no avail. 

Ttei plaintiff in this action for the^validity 
• •of the attachment does not appear, hèapeases 
to prosecute the action, and very naturally, be- 
cause i^ is staled that he has received ^the 
whole of his debt in principal interest an4 



costs. It follows, then, that the attachment 
of the money at his instance in the hands of 
the bank has no '' raison d'être '* at all, and 
that it must be discharged. 

Tbe Court holds, in tbe circumstances of 
this oase, that the true course to follow will 
be to discharge this attachment, and that no 
costs shall be given in favor of either of the 
parties who appeared at the Bar. 



SUPREME COURT 



Curator or Vacant Estates sent into 

POSSESSION OF AN ESTATE REPUTED VA- 
CANT, BUT OF WHICH AN HeIR WAS SUB* 
SEQUENTLY SHEWN TO EXIST.— CURATOR 
MAINTAINED IN POSSESSION. 

In this case the Curator was sent into poS' 
session of a portion oj land rsputed to he 
vacant, which was claimed by the plaintiff. 
Among other things she pleaded that at the 
time the Curator was sent into possession^ 
the Estate was not vacant as an heir to the 
Estate existed. 

A delay of a year was given to the Plaintiff 
to adduce proof of her allegation, and on 
the case again coming before Court, she 
succeeded in establishing that an heir to 
the property was living at the time the 
Curator was sent into possession, and she 
urged that the Curator had been improperly 
sent into possession of the land. 

Held that altho* the heir existe<^, it was not 
shewn that there was aftl^ time the Curator, 
was sent into possession a '* known heir ** 
according to Art. 811 of the Civil Code. 

That it is not for the Curator when applying 
to be put in possession of an Estate reputed 
to be vacant^ to shew that there are no heirs 
to the Estate in existence. 



CURATOR OF VACANT ESTATES,— 

Plaintiff, 



versue 



WIDOW LIONNET,— Defendant. 
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Before 



His Honor Sir A. O. Ellis, Et. Chief Judge 

and 
His Honor Andrew MnRB,"«"Fui8ne Judge. 



LoTTis RouiLLARDj — Couusel for Plaintiff. 
EuGÈKB Leclézio, — Attorney for the same. 

William Newton,— Counsel for Defendant. 
Frédéric Robert^ — Attorney for the same. 



Record No. 19,451 



iOth April 1888. 



In this action an interlocutory judgment 
was pronounced by the Court on the 23rd 
June 1881 sisting proceedings for one year, in 
. order to afford the Defendant an opportunity 
of adducing further evidence on a questiq^ of 
fact material to the disposal of a preliminary 
objection raised by the Defendant, It will be 
remembered that the Defendant pleaded that 
the Curator of the Vacant Estates has no 
title or capacity to bring the present action, 
in respect that the Estate of which he was 
sent into possession was not vacant. In sup- 
port of this Pica the Defendant produced do- 
cumentory evidence with the vieir of showing 
that an heir pf Jean Baptiste Michel de 
Launay, in the person of a Mrs. Joly, existed 
at the date of the order of possession in the 
plaintiff's favour, and contended that the 
existence of^his heir prevented the succession 
de Launay from being vacant ; as the evidence 
adduced did not appear to us to be sufficient 
to establish the character of Mrs. Joly as 
heir, we granted the defendant a delay to 
adduce further evidence on this head, and 
pointed out that, even in the event of her 
being successful in satisfying us on this point, 
it was further necessary for her to show that 
Mrs. Joly Iras in the sense of Article 811 of 
tne Civil Code, a ** known heir " of Jean 
.Saptiflte Michel de Tja^nay. 

The delay having now expired the case 
again came before us, and it was admitted by 
the Plaintiff that the linka wanting in the 
•chain of evidence had been supplied, and that 
Mrs. Joly^s character as a great grand niece 
of Jean Baptiste Michel de Launay, could 
not any longer be disputed by him.* 



Assuming therefore, for the purposea of this 
discussion, that, at the date of the order of \ 
the possession in favour of the Curator, there ^ 
existed an heir of Jean Baptiste Micè^l^de 
Launay in the person of Mrs Joly, we muBt 
now examine whether her existence took the 
succession out of the category of vacant sia^ 
cessions; and rendered the order of 18th Sep- 
tember, 1876, sending the Curator in posses- 
sion of the succession of Jean Baptiste Mi- 
chel de Launay, invalid and powerless (d 
confer on the plaintiff the right to insist ia 
this aotion. 

By Article 811 of the Civil Code the eir- 
cumstancifs under which a succession ia 
" reputed '* vacant, and in which a Curator 
may be appointed, are defined. It is in the 
first place noteworthy that the article does 
not speak of vacant successions, but of suc^ 
cessions which are " reputed " to be vacant. 
It follows that a Curator may be appointed 
to a succession which in truth is not vacant, 
and that the state of matters contemplated 
by the article is that in which a presumption 
arises that a succession is vacant. It is not 
disputed that with one exception, (he condi- 
tions mentioned which must concur in order 
to render the succession one which, in law, 
is reputed vacant, exist. The delays mention* 
ed have expired— it is not pretended that any 
one came forward to claim the succession-* 
but it is maintained by the Defendant that 
the existence of M rs. Joly prevented the' ■ 
succession being vacant, as she must be le- 
garded as an ** héritier connu ** a ** known' 
heir/' What is meant by this expression 
as used in this article ? The defendant main* 
tains that havin<; now, when her righ^ was 
challenged by the Curator, succeeded ia es* 
tablishing the character of Mrs. Joly as an 
heir*; she must be regarded as a ^' known 
heir " whose existence prevented the succes- 
sion from being vacant, at first sight it cer* 
tainly seems that such a construciion is not 
one which gives its full meaning to the Zatt* 
guago of this Article. If the Deferfdants' 
contention be sustained it would seem to 
erase from the text of the isord " connu ** and 
to leave the clause as if it^Vn : * Lorsqu'il 
n'y a pas d'héritier '* "^l^nthere is no ^ 
heir." This is a very serious objSlHJ^m to the 
defendant's pretention, and furtherrR'^iirj' 
shows that her interpretation cannot be ac- 
cepted as the sound construction to be given • 
to the ^pression used here. It mustbe*borne 
in poft&d, that the question before us is nat^ 
whether Mrs J oly or other claiming in her right 
mffy not be entitled to claim thiv Estate, but 
M^hether the meie fact of her existence ren- 
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the order of poMession held by the Plain- 
tiff null and yoid| and debars him even from 
judi cially demanding to be put in possession 
mTthis Estate. The point before us is a pre* 
liimnary plea to the Plaintiff's action, and 
does not touch the merits of the suit. It may 
l>e that the defendant now stands in the 
vights of Mrs. Joly, and as representinf^ her, 
-ca.n plead to the Plaintiffs' demand all that 
Xf rs. Joly could have pleaded, that point will 
'Arise on the merits, but what we nave now 
to determine is whether the existence of an 
Iieit irrespective of any right on the part of 
-the Defendant to invoke her rights, is a bar 
to this suit. 



Bearing this is mind, if we examine the 
consequence of the Defendnnt's construction 
of this article, we shall find that these confirm 
tlie impression that the meaning which she 
seeks to give to the term ''héritier connu " 
cannot be countenanced. If the mere existence 
of an heir prevents a succession from being 
reputed vacant, then the Curator can only 
t>6 sent into possession of a succession when 
lie can establish that as a matter of fact, no 
lieir exists^ a burden of proofs which in most 
cases would be utterly impossible. But such 
a conclusion would lead to this anomnlous re- 
sult, that while one of the great objects 
sought to be attained by the putting the 
Curator in possession, is the safe guarding of 
-Lhe rights of possible but unknown heirs, and 
^he providing of a representative of the sue- 
^ cession,against whom claims coulJbe enforced, 
Ixia appointment according to the argument of 
the Defendant could only be validly made 
^hen there were found to be no heirs existing 
whose rights he could protect, and creditors 
of the succession would be prevented from 
obtaining the appointment of a Curator 
against whom they could exercise their rights, 
except in the most rare and exceptional cir- 
cumstances. Further, the very policy of the 
Law, shows that this construction is inadmis- 
s^ide, for our law contemplates that when an 
heir ultimately presents himself^ he may ap- 
ply for an order requiring the Curator to 
divest himse^^ in his favour 4. while, if the 
mere existent of an heir struck at the foun- 
dation o^ .oe Curator's title, and rendered the 
ordf -n his favour null and void, an heir on 
^ i-esenting himself might challenge the whole 
intromissions of the Curator, and demand 
tb^t the order should be set aside^s bad and 
ab initio^ >^^ 
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These ^considerations confirm our opinion 
that* the constrnction contended for here by 
the Defendant, which (as we have already 



seen) (ails to give to the words in this article 
their fall and proper effect— cannot be adopt- 
ed as the sound reading of the article» 

But, if the existence j)^ se of an heir does 
not present a bar to the succession being in 
the language of the article " reputed vacant,*' 
can Mrs. Joly be held to have been at the 
date of the order of possession a ** known 
heir ? " In interpreting the term •' connu,'* we 
think that while on the one hand the fact of 
the existence of an heir being ignored by the 
Curator, is not sufficient to render a sucées* 
sion one which is legally reputed vacant, on 
the other, the mere fact that one or two indi- 
viduals are aware of the existence of an heir, 
does not prevent the succession from being 
reputed vacant. The words '* héritier connu ** 
must be read as signifying generally known 
to those interested in the affairs of the succes- 
sion. As we have seen, one great object of the 
appointment of a Curator to a vacant succès* 
soio,is to enable those who have claims against 
it to exercise them. If a *' known heir " exists 
agaihst whom these rights can be enforced, 
one great object with which such appoint* 
ments are made would disappear, now can 
we say that in this case, at the date of the 
order of possession, Mrs. Joly can be regarded 
as having been a *' known heir.** The burden 
of establishing this lies on the defendant, and 
we do not think that she has succeeded in sa- 
tisfying it. Far from Mrs. Joly*8 character 
having been generally known^ as we have 
seen, it is only after obtaining a long stay 
of proceedings that the defendant has been 
able to establish her character as heir. It is 
true that a fact may be known, the proof 
of which is attended with great difficulty. 

Buf apart frOm an affidavit made by Gabriel 
Hypulite Lionnet on th6r4th November 1879, 
to the effect at that date he believes Mrs. Joly 
to be entitled to a share in the succession de 
Launay, we have no evidence which could 
entitle us to say that the Defendant has suc- 
ceeded in proving that in September 1876, 
the date of the order of possession, Mrs. Joly 
was in the sense of article 811 a '' kn^^a 
heir '* of J. B, M. de Launay, 

An examination of the best commentators 
fortifies us in the conclusion to which we have 
come, viz : that the mere existence of an heir, 
unless he be known to possess the character 
of heir, does not suffice to prevent the succès* 
sion being reputed vacant, and the valid ap- 
pointment of a Curator. Thus Laurent, whom 
the Defendant cited as an authority, observes 
(Vol. 103, 186.) " La vacance de l'hé. édité 
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*' est une question de fait ; la loi ne peut pas 
" tenir compte d'un représentant qui est 
^* ignoré, jusqu'à ce qu'il se présente pour 
'' réclamer Thérédité." (See also Demolombe 
Vol. 163, 410). 

We are accordingly of opinion that the de- 
fendant has failed to satisfy the burden of 
proof incumbent on her, or to show that on 
18th September 187 6 there existed a *^ known 



heir, '' (within the meaning of these ^words 
as used in Article 811 of the Civil Code) 
whose existence ptoYented the eucoeesion. 
of Jean Baptiste Michel de Lauoay frAl^' 
being reputed yacant, and rendered invalid 
the order sending the Plaintiff intc^ pos* 
session of bis succession— and we must tliere* 
fore repel the preliminary objection to the 
Curator's title to institute the present ac- 
tion. 
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ALPHABETICAL LIST OF MATTERS 



FOR 1884 



Page 



Action ., 

aocbptbd acoount • • • • 
Abux/tbry 

AdYANCBS f • ff • » • • • 

Agent •••••••• 

Appbal •••#•••• 

Do. , 

Do. ••%••••• 

Do. •••#•••• 

Do. 

Do- 

Do. •••##••# 

Do. „. 

Do. •.••..•• 

Do. •..•;••• 

Do. ....;... 



To claim Bs. 16,278 alleged to have been paid by error. — 
Action premature, as according to a deed, it falls to be 
decided by a Committee • •• 

Loss of an - proof of , by debtors* boohs.— Books may be 
received in evidence tho' not coién visés et paraphés . • • • 

Itot absolutely necessary that a special allegation of special 
occasion be made •• •••..••• ••••••«• 

Person who has made advances on goods may selact store 
iu which they are to be placed ..«•• 

Not entitled to claim commission on goods which he re- 
ceives by error, •• • • •..•■•• »• 

From Conviction of District Magistrate^ Plaines Wilhems 
Pollution of River— Conviction quashed as it proceeded 
upon an offence not charged : Art. 45 of Ordinance 15 
ot I88S •••••••• ••••••.• ••..»••• 

From judgment of District Magistrate, Port Louis^ on 
ground that it was contrary to evidence — ^Judgment 
quashed •••.,.•• ••. ••. 

From judgment of District Magistrate. — Sale of rice can» 
celled on account of fraud ••••.••• 

Befused by District Magistrate as he considered security 
insufficient. — Court held that he should have received 
Appeal •••••••• •••••••• , •••<•••• 

From judgment of Stipendiary Magistrate.— Jurisdiction.— 
Claim of wages by a Bread seller, Art« 11 & IS of Ord. 
IS «of 1878. •.., »•••••• ...«•••• 

From judgment of District Magistrate. * Seizure .of gpoda 
for rent — Interpleader— Reversal of judgment — Iii: absence 
of notice that goods seized belong to a third '^^roon 
Landlord exercises his privilege •••• ••^»..«« 

From Report of Forest Lands Purchase Commission*— Ter- 
rain Merlo ••»• ««•«•••» •••••••• 

From conviction of District Magistrate.— Misappropriation 

. of medicines by a dispenser steward on Estate is embez- 
zlement not larceny * •••.•••• .••«•••• 

Embezzlement. — Conviction quashed as criminal intent was 
wanting •••••••• •• •••••••• 

Declaration in shape of a notarial deed that a certain sale of 
land had beed efiected, cannot replace actual deed of sale 

Supreme Court ruled that the execution debtor in a case 
before District Court and which was appealed against^ 
should have been made respondent in appeal •••••••'• 

From decision of Master setting aside proceedings taken for 
sale of several immoveable properties to value of Rs 28000 
to leoure payment of Rs 749.— Decision upheld .••••• 
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182 
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Appeal •€•§•#•• Contestation as to tbe right of a creditor to be paid from 

the sale price of his debtors' stock in trade #••.•••• 144 

Do. •ttt^«t« From judgment of District Magistrate^-not absohitely ne- 
cessary that a special allegation of special occasion be 
made in cliarge of adultery • ,»« 156 

Do* •••••#•• From decision of Judge in Chambers.«-It is competent to 

apply to a Judge in Chambers for a writ of habere fadae 
possessionem •••• « •••••••• 170 

Do. •••••••• From decision of Master* of Supreme Court. —> Disputed 

items in claim made by creditor of a bankrupt-^Decision 

maintained •••••••« ••• 172 

AitBrTRATiON fttt«»««« Commenced but not completed within 3 months declared 

tobenull 146 

AssiTBAKCB •••••••• Claim of a widow to amount of Policy of Assurance of her 

late husband in favor of his children -> alio wed in part • « 120 
Attachmbnt •••••#«> Of salary of Clerk — Plea that nothing was due as clerk 

was indebted to Employer^Oral evidence to prove 
Employer's statement rejected ••••• « • 24 

Do. •••••#•• Failure to notify an attachment to debtor within eight 

days is; a cause of nullity ••••t«»« •••••••• 145 

Do. TO Privy Council See Privy Council, 



Bank •••••••• See Orients 1 Bank. 

Bank Chbqub •••••••• Should be presented for payment within reasonable delay— 

Cheque issued on 12th May — Bank stopped payment on 
14» held debt had not been liquidated by Cheque which 
had not been paid by Bank •• •••«•••• 116 

Bankrupt •••••••• Disputed items m claims of Creditor of a -— Appeal from 

Master's Decision — Decision maintained •••••••• 172 

Bench of Magistbatbs. • Decision that an article merely removed but not carried 

away was not larceny— quashed ^ •• « 11 

Do. ,«., Can only inflict 2 years imprisonment with or without 

hard labor ..•••• •• • ••••#••• 101 

Bon Pèrb de Famille, , Person hiring should act as a — with regard to property 

^ he hires ••.••••• ••»••••• •••••••• 109 

Bond •••••••• Action for recovery of *- subscribed by London Guarantee 

• y Company Limited on behalf of a Public Officer • « • • t • • • 162 

• V c 

Caption of the Body • • Refused by Court in an action for recovery of amount of 

obligatory writing, as there was no proof of embezzle- 
ment « •• ••••••t« »••••••• lU 

CsBTlORARi • Decision of Stipendiary Magistrate dismissing a charge 

against a laborer for refusing to perform Latrine service^ 

set aside— Art, 110 Ord. 12 of 1878 . 8 

Do. •»#«•••• Embezzlement : objection raised that information disclosed 

no offence. Magistrate reserved the point, decision 
quashed as the point was held to be of the nature of a 
demurrer and should have been decided peren'ptorily • • 5 

Do. • * ••••••#• Decision of Bench of Magistrates that an article merely 

removed but not carried away was not larceny.— Decision 

quashed .«•••••• ••• •••••••• 11 

. Do. t • t • f « • • Does not lie except for defects which are apparent on face 

of record. —Nor for alleged erroneous appreciation of fact 
by Magistrate •••• •••••••• «t****** 96 
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CHBQtrS • • • 

Claih ••••••• v 

Do. OF A DXBT 9%. 4 
Do* 07 MoïfET •••••• 

OOMMBVCrBHENT DB PREUVE 

parécbit ••«••••» 

Commercial Books . • . • 
Do. Transaction 

Commission ••!••••• 

Costs • ••!•••• 

Costs ••!•###• 

Do. OF Curator « • • • 
Curator of Vacant Es- 
tates •••««••• 
Do. 

Do. ••»••.•• 



Sliould be presented for payment within reasonable delay. • 
Of Money due on settlement of accounts.— «Commencement 

de preuve par écrit « •••••••• 

Prescription • •••••••• 

Under a partticrship • •••••••• 

Claim of produce of canes crushed without contract.^— Claim 
disallowed as there was no.,,»,^a« •••••••• 

See " Trader's Books " 

Held that the hiring of a hulk and certain plant and ma- 
terials by Indians^ was a •••••••• • •••• ••• 

Disallowed upon guano received as agent by Franco 
Egyptian Bank^ but which it had subsequently to hand 
over to a third party to whom the Bills of Lading were 
endorsed ••• •••••••• %••••••• 

Claim from a person who stated on oath that he had means 
but subsequently declared that he was mistaken.*— Case 
dismissed — held that fraud must be proved not presumed. 

Guarantee of costs by a Foreigner having no property in 
Mauritius .«.«•• •••••••• •••••••• 

Refused by Court • . 




•••••••• 



• •••• !•• 



Claims legacy left to persons out of Mauritius 
Sent into possession of Estate of a firm alleged to be in- 
solvent ••. •• 

Claim of costs by.— Declined « • • 
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Drbts of Partnership •• 

Dbbt • • 

Do. • 

DsCLARATtON ••#«•••• 

dsmubbeb •••!•••# 

District Cotjbt^ •••••«, 
Do. ••••#•## 

Do. •••##••• 
Do. •• 

DisTBiCT Magistbates. • 
Do. 

Do. ........ 



Stated to have been paid from private funds.— -Court re* 
quires strongest proof in support of action to recover 
amount •••••••• •••••..• •••.•••• 16 

Prescription pleaded to a claim ofa..., , lOT 

Paid by a Cheque which was not paid as Baok stopped 
payment before Cheque was presented.— Held debt was 
not liquidated as au unreasonable delay had not elapsed 115 

Motion to amend.— >Refused as it would change base of 

action •• •••••••• 46 

Objection was raised that information disclosed no offence, 
the point was reserved by Magistrate.— -On ce.«;riorari the 
Court held that the o^)jection was of the nature of a de- 
murrer and should have been decided peremptorily « « «« 5 

Law as to Master and Servant in «••« •••#•••• 102 

Pollution of Rivers. Conviction of Magistrate quashed as it 

proceeded upon an offence not charged . • , • • • • 1 

Objection raised that on information disclosed no offence.— 
The point was reserved by Magistrate.^— On certiorari the 
Court held that the objection was of the nature of a 
demurrer and should have been decided peremptorily, . « « 6 

Appeal on ground that judgment of District Magistrate was 

contrary to evidence. — Judgment quashed •••••••• 14 

On appeal. Execution Debtor in a case before District Court 

must be made respondent before Supreme Court ••••.• 182 

Should receive Appeal without security •..•.^•» SO 

Need not exact from persons charged with forgery security 

to full amount charged •••••••• •••••••• 82 

Conviction of.^— In case of embezzlement, quashed as cri- 
minal intent was wanting • ••••••• •-••.••#•.•• 99 
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On the plea thaf a child born during marriage was not the 
child of the fiither.— Objected to as there was no action 
in désaveu. — Petition amended •••••''• •••••••• 

On ground of adultery •••.•••r ••••••«• 

For Desertion.— Plaintiff can only be dispended with ser- 
ving proceedings upon Defendant by ahewing that 
searches have been made for him. ••• •••••••• 

A nonsuit may be granted in an action for. •••••••• 

In t)ivorce cases identity of parties is of importance and 
should be proved, • •••••••• •••••••• 



13 



45 
47 

ISS 



Action against for libel and slander --^ Newspaper entitled to 
publish fair statements of events for public benefit. ••««« 

On an objection that the information disclosed no offence 
Magistrate reserved the point — On certiorari it was held 
that the objection was of the nature of a Demurrer and 
should have been decid'^d peremptorily •••t**»* 

Misappropriation of medicines on an Estate by a Dispenser 
Steward is Embezzlement not larceny •••••••• 

An appoalj conviciion quashed as criminal intent was 
wanting ..• •••••••• ••••••«• 

Action for recovery of money alleged to have been paid by. • 

Manager appointed by mandatories refuses to give up his 
post at request of principals •••••••« •••••••• 

In a case before Distfict Court which is appealed against 
Execution Debtor must be made respondent on appeal • « 
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Motion to examine defendant on— granted 



Appeal Terrain M erlo.— Plea of estoppel •••••••• 

Security furnished by a person charged with forgery need 
not be equal to amount charged •••• •••••••• 

Motion in arrest of judgment on ground of duplicity of in- 
formation may be objected to by demurrer but cannot 
be object of a motion in arrest of judgment.— Motion 
refused •••••••• •••••••• •••••••• 

Must be proved, not presumed •••••••• •••••• .^ 

Must be proved in order to secure sentence of imprisonment 
after unsatisfied judgment •••••••• •••••#•• 

Of rice. — Sale cancelled •••••••• •••••••• 

Claim to certain furniture seized on the plea that it had 
been sold to plaintiff.-— Sale set aside •••••••• 
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Person who advances on— has right te select store in which 
guano is placed •••••••• •••••••• 

Given> by a trader for a planter cannot be proved by oral 
evidence »•••• ••• ••.••••• •••••••• 

Action for recovery of amount of a bond aubscribed by 
London Ouarantee & Accident Company Limited on 
behalf of public officer •••••••• •••••••• 

Expenses of defendant by plaintiff, as he resides in a Frencb 
Colony and has no property in Mauritius 
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i>o. ; 

lx.x;aoTnvATB Dxsoxn- 

I^o» ••••«» • • 

Do. 

IlVJITNCnON •••••••• 

IlVSOX^VBNT 7IKBI. ••••••• 

iKStTRAnCB •••••••• 

IliXlEfiliVBNTIOK ••••••• t 

JUBOHENT •t««9«*« 

3TJRXHSN «tttti** 

IjAKD •••••••• 

XiAKDLOBD •••••••• 

Labobky •••••••• 

Do. •••«•••• 

' liATRIKB SbBTICB •«•••• 
B •••••••• 

liBO ACT «••••••• 

/3LIBBLAND SlANDBB,««9 

liICITATION •••••••# 

LOKDON GUARATTBB & AO" 
•ClOBNT Or. LlMITBD,« 

Loss OF A HULK , » » 

MAaiSTRATB • • • • ^ • • 



IdeiAity of Heirs who lay claim to a legacy 
Held that the hiring of a hulk ftc.j by 

mercial transaction • 

Claim for loss of a-^ Responsibility of person hiring 



was a Com- 
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66 
109 



Must be placed in possession of share of succession before 
licitating property claimed by them ••,« •«•••• 

When inflicted by Bench of Magistrates cannot exceed 
S years •••••#•• •••••••• •••••••• 

Interpretation of term •••••••• •••••••• 

After unsatisfied judgment^ only inflicted when fraud is 

proved •••••••• ••••••«• •«•••••• 

See Writ. 

Curator sent into possession of estate of alleged ••••••#• 

See " Assurance "• 

In action for cancellation of a lease of parties who had pur« 
chased wood on land leased-^intervention granted • ••• 



Motion in arrest of— *on ground of duplicity in information 
and communication with jury men ^motion rejected • ••• 

Motion in arrest of judgment on plea that there had been 
communication with jurymen ••••••#• ••••#••• 



Declaration in shape of notarial deed that certain land had 

been sold> cannot replace actual deed of sale «••••••• 

In absence of special notice that goods seized belong to a 

third party, landlord may exercise his privilege for rent. « 
Decision of Bench of Magistrates that an article remored, 

but not carried away was not larceny.— -Decision quashed 
Misappropriation of médecines on an Estate by a dispenser 

steward is embezzlemext not larceny •••••••• 

Laborers of obliged to perform .••••••• «••••»««^ 

Action for cancellation of —on ground of alleged breach of' 

conditions.— Intervention of third parties who had pur*^ 

chased wood on land leased ••.«••§• •••••••^ 

Identity of persons claiming •••••••• •••••••• 

Action in damages for — Right of a father to punish his 

child — how far the punishment may go •••••••• 

Natural descendants must be put in possession of estate of 

ascendants before licitating property they claim •••••#• 



Action for recovery of bond subscribed by 

public officer 
Claim for ••. 



behalf of a 



• • • • 



• • •• ■••• 



Appeal from conviction of District.— Pollution of Rivers.-» 
Conviction quashed as it proceeded upon an offence not 
oharged— Art. 45 of Ord. iS of 1883. • • 
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Magistrate ••••••t« 

Managbr of Estate . • 
Mandate 

Mandatories •••••• t • 

Marriage •••••••• 

Master & Servant • • • • 

Master of Supreme 

Court •••••••• 

*jo» ••«••«•0 

Medical Attendant , . 
Motion ••• 



Natural Descendants .. 
Kegotiorum Gestor •• 



Appeal from decision of District— on ground tliat it ^pras 
contrary to evidence.— JudgiQient quashed . •••••••• 

See " Mandatories. *' 

Given by firm, the partners of which are in England are 
recalled by insolvency of the firm •, ..•••••• 

Had appointed Manager of Estate who declined to give up 
his post at request of principals. — Appointment main- 
tained • ..«»... ^ .•••.•.. •••••••• 

Of British Subjects in India. ^-^English law held to applj 
to husband's succession « . • 

Law as to^ in Dependencies •••••••• 
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Appeal from Judgment of — who set aside proceedings to sell 
seven immoveable properties worth Rs 28^000^ to secure 
payment of Rs 749. Decision upheld. •••»•••• 

Appeal from decision. — Items in dispute claimed by a 
creditor of a Bankrupt.— Decision maintained %•«•«••• 
Of Sugar Estate. — Attachment of fees due to ••••«••« 
In arrest of Judgment on ground of duplicity in Informa- 
tion.— -Motion rejected •••«#••• •••%•••• 



Newspaper 

NoK-surr 
Notarial Deed, 

Notary 



Must be put in possession of share of inheritance before 
they can licitate property they claim * 

Commission refused to Franco Egyptian Bank upon guano 
it had received as Agent but which it subsequently had 
to hand to a third party to whom the Bills of Lading 
were endorsed, •• • <•• ••••«••• 

Articles published for public benefit do not give rise to a 
claim for damages ••««• 

May be granted in action for Divorce 

Containing declaration that a certain plot of land had been 
sold, cannot replace actual Deed of sale •••••••• 

Claim of money from, — On ground that Notary had failed 
to warn his client that he was imprudently investing 
money in Notary's hand. --Case dimissed 
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Oblioatout Writino • • 



ORAt Evidence 



Oriental Bane 



Do. 



Oyster 



Claim of payment of.— Court refuses to order caption of 
the body as there was no proof of embezzlement •••••• 

To prove statement of Employer that his clerk againat»^ 
whose salary an attachment was lodgedi was in his 
Employer's debt rejected .••••• ••••••••' 

Liquidation of. — All funds of Bank are vested in liquidator 
appointed in England «• •••••••• 

Cheque drawn upon.<— And not presented until Bank stop* 
ped.'— held debt was not liquidated^ as an unreasonable 
delay had not elapsed between date of Cheque and pre- 
sentation •••• •••••••• •••••••• 

Writ of injunction to prevent removal of oysters from an 
oyster bed •••«•« ••••#«•• " #0«««»«« 
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Parole Evidence • • • • 
Partnership Debts*.». 



Cannot be adduced to proved a guarantee given by a trader 
for a Planter •••• ••••«••• •••••••• 

Stated to have been paid from private funds. — Action for 
recovery of amount. Strongest proof required. .»«••»#• 
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Claim •• 
•PowKit oï Attobnbt •• 

?RS8CltXlPTI0N •••••••# 

AOREBMBKT » • 

COTJNCIL •••••••• 

RSCOONIZANCB •••••• 

fiKDDIXION OF AcCOUnTS.. 
ItSKX •••••••• 

EtlVEl 

Sai^ai 

Sax.^ of Land •••,•••• 

SaI^E of FXJRNITUBE..,, 

Sbctj&ity «t •••!•# 

Sbqitbstration •••••••• 

Sentences •••••• • « » • 

Shares 

Stipendiary Magistrate 

I>o. • ,,,, 

. Do. 

Stock in Trade «••« 
Storaob •••••••• 

Succession ••##•••• 

Terrain Mbrlo •••••« 
T&ADBRS Books •••••• 



• • 
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Of money under a 

See ""Assurance '* 

See " Mandate ** 

Pleaded a claim of money due in settlement of accounts. ••• 

Claim of an arm of the sea held under lease« Interpretation 
of a ••••••«• •••••••• 

Appeal refused ss though total sum at issue was Rs 50,000^ 
the amount claimed by each Appellant was less than 
£ 1^000 



To keep the peace not forfeited by conviction for use of 
abusive language •••••••• 

Arbitration agreed upon commonced but not completed 
within 3 months, declared to he null ...• •••••••• 

Landlord may exercise his privilege for—- in absence of 

special notice that goods seized belong to a third party . • 

Sale of cancelled on account of fraud »• ••••€#•• 

Pollution of — Appeal from conviction of District Magistrate 
Plaines Wilhems. — Conviction quashed as it proceeded 
upon an offence not charged^ Art. 4, 5, Ord. 15 of 188S« « 



Of Clerk attached — .Plea that he was indebted to his em- 
ployer ^oral evidence rejected •••.«» •••••••• 

Actual Deed of sale cannot be replaced by a notarial deed 
containing a declaration that the sale was effected ..••• 

Claim by a wife to certain furniture seizad in payment of 
costs— >sale set aside •••«•••« •••••••• 

Claim of an arm of the— held on lease from Government and 
sublet to Defendant by Plaintiff • •••••••• 

Judicatum solvi granted as Plaintiff resides in a french colony 
and has no property here •••«.,•. •••••••• 

Of *' Bonne Mère *' & " Queen Victoria " Estates .••••••• 

Consecutive, cannot be pronounced against same person on 
same day ••••••• t««««»«0 •••t«««« 

Action for recovery of shares improperly transferred •••••• 

Complaint for refusal to perform latriue service dismissed— 
decision of Magistrate reversed on certiorari •••••••• 

Jurisdiction — Claim of wages by a bread seller — Art. 11 & 
12 of Ord. 12 of 1878 ........ 

Appeal — Law as to Master and .Servant in Dependencies . « 

Claim of a creditor to be paid from sale of his debtor's • • • « 

Person who has made advances on goods has the right to 
select the store in which they are to be placed ..•••••« 

Of husband claimed in part by his widow— Parties were 
married in India — English law, being law of the husband's 
domicile held to be applicable «••.». ...«.••• 

Action for recovery of a Bond subscribed by '' London Gua- 
rantee and Accident Cy. Ld. on behalf of Public Officer. • 



Page 

l\% 
16 

50 

134 

1S8 



106 

U6 

62 
38 



24 

181 

186 

184 

88 
15 

26 

63 

8 

48 
102 
144 

91 

150 
162 



Appeal from Aeport of Forest Land Purchase Committee •• 
May be ref*eived in evidence tho' not ** cotés visés et 
paraphés ^' 



• ••• 
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VIII 
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SUPREME COURT. 



Appeal fbom conviction of District Ma- 
gistrate Plaines Wilhems.— Pollution 
OF RivEB.— Conviction quashed as it 
tbocebded upon an offence not chabobd 
—Articles 4 and 5 of Ordinance 16 of 
1888. 

This is an appeal from a decision of the 
JDisirict Magistrate of Plaines Wilhems 
condemning the appellant to a fine of 
£s. 600 for hating polluted the water of a 
Biver contrary to articled of Ordinance 
16 of 1888. 

The information charged the appellant with 
ihe wilful pollution of the Biver, contrary 
to article 4, whereas the Mafistrate con- 
ticted him of the contravention of article 5 
of the Ordinance which protides a penalty 
for the pollution of Rivers by neglect or 
earelesness. 



The Court held that the appellant had been 
convicted of an offence not charged and 
quashed the eonvictUnù 

ANGE BÉGNABD,— Appellant 

versus 

■ 

THB QUEEN^— Respondent. 

■■■■ 

Before 

His Honor EuoiNE Jules Licl£zio,— Chief 

Judge 

and 

His Honor Andrew MurEi— Puisne Judge 



Pierre Léonce Chastellier,— Counsel for 

Appellant 
Edmond DuviviER,'<*Attomey for the same 
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DECISIONS OF THE COURTS OP MAURITIUS 



John M* Dougall Gibson— Substitute Pro- 
cureur and Advocate General— Counsel 
for Respondent 

Julius Guibert, Grown Attorney, — Attorney 
for the same. 



Record No. 501. 



6ih February 1884. 



In this case the appellant was charged in 
the District Court of Plaines Wilhems with a 
contraveniion of the Ordinance number 16 of 
1883, the information being laid against him 
in the following manner. to wit : that he did 
wilfully and unlawfully cause to be placed in 
the Plaines Wilhems River on or about the 
26th November 1 8i<3, certain waters coming 
from the Estate " Trianon '* which said waters 
were impure and did on being placed in the 
said river tend to pollute the water of the said 
river. This information is clearly founded 
upon the fourth section of the above Ordiq^wg^ 
Ko. 15 of 1^83, which ittier alia enacts that 
'* any person who shali jftlf<?^ op c^u«e ^k^ 
" be placed in any river or any channel issuing 
" there-into any substance whatever that nfwijr 
" tend to pollute the water of such river shall 
" be punished for a first offence by a fine of 
" not less than lis. 30 nor more than ojifiu 
** thousand ruj ees ". The same Ordinance 
contà^<«>iorti^^',^-Mfhe fifth éeûtlob^^wlBelk i» ' 
in fH^ folhMiâilg teitnd : <t the penalty shett b» 
** only the half of those ipmf^dûd ktf^ ihe- last 
" paragraph but one ot the preceding Article, 
'* if the offences therein refeired to are com- 
" mitted «W^t^\fu%yJkut«thi>wighînégKjgeuce, 
*' imprudence or carelessness "• 

There is no doi^bt that the appellant was 
charged in the information above quoted with 
the offence conjained in the fourth section of 
this Ordinance which clearly refers to the case 
of a willul and direct act of the party charged, 
and by which stme substance is actually 
placed or caused to k e placed in the river which 
tends to pollute the water of fcuch river. It is 
characterised as done wilfully by the subse- 
quent section of the Ordinance drawing a dis- 
tinction between it and the offence spoken of 
by that subsequent section. 

There is a direct act of volition implied in 
the offence contained in the fourth article, and 
the agent directly and intentionally does 
something which produces that act. Accord- 
ingly this information itself charges the appel- 



A 



■.*-'*' 



lant with a wilful and unlawful act. But the 
offence contemplated by the fifth article is one 
which negligence or imprudence may produee 
without intention existing in the offence at 
all, it is some neglect or want of care wrliich 
must be charged. 

A system of bad management or want of 
attention to certain arrangements are pointed 
at by the fifth article and a direct act by the 
fourth. The Court is of opinion that two 
different and district offences are. created by 
these two articles of the Ordinance, that tbo 
allegations made in an information founded 
on the one must be entirely different from a 
charge founded on the other. In the present 
case we have a charge laid on the fourth section ; 
if it were based upon the fifth, nothing wilful 
would, be implied, but the act of negligence 
or imprudence, or carelessness should be set 
forth, which had tended to produce the pollu- 
tipQv It i|.<defir*dh0 that the proof which the 
prosecutor would adduce in these two cases 
KVould be entirely different and it is equally 
clear a defendant who was charged with a* 
fi^jld i«<HfIwould have a very different defence 
from one who was charged with an imprudent 
-qr^gygeni a?t. - .. ,r;^ 

--' $fce-Magistrate heard the evidence of va- 
,rioM3 witnesses from which it appeared inter 
• afii. that the appellant was not on the spot 
^Jhat.J?^^ till late in the afternoon, the alleged 
pollution having taken place early in the day, 

17'. . " -•■,,- 

The Magistrate in the conviction says : ^' I 
'* convict the said Ange Régoardof theoffen- 
'* ce charged upon him aTaforesai.l and under 
^' Aiiicle 5 of Ordinance No. To of 18.S8 I do 
" thfelefoKKadjutloe the said Ange KëgawdriV 
'' for hTtfâoid «offence to forfeit and p«ty th» 
<* sum of Kb fiOO as a fine &a." While the 
Magistrate has convicted of theoffertee >cb«vF 
ged under the fourth section he has proceeded 
to punish under the fifth section of the Ordi:-* 
nance, he has thus punished the appellant for 
an offence with which he was not charged and 
has punished him as if he had been convicted 
of an act of negligence, imprudence or care- 
lessness. We have here therefore an inform- 
ation for one offence and a conviction for a 
different offence and under a different sectioa 
of the Ordinance and punishable in a different 
manner* In the case of Martin vs. Pridgeon 
^b L. S. N. S. Mag. cases, page 179, the ap- 
pellant had been summoned on a charge of 
being drunk and guilty of riotous behaviour, 
but the Justices convicted him of drunkenness 
merely. Tlie conviction was quashed ; Lord 
Campbell, Chief Justioe remarking : " the 
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•« conviction is for a different ofiEénce and 
•* under a different act of Parliament '* and 
Justice Crompton says : " the appellant was 
^^ sammoned for an offence punishable in one 
•• way and has been convictid of one punish- 
•• able in another and different way ; why was 
•• not a summons drawn up which would meet 
•* the offence which could be proved ? " 

It was argued by the Substitute Procureur 
General that the offence of the fifth section 
mras the same as that contained in the fourth, 
lut with a lesser degree of wrongfulness, and 
that the two sections of the Ordinance are to 
he interpreted on the principle that the 
greater included the less and that if there 
"was a charge of the greater a conviction for 
the less offence was competent. 

The Court for the reasons above stated cannot 
adopt that the view the two sections imply 
the same kind of offence with different degrees 
of heinousness and they are of opinion that it 
is the duty of the Magistrate to confine hira- 
aelf within the limits of the information before 
him an<l to make an adjudication in confor- 
mity therewith. In the case of Kirkhan and 
ors. vs. Jenkins L. J. V. 32 \. S. Mag. Cases 
page 140, the appellants were charged with 
being found at night in the dwelling house 
of the respondent for a certain unlawful pur- 
poses to wit : for'the purpose of feloniously 
stealing and converting to their own use cer- 
tain provisions of and belonging to the res- 
pondent. It was proved that the appellants 
were in the house of the respondent with his 
servant and the Justices found that they were 
there for the purpose of joining in the taking 
and consuming of the provisions which were 
the property of the respondent without his 
knowledge and consent and convicted them of 
the offence charged. 



• Jt was held that this conviction was bad as 
the Justices did not find that the appellants 
were in the house for a felonious purpose as 
charged in the information and Chief Justice 
Cockburn says : " I am of opinion that this 
conviction must be quashed on the ground that 
the Justices have stopped short of finding what 
is alleged in the information. They thus give 
the go by to what is the essence of the offence^ 
and Justice Crompton says : ** We do not say 
*' that they might not have found them guilty 
'' of the felony, but they shrank from coming 
'* to that ronclusion. If they convicted of an 
" offence shurt of felony the conviction is bad 
"/or they have not convicted of the offence 
^^ laid in the information, if they had so 



^' cx>nconvicted the appellanis, the judgment 
'* might have been good***. 

AppUing the principle of the two decisions 
above quoted to the present case and holding 
that there are the two distinct and separate 
offences set forth in the articlas 4 and 6 of 
the ordinance in question we are of opinion 
that the Magistrate was not entitled to find 
the offence set forth in the fourth section to 
be proved and yet sentence the appellant 
under the fifth section of the Ordinance. 

We do not think it necessary to enter upon 
the other points which were argued before us 
except that we desire to say that the fourth 
and fifth sections of the Ordinance which 
we have been considering do not seem to be 
necessarily connected with the first three 
sections ot the same Ordinance which impose 
certain duties on the managers of sugar estates 
and certain penalties for contravention of 
these duties on the iMauager and owners 
thereof. 

The fourth section of this Ordinance sets 
out by saying that Article 29 of Ordinance 35 
of 1863 is repealed and replaced by the fol- 
lowing provisions and then follow the provi* 
visions which have been noticed in this judg* 
ment. 

It is clear that the fourth and fifth Articles 
of the recent Ordinance replaced Article 29 
of Ordinance No. 35 of I860 and that though 
duties are imposed by the earlier Articles of 
Ordinance No. 15 of 1883 upon managers yet 
Articles 4 and 5 do not appear to affect them 
more than any other person who may contra- 
vene their provisions. 

In the present case and on the ground 
above stated the Court is oC opinion that the 
conviction cannot be sustaiued and quashes it 
accordingly. 



SUPREME COURT. 

Certiorari. — Decision of Stipendiary 
Magistratb Flacq, dismissing a com- 
plaint AGAINST A LABORER FOR REFUSING 
TO PERFORM LATRINE SERVICE, SET ASIDE 

— Art. 110 OF Ordinance 1s5 of 1878. 

In this case a judgment of the Stipendiary 

Court of Flacq was removed into the Su" 

preme Court by writ of certiorari. The 

judgment in question dismissed a complaint. 
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Irought agaimt an Indian Paranem for 
rtjfuring to perform the latrino serviee on 
the Estate, on the plea that he had engaged 
to perform field work and not the latrine 
work he was called upon to do. 

The Court held that the latrine eerriee upon 
Estates was ordered by Regulations which 
have force of law and that the intention of 
the law was that the latrine sêrviee should 
le performed by tfie labourers of the Estate. 

Decision of the Magistrate set aside. 



PROCUREUR GENERAL,-piaîntiff 

versus 

THE STIPENDIARY MAGISTRATE 
FLACQ & ANOTHBRi— Defendants 



Before 

His Honor Eugène J. Leclêzio^— Chief 

Judge* 

and 
His Honor Andrew Mtjre^*— Puisne Judge 



John M® Douoall Gibson,— Substitute Pro- 
cureur and Advocate General^—- Counsel 
for plaintiff 

Julius Guibert, Crown Attorney, and At- 
torney for the same 

The Stipendiary Magistrate, one of the 
defendants, not appearing 

RuNGASAMY Faranem, the other defendant, 
appearing in person 

Record No. 22,^19. 

8th February 1884 

This is a motion made by the Substitute 
Procureur General to obtain from the Court 
an order quashing a certain decision of the 
Stipendiary Magistrate of Flacq by which he 
dismissed a complaint entered before him by 
the owners of fiichfund " Estate against a 
labourer of that Estate, one Rungassamy 
Paranem, for refusal of work. 

It appears from the record brought before 
us by a writ of ^' certiorari " that Faranem 



was OBgaged by a written contract on mm^mei l 
Fund " as a general servant and laliotucr, ] 
that he had been previously employed os 
the Estate as the cartman of a cart usecf 
for scavengeriag purposes, and that one dkj 
being ordered to lift up the tubs of a lafafn^ 
he refused to do so. When Paranem apf>eaitl 
before the Magistrate he stated that he wai 
sent to scavenger's work and that he waA not 
engaged for that purpose. 

When this case was called before us the 
Magistrate left defanlt, bat Paranem sppear^ 
ed in person and being asked by the Coext 
what he had to say, he stated that hîa master 
wanted him to do latrine work which he 
refused to do, as he was not engaged to per- 
form such work, but only field work. 

Paranem was prosecuted under article 110 
of Ordinance 12 of 1878 for having refused 
to obey a reasonable order of his employe, 
and the Magistrate, by dismissing the com» 
plaint, seems to have come to the conclcirâa 
that the order given to him to do latrino 
work was not reasonable. The Magistrate 
does not give the grounds of his judgment in 
the record, and as he did not appear before 
us to support it, we do not know whst were 
the reasons which induced him to dismiss 
the case. 

Paranem is engaged as a general servant 
and labourer and we think he is mistaken 
when he maintains that he is engaged to 
perform field work only. There are many 
other kinds of work on a sugar estate which 
a labourer is bound to perform besides field 
work. 

Article 111 of Ordinance U of 1878eoacts 
that '^ no servant engaged for field labour 
'' shall be compelled to perform any work on 
" Sunday or public holidays, save only such 
*' as shall be of immediate necessity for*ihe , 
'* care and feeding of animals, the cleanh'oess 
" of yards, sties, stables, fields, manufeclories 
** and buildings, etc." This provision clearly 
shows that a field labourer may be employed 
to clean yards and buildings on the estate, 
and that no special engagement is required 
for the performance of that sort of work. 

The regulations of the Srd July 1879 oil 
the Hospitals and those of the 3rd October of 
the same year on the Camps of Sugar Es- 
tates, provide for the cleansing of latrines in 
an efficient manner, and require the employer 
to cause that to be done daily, which implies 
that some of his labourers shall perform that 
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of work as part of their daily doty. 
ID provisions were enacted in the interest 
the men themselves engaged on estates 
XI d of their families. The scavengering is to 
^ Tnade by means of an estateVart ; it is not 
id by whom the cleansing will be made« 
we think that there can be no doubt, 
the general scope of the Ordinance and 
the regulations under it, that the legis- 
>T intended such work to be performed^ 
Xàot as extra work and by a separate staff of 
xxien to be kept for that purpose, bat bj the 
laboui ers themselves engaged ou the estate. 
Itx the present case Paranem had been en- 
gaged for some time and apparently at his 
own request in driving a latnne cart, and the 
difference betireen that and lifting the tubs 
into the cart is so slight that it certainly 
seems to us unreasonable in such a servant 
to refuse to obey the order given him. 

VVe must therefore set aside the judgment 
o£ the Magistrate dismissing the complaint 
against Paranem as contrary to the provi- 
sions of article 110 of Ordinance l^ of 1878 
and we order that the case be proceeded with 
according to law. 



SUPREME COURT 

Cbbtiorari. —Embezzlement. — Objection 
satsed that information discloses no 
crime and reserved-- held to be of the 
17ature of a demurrer and should 
be decided peremptorily. — judgment 

QUASHED. 

In this mattery an iterhcutory judgment of 
the Junior District Magistrate teas removed 
into the Supreme Court by a writ of ceriio' 
rari under the following circumstances : 

JTwo *Jefendant8y Jacques and Monk, were 
charged before the Junior District Magis- 
trate with embezzlement. They urged that 
the information as wotded did not disclose 
any crime. 

The Magistrate reserved the point to be taken 
after the evidence. 

The Magistrate appeared before the Supreme 
Court and argued that there was a doubt 
upon the face of the informadon whether 
the accused were accomplices or co-authors ; 
that he held the informatijn good enough 
to go to trial and that the evidence might 
solve the difficulties he met with. 



The Court held that the objection taken VMê 
of the nature of a demurrer, that the pro* 
cedure in criminal cases should be of a 
peremptory nature and that it is the duty 
of the Judge to decide the points raised 
then unless there is a special authority to 
reserve. 

The interlocutory judgment is quashed and 
the case is remitted back to the Magistrate. 



THE HONORABLE THE PROCUREUR 

GENERAL,— Plaintiff 



versus 



THE ACTING JUNIOR DISTRICT 
MAGISTRATE, PORT LOUIS, 

and 

JACQUES & MONK—Defendants. 



Before 



His Honor Andrew Mure— Puisne Judge 

and 

His Honor John Rouillard— Acting Puisne 

Judge 



John M« Dougall Gibson, Substitute Pro- 
cureur General, — Counsel for Plaintiff 

Julius QuiBBRT, Crown Attorney,— Attorney 
for the same 

Miles Brown— Counsel for Jacques' 

The District Magistrate — Appearing in 
person 

Monk, the other Defendant, leaving default. 

Record No. 22296. 

1 Sth February 1884. 

This is a writ of " Certiorari ■* bringing 
up for review an interlocutory judgment of 
the acting junior District Magistrate of Port 
Louis, pronounced on the 29th January of 
this year, reserving for future consideration 
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after inquiry into the case, a question raised 
by tlie respondent Jacqu^^s, one of the accused, 
to the effect that the inf)rmation disclosed no 
crime against him. The facts are that the 
respondent Jacques and Monk were charged 
by the Honorable the Acting Procureur Gene- 
ral before the said Magistrate with the crime 
of swindling under article 830 of the Penal 
Code of this (/olony. The Court in disposing 
of ths point now raised before them does not 
require to go into the merits of the informa- 
tion or express their opi-iion thereon. It is 
sufficient to state that before pleading to the 
indictment on the 29th January last, Mr. 
Barrister Brown tor Jacques moved for the 
acquittal of his client inasmuch as the infor- 
mation did not disclose any crime. The record 
then bears these words: " Point reserved to 
be taken after evidence." 

It is clear that the objection taken is of the 
nature of a deinurror. A dcmurror both in 
criminal and in civil law amounts to this, 
that admitting the truth of all the facts al- 
leged in the information or indictment, these 
are not sufficient in law to warrant the Court 
going on with the case, and the defen'lant or 
respondent is not bound to answer to the same, 
in short the information or indictment is not 
sufficient to entitle a Court of Hw to pro- 
ceed therewith. Now when Jacques' Counsel 
moved for the acquittal of his client .as 
the information disclosed no crime against 
him, the objection seems to be of the nature 
of a general demurrer. It went to the root 
of the whole matter, if no crime is dis- 
closed, a prisoner should not stand in jeo- 
pardy of his life or his liberty for a single 
hour, and as soon as such an objection is 
taken the Court ought to decido whether 
there is a defect or not. Tre accused does 
not seem by the law of England to be 
bound *to ttke the objection at any particular 
moment. In Scotland the Law is otherwise 
^nd by Ipng practice enforced by express sta- 
tute. The accused is bound to state any objec- 
tion he may have to what is there called the 
relevan cy of the indictment, and the Court, 
befjre the plea of the accused is taken, is bound 
to pronounce an interlocutor finding that the 
indictment is relevant or sufficient to incur 
the pains of law or otherwise as the case may 
be. In England the prisoner seems to have 
the option < f taking a demurrer at the begin- 
ing of the proceedings and before plea given, 

or may reserve his objection until after verdict. 

• 

In conformity with this system, it is not 
unknown in the practise of this Court that an 
accused person often does not demur to the 



indictment even when there is a 
defect therein, but reserves his objection tiSf 
after the verdict when, if convicted^ lie mom 
in arrest of judgment, and this has thie dou6b 
advantage of a chance of acquittal, and of the 
benefits of the plea of demurrer. — It is tû le 
kept in mind however that in many i i> «raaoet, 
if the accused does not demur, the d^'fect, ^ 
he pleads^ will often be cured by the verdict. 

While this appears to be the lavr ofETa- 
gland, the question now submitted for the 
consideration of the Court is quite diSbreat. 
If a demurrer has been taken at the time of 
arraignment, it should be stated before the 
plea of not guilty. See Hex vs. Ranks 2 
Smith 620, and the Court has no hesitation in 
holding it to be correct practise, if an objection 
of this nature be taken which alleges -that the 
information is so defective that the prisoner 
must be dismissed from the bar at once, that 
that objection should at once be disposed o/I 
If it be fatal to the validity of the information 
it may be well asked why should the accused 
stand the chance of an unfavorable verdict in 
a case, in which, in law, he is entitled to be 
dismissed from the bar. 

The magistrate argued that there was a 
doubt on the face of the information, whethez 
Jacques was a co-author or merely an accom- 
plicp, and that the meaning of his judgment 
was that he had held the information good 
enough to go to trial, but that certain subsi- 
diary points might come out in the evidence 
which would solve the question of co-author 
or accomplice. The Court cannot accept this 
explctnatiun of the record which simp/y re- 
serves for consideration after evidence of the 
point whether the accused was entitled \o be 
dismissed inasmuch as the information dis- 
closed no crime against- him. The magistrate's, 
explanation is the best proof that he was 
wrong in reserving ihe point raii^ed before 
him because, if the wordiog of the in&i^matioa 
was ambiguous, as alleged by the Magistrate, 
to the extent that he could not detetmine 
whether the accused Jacques was an accom- 
plice or co-author, then the information should 
have been at once quashed. 

Various inconveniences would attend the 
procedure, which has been adopted by the 
Magistrate, which were pointed out in the ar- 
gument of the Substitute Procureur Genenili 
amongst others, if the judgment of the Magi- 
trate goes against the accused, it may be ua« 
certain whether it was' founded in law or ia 
fact, so that an appeal might be rendered very 
difficult. 
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are of opinion that the procedure in 
al law should be of a pereirptory nature 
ixid tliat it is the duty of a judge to decide 
;lie points raised then and there ujiIpss there 
:>e a special authority to reserve. Therefore 
nnot sustain the procedure which has 
ïidopted in this case and we quash the 
xiterlocutory judgment complained of and 
re-oxit to the Magistrate to proceed in terms 



SUPREME COURT 



CX.AT>£ OF Es. Î25S.90 BÊIKG COéTS AWÂUDEI) 

:Bnt StJPRÉjrfE Court. — Defendant on 

B'tT'l^^icCE', IN A FORMEH CASE, STATED 
TÏÏAT HE WA^ PARTNER IN A BAKERY. — 
]NÔtV says he was MISTAKEN IX SAYliNQ 
sd.^ — ^ÏRÀUn MtrST BE PROVED NOT" PRE -^ 

StnixD. — CasB DISMISSED. CoSTS ^OT 

AI.I.oM^n Tb' DEFEI^ANT. 

In iAis casé ' plàlniîff cîùims from defendar^t 
Jff^. ■12?)8.90 beina the cost's awarded by the 
Suptcrtie Court in a case entered hi/ plaintiffj 

It is âterred t'^iat' the defendant is a partner 
ifi a^halitry at Mokd^aud that he otvns a car' 
TÎage and horsel Stress is'led on the circum- 
stance that^ in ilw case in which the costs. 
%ohic!i are the subject of the claim in this 
càséfivere awarded, defendant stated^ on 
oath, that he was the owner of a third of 
thè'hafcety referred to. 

Defendant states, he believed', when he made 
this statement^ that he really teas a partner 
in the bakery which belongs to his brother. 
"He had advanced money to carry on ike 
' concern and a verbal arrangement exists 
ed by wfacU' defendant wait tâ^*be ad' 
tnitted as a partner. Since then his brother 
fee Miâé taryéadtanôés bf mohby to him 
and he (the brother J now scfys that these 
advances are more thari equivalent to the 
sums defendant had giveti to him and he 
repudiates all claim of partnership. With 
regard to the horse and carriage, no proof 
is ma de m 

The Court considers that suspicion should 
attach to tlie assertion of a man who, at one 
time^ declares, on oath, that he is a partner 
in a bakery and, at another, that he was 
mistaken in his déclara (ion. But as fraud 
has not been prated, the principle of law, 
under which it should not be presumed, has 
its application. 



i 



Ihe summons is therefore dismissed ; as the 
position of the defendant is not free from 
suspicion^ he is not allowed costs. 



SAYED SAIB,— Plaintiff, 

versus 
DAUGUET,— Defendant. ' ' • 



■•', • 'J -» 
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Before 
His Hdnor AKDRBW'Mui^ïr,— Puisne' Jfudger 

É " 






. • r 



.-f -, . .,- -.4 

ft 

HÎS Honor John Rotïillard Acting Puisne' 

Judge ' ; ' . •" 



^t 



t f 



» ' ' ' 



Pierre Iéoîïcb CHAsTELLfER, -^CdunsèT fbir ^' * 

"FTaintiff ' ' ' ' " '''■' 

Gustave ''Albert Rittér^— Attoïrnéf for 'thé''^ 



Sàlhe 









WiLiiiAM NEWTONj-^Côunsfel 'for Defendant ^'' 
Henry BfeRTiîl,— At tor nby for the saihe * "' "^ 



Eecord No. 22,143" • ' 



.■)•♦ 



r » 



• I .■ < 



' gSwrf Febfu'ary 188* * » ' ' 

The "defendant had caxised the 'fitock iri ^ 
trade of a sho'p at Moka to be ' pro vision all Jr- 
seized, as belonging to iMoosaheb and wife^ 
who WeVe his Jcbtdrè'for à sifm of Ss'T04();^^ 



.»* 



To these goods * however Sayed' Saib laid "^^ 
claim as having been transferred: to • him * 
togelher with the gb;d will of the sho{J a few * 
moiiths befoi c and on the 16th Angtisf lasf, "^^* 
the Supreme Court ga^e judgment 1n*fàvout« * 
of Say ed îSaïb ' wfth • costs agfeirtst thede- '^ 
fendant Chtirles Dau^fuet; ' ' • " 



-I * 



Tbese coots amobtiting to Rs 1^53 90 have ' 
not yet b; en pdid by DàugUef,' i»'hô*haè been ' " 
examined in Court lihdef Ordinance No. 16 "' 
of 1K69 touching his properties'. 



»» I , . \ 7* 



It is contended by plaintiff that the de- 
fendant has means sufficient to satisfy his 
debt for costs-^amongst other properties it ia 
asserted that the defendant is a partner to- * 
gether with his brother of a bakery at Moka 
that he is the owner of a horse and carriage^ 
and great stress is laid upon the fact that. 
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the defendant^ \\ho was examined on oath in 
the case which gave rise to these proceedings 
for non payment of cosfs^ stated then that he 
was a man of means and that he owned a 
third in his brother's bakery^ besides a cer- 
tain sum of mom y. 

The defendant, who was examined at great 
length, explained that at the time when he 
made under oath the statement that he owned 
one third in his brother's bakery he was bona 
fide under the impression that this was the 
case, but that, as a matter of fact, there never 
had been a deed of partnership between him 
and his brother, or any agreement in writing 
on the subject, but that, as a few years ago, 
he had handed over Bs lOOO to his brother 
and had hel^^ed iu the managernent of the 
bakery there had been a kind of understand- 
ing between them that he would be admitted 
a partner. The defendant however added that 
now, his brother, who had advanced him 
large sums of money for the prosecution of 
his law suit against Syed Saïb, maintained 
that the money so paid by him was more 
than the equivalent of defendant's share 
in the partnership, refusitg any longer to 
acknowledge him as having a share in the 
ooncern and denied thai he ever had any 
share in the Bakery concern. 

This statement is corroborated by the de- 
fendant's brother who was also called as a 
witness and who denies that he ever made 
any other agreement with the latter than this : 
that he gave him a verbal promise of partner- 
ship at some future date if he worked well. 

This evidence is not such as the Court 
would implicitly believe— *and a certain de- 
cree of suspicion will naturally attach to the 
declaration of a man who at one time asserts 
that he is a partner in a concern and sub- 
sequently states that his claim to the partner- 
ship has. been repudiat<^d. But the Court 
observes that beyond a general suspicion that 
matters may be otherwise than as stated by 
the defendant and his brother there is no 
evidence to disprove the facts alleged. The 
Court has for instance no proof before it that 
the defendant ever acted as partner, that be 
subscribed any promissory notes, or accepted 
any accounts for the firm, that any division 
of profits was ever made between the alleged 
partners. 

It may, after all, be true, that there was 
between the parties nothing more than a 
promise that a younger brother after working 
for a certain number of years in a commercial 



enterprise^ should be admitted into partner- 
ship, that the fact was believed by the de- 
fendant as accomplished, and that, on his 
brother refusing to carry out his promise, the 
defendant fiuds himselt unable to enforce it 

There is no proof before the Court that tte 
horse and carriage referred to in the pro* 
proceedings belong to the defendant^ as for 
the fact that rather large sums were expend* 
ed by the defendant with reference to tbi's 
law suit with plaintiff, it would not of itself 
constitute a case of fraud against ibe </e- 
fendant. He was then free to chose his 
counsel and attorney and to fee them libe- 
rally. With the exception of an item paid 
with reference to a claim f -r damages pending 
between the same parties, all the expenditure 
in question was mbde previous to the claim of 
the plaintiff coming into existence, and for 
this in accordance with the judgment io the 
case of Pavy and another v» Ramsamy the 
defendant cannot be brought to account 

There is a general principle oi law which 
we think finds its application here. Fraud is 
not to be presumed and as the facts alleged 
by the plaintiff in support of the alleged 
fraud have not been proved with certainty it 
is impossible to come to the cooclusion tliat 
the pUintiff has proved his case. 

In absence of any positive evidence of 
fraud on the part of the defendant, the Court 
will dismiss this summons, but as the de- 
fendant has by his own oath in the first case 
led the plnintiff into this case and the defend* 
ant's position is not without suspicion we do 
not give him costs. 



SUPREME COURT. 

Writ of Injunction. — OfiJECTiONf «hat 

WKIT CAN ONLY BE APPLIED FOR WHEN* 
THE WRITTEN LAW OFFERS NO REMEDY, 
OVERRULED.— Writ may be issued BE- 
FORE ACTION IS ENTERED. 

This Î8 an application for a writ of injunction 
to pf event the defendant from diverting 
from the canal from which the phnntiffi 
are entitled to a share of water, a certain 
stream knotan ai Mongoût. 

To the issue of this writ, two ohjeeticns were 
raised : 

lo. That by Art. 8 of the Charter of Justice, 
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tJia \ pou>ers of the Supreme Court as a 
Cotmri of equity can only be exercued wh»n 
the tûritten law of Maurkim ofers no re^ 
$ne€iy and that such is not th^oase in the 
present instance where redress can he oi* 
Gained by an action at lato. 

ObjeciiiUm rejected. 

Ho. That a writ of injunction could not be 
issued until after the action had been en- 
tered.- 

The Court granted the writ on the condition 
that within 14 datfs from the date of this 
jtidgment the plaintifs do institute the 
^eaessary proceedings at law to r^nse the 
question at i sue between the parnea relative 
to the waters of the Mongoûc stream. 

Costs reserved, 

THE *' BEAU PLAN " SUGAR ESTATES 

COMPANY,— Plaimiffs 

versus 

THE '^ PAMPLEMOUSSES ** SUGAR 
ESTATES COMPANY,-. Defendants 

Before 

His Honor Eugène Jules Leclézio«- Chief 

Judge 

and 

His Honor John Rouillard-^ Acting Puisne 

J ud^e. 

. William Newton,— Counsel tor Plain tifiSs 
£s£iLB S AUZiER^-— Attorney for the same 

Pi£Ki|F2^ Léonce CHASTBLLiBR,-*-Coiinsel for 

* |>efpndants 

A^rroNY Jules Colin —Attorney for the same 

Record No. 22,278 

29th February 1884 

This is an application for a writ of injunc- 
tion made under the following circumstances : 

The plaintiffs are horderers of the Ville 
Sftgue and Powder Mill Canals^ and their 
rights to a portion of the waters • f the said 
canals have bten determined by a judgment 
of the Land Court given on the twenty sixth 
Kofember a 669. 



They allege that the canal, to the waters 
of which they have a share, is formed I o. by 
the waters of a tributary of the Rivière du 
Rempart, which was, at one time, in thé 
crmrRe of Ia«:t century^ diverted into the Ri* 
▼ière des Patnplerh' nsses and 2o, by the 
waters of the Rivière des Pamplemousses 
i*splf The p^aintiff^ assert that amon$>st the 
tfibutarie? of the Rivière des Pamplemousses 
is a stream, which takint; its source beyond 
the boundaries of" Mongoût '* Estate, crosses 
that estate, and, after running through some 
marshes situate in '^ Plspéranoe " Esta'e, falls 
into the Rivière des Pamplemousses, at a 
point little above a dnm known under the 
name of Digue Reillv where the whole of the 
river is diverted into the Powder Mills canal^ 
less a portion which, by anoth r canal, is 
taken to the Botanical Gardens. The plaiiHiffil 
complain that, since th« month of November 
last certain works, such as a canal in mason* 
ry, and ir 'n pi|)es, have been ernrted for thé 
purpose of diverting a considerable portion of 
the Mongoûi stream into the " Clémentine " 
Estate, b^'ionging to the deft^ndants, where 
that water is uscmI for irrijcation and not re- 
turned to the river causing thereby great 
damage to the plaintiffs 

The injunction prayed for has for its object 
to prevent the def«n<i mts fro n diverting thé 
waters of the .Viongi.ût stream in the manner 
above set forth. To tl»e form of the presojit 
pro^eeding8 several objet tioiis were raised^ 
which must be disposed of before the merits 
of the case are considered* It was urged in 
the first place that, in terms of articlf 8 of 
the Charter of J us tire, trie p >wers of this 
Court as a Court of equity can only be exer- 
cised when the written law of Mauritius 
offers no remedy, and that such is not the case' 
in the present instancOi where redress can 
be obtained by an action at law Tne opinion! 
of the Court is that if there ever could be an 
occasion for exercising its equitable p'iwers, 
it would be in cases like the present one^ 
where certain acts are alleged to be com- 
mitted, from the continuation of which serious^ 
damaf^e would follow, and which the ordinary* 
legal means could not stop until after pro* 
tructed litigation, whilst b) a writ of injunc-' 
tion, the alleged wrongful acts would be 
stopped for a time, until ttie respective rights 
of parties are settled by juigment. The 
Court will therefore leject defendants* object- 
ion. It WhS also pleaded that, by the estab- 
lished practice of the Courts of equity, 
writs of injunction could not be issued, until 
after the filing of a bill which, in this 
Courts would be equiyaUnt to saying {iftei 
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action brought. On referring to the law on 
the subject, we find that, although, as a 
general rule, injunctions are only granted 
upon a bill or informatinn praying at the 
aame time for that relief, this is not an abso- 
lute rule, and the Courts of equity claim in 
such matters, a discretionary power, which 
they use according to the circumstances in 
the case in which redress is sought, and there 
is on record a decision of this Court, (Rouge 
V. Arlanda— 1876), in which a writ of in* 
junction was granted before action brought. 

The Court has now to consider if the 
plaintiffs have established such a strong 
prima facie case as will call for the interfer- 
ence of the Court between them and the de« 
fendants, and justify the granting of the relief 
prayed for, if not, for ever, by way of perpe- 
tual injunction, at all events, for such time 
as will enable the plaintiffs to estab'ish their 
claim bv the regular process of law. That the 
plaintiffs are entitled to a share of the Powder 
Mills canal is not denied by the defendants, 
but they conU^^nd, in the first place that, 
although the waters of the Ville Bague canal , 
have been, for the sake of convenience, made 
to run into the Rivière des Pamplemousses 
during a portion of its course, yet, the canal 
and the river are distinct and that the plain*- 
ti£& have only a right to the waters of the 
canal. This is denied by the plaintiffs in their 
affidavits, and their statement receives a 
strong corroboration from the report of Dun- 
can, made in 18^8, which fully describes 
the sources of supply of the Powder Mills 
canal ; we find in that report that, at a certain 
point, the whole of the waters of the Rivière 
des I'amplemousses was diverted into a canal 
taking jivater to the Botanical Gardens, and 
into the canal of which the plaintiffs are the 
bordererÀ. On this point therefore there is a 
strong prima facie case for the plaintiffs. But 
we are not di9posed to hold, as at present in- 
formed, that the owners of Mongoùt are, as 
it was argued for the plaintiffs, bound by the 
judgment of the Land Court of 1869 to that 
extent ttiat they have, by the effect of that 
judgment, lost all rights whatsoever to the 
enjoymeut of the Mongoùt stream. The ques- 
tion resolves itself into this : Have the de- 
fendants, who are in the rights of the owners 
of " Mongoùt '' Estate, established, at least 
prima facie, their rights absolutely to dispose 
of the whole or part of the waters of the 
stream ? 

A careful perusal of the affidavits produced 
by the defendants has satisfied us so far as 
any affidavits can be considered as supplying 



absolute proof, that the stream which 

the *' Mongoùt ** Estate has several apriqgs, 
some of which are situate in the estate ami 
some beyond it, that the owners of '^ Moih 
gout " have always divened the waters of thft 
said stream for househoM purposes and fir 
supplying water to their grounds. Rut none 
of these affidavits has shown that th^se wileis 
were ever div rted so as not to return to the 
stream. Alfred Estelle, a mason, who swauw 
that the waters of the stream were af all cimes 
diverted into a canal, relates that after pasa* 
ing behind the kiiohen of the estate the 
canal to<>k the waters so diverted into the 
ponds of the estate, but he is silent as to 
what became of the water after leavinj; the 
ponds, and the Court thinks it very probable 
that as sworn to in the affidavits produced by 
the plaintiff», on leaving the ponds the water 
returned to the stream. 

According to Mr Descubes and Messrs 
Martin and Le Merle, the waters of the 
stream, after reaching '' Espérance '* Estate^ 
are so diminished by filtration and other 
causes as to be entirely lost, or, eo little 
water remains, that it cannot be taken iato 
account as a source of supply of the Pample- 
mousses River. But their observations are 
confined to the state of the stream, after the 
diversion complai&ed of by the (teft'ndante. 
Although the quantity so diverted has net 
been measured, it must be important as it is 
used for irrigation purposes, and the natural 
presutnption from the plans in evidence isjp 
that if there had been no such diversion, the 
results described by these gentlemen would 
have been different. 

The Court therefore holds that the plûu- 
tiffs have established a prima facie right le 
the waters of the stream running tjli^iigh 
'< Mongoùt '*, as one of the tribucaries of the > 
river from which the waters of the Powder 
Mills canal are derived. That the defendant* 
have so far failed to establish any right to 
dispose of the waters of the aforesaid stream, 
otherwise than fur household purposes and 
for supplying with waters some ponds which, 
exist on the '* Mongoùt *' Estate. The Court 
will accordingly grant the writ of injunction 
prayed fur, but only to the extent of restrain- 
ing the defendants to use the canals and pipes 
lately erected by them to convey a portion of 
the waters of the stream to '* Clémentine '' 
Estate. 

The injunction is granted on condition tbat 
within fouiteen days from the date of this 
judgment the plain tiflb do iaatitute the necea* 
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sary pTooeedingt at law to raim the question 
4t issue between the pa«t*e8 relative to the 
^sposal of the waters of the Mongoût «trearo» 
Jbiling- the fulfibnents of this condition^ the 
present injaiiotion will be rescinfled. 

Costs reserred. 



BI7PRB1IIR COURT. 

ZterHSB OF TTÇE CoURT QUASHmO A JUDO- 
3f BNT OF THE BbNCH OF MaOISTR\TBS, 

Post Loris, m a casb of larcbnt. — Ar- 

TICI.B RBMOYBD, BUr NOT CARRIED AWAY-— 

Articles 301, 309 Penal Code. 

This St a motion made ppon a writ of eertity 
irari asking for a decree of the Court to 
guaah a pidgment of the Bench of Magi»' 
trcUee of Port Louis by which a charge 
ugninet Ramtamy and Anasftmy^ accusing 
them with having stolen a box of jemellerg, 
toas dismissed* 

l%e Procureur Oeneril urged that the judg* 
fnent wan in breach of articles SOI and 
S09 of the Penal Code ; as the evidence 
showed that the box had been removed by 
the accused from the place, i'i tJie rifom, 
tohere it had been placed by its owner, to a 
position nearer the door of the same room» 

Held that the least removal of an article 
from its natural and proper place of keep' 
ing and where the owner has placed it for 
security is sufficient to constitute larceny, 

2t therefore quashes the fuJgment and refers 
hack the record in order that the case may 
he proceeded with according to law. 



PROCUREUR GENERAL,— Plaintiff 

versus 

THE BEVCH OF MAGISTRATES PORT 
LOUIS & OTHERS^ ^Defendants 

Before 

His Honor Eugène Jules LeclêziOi— Chief 

Judge 

and 

His Honor Andrew MuRB,*^Puisne Judge 



John M® Dovoall Gibson» Snl^titute Pro- 
cureur Qeneralf^-Connsel for Plaintiff 
JuLiDs OuiBBRT,— Attorney for the same 

William Newton,— Ooansel for Defendants 
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This is a motion made at the request of 
the Trocureur General upon a writ of •* cer* 
tiorari '* in order to obtain a decree of the 
CouTt qusshing a judgment given by the 
Bench of Magistrates of I'ort Louis, on the 
thiitv first Janunry last» by which they dis- 
missed a charge brought ngain^t one Ham* 
samy and one Auassamy whereby they were 
accused with having by nijjht and by means 
dT scaling stolen a box containing jewellery 

The learned Substitute Procureur General 
argued *hat the judgment of the Magistrates 
wa» in breach of article 301 and 9i)^ of out 
Penal ("ode because they had uecided wrongly 
that» alth tugh the evidence adduced before 
th*'m shiiwed that the box hnd been removed 
from the place whrre it hrtd been put by the 
owners before they went to bed, to another 
place in the same room nearer the door, this 
removal or a^^portation was not sufiicient to 
constitute the crime of larceny and that it 
Was merely an attempt at larceny. He quoted 
many auhories, English and French in sup- 
port of his theory that a removal of the na* 
ture of the one described iu the evidence was 
sufficient to constitute a complete larceny in 
law. 

For the defendants it was argued that the 
English authoiities went much 'fartRer than 
the French and that the latter alon^ should 
be considère I by the Court,-a8 oqr law on 
larceny is copied verbatim from the French 
law, which differs in many respects from the 
English law on the matter ; and besides that 
the Magistrates do not appear to have decided 
in law, but rather in fact thst the removal 
spoken to by certain witnesses was sufficient 
to lead them to a conviction. 

We have carefully examined the record 
sent to us and, although the decision of the 
Magistrates might have been more clearly 
wordedj we think that there cm be no doubt 
from the whole context of the judgment^ 
especially when it is read in connection with 
the argument of the counsel who appealed 
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The Court holds that the petitioner h not 
entitled to taise now indirectly an isaiie as to 
Che paternity of the child, whose status can- 
not De questioned at present, and they suggest 
fbat the phra«*eolngy should be altered and 
the aU»*gation9 in question shonid be amended 
to the following effect i-^" That yoor peti* 
'^ tioner's wife gave birth to a child in Sep* 
'' tomber last which petitioner has never by 
** his nets admitted to be his own.'* On the 
petition being so amended, proof will be al- 
lowed but it will not if the petition remains 
as it is. 



SVPRENi: COURT. 

ApPBAL FKOM JT7DOMBNT OF DISTRICT MaOIS- 

«katb Pobt Loms. Claim op promis- 

BOKT NOTB. — PlBA THAT SIGNER WAS A 
TRADER AND FIVB YEARS HAD BLAPSED 
8INCB THF DATE OF BIS NOTE — THEBB WAS 
PRESCRIPTION.-- M AG I8TRATB HELD THAT 
APPELLANT HA» NOT PROVED HB WAS A 
TRADER.— In appeal MAGISTRATE S JUDO- 
MBNT QUASHED. 

Tiiê t$ an appeal from a judgment of the 
ïhêirict Migtetrate of Port Lsuie under 
the foUoioing dreumeiancee : 

The appellant toae eued upon m promteeory 
note for Re. 750 and stated thnt at the time 
he eubecribed the note, i, e. in 1865, he wae 
a trader and pleaded b yeare preset ipUun. 

The Magistrate held that the defendant had 
not evficienily esiahhhhed that he was a 
trader. From this jud'jment, the appellant 
mppeals on (he ground that it is eontrarg to 
evidence» 

m 

The Caurti quashed the Magistrate^ Judg* 
ment^ urit/^ costs againet the respondent. 

■■■IB 4 

ELOI— Appellant 
veriiff 

ZAMVDIO— Respondent 

Before His Honor Eugènb Julbb LsoLizio, 

Cbiet Judge 

and 

* 

His Hor or John Rouillabd^ Acting Puisne 

Judge 



Victor K/tbrn,— Counsel for appellant 
Ernest Leblanc/— Attorney for the 



YvBs JoLLnrBTp— Counsel for respondent 
Emilb 8AuziER^^-Attomey for the same 
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The appellant was sued hefore the IKstm^ 
Court of Port Louis on a promissory note 
for Rs. 750. He there pleaded tbat at the 
ûme «f subscribing the promissory nele 
namely on the twenty third September oaa 
thousand eight hundred and sixty fiye, be 
was a trailer, thereby invoking the five yeaii 
prescription under article ltf9 of the Code 
of Commerce. 

Evidence was led on both sides and the 
learned Magistrate held that the appellsat 
who WHS the defendant in the District Court 
had not sufficiently established the fact of his 
having been a tiader. From that judgment 
the present appeal was made^ on the ground 
that it was contrary to evidenoe. 

The facts which the appellant sou^bt to 
establish lefore Mngistrate we«e thatin tbé 
year one thousand eight hundred and sixty 
five, bi'BÎdes owning a shop in Nicolay road 
under the name uf one Teyeheney he was a 
lime burniT and const qoently a trader. In 
so|>fM)Tt of this allegation there is the direct 
and positive evidence of the appellant, that 
of Serjeant major Crighton ouoe a elerk of 
Teyeheney's ai d of Kivet who atates tbat be 
bought lime from the appellant in one thou* 
sand eight hundred ami sixry five» whilst 
Mr Attorney ^ieHrd and Mr Gapiron a'dealei 
in lime» althou^^h they are unable to swear 
that in the particular year 1865 appellan^waa 
making limi», state that they have known 
him as a lime burner for a period extend* 
ing further back than the year referred to. 
But there is more. Evidenoe was produced 
that on the first April one thousand eight 
hundred and sixty five a person named JuMs 
Eloi took out a license as lime burner and 
the identity of this person with the appellant 
was haidiy disputed. 

To rebut that evidence two witnesaea weM 
produced before the Magistrate by fàe res- 
pondent, one of them, Perille, isnEJl ewear 
that appellant was nut a lime burrier in mm 
thousand eight hundred and mty five bat 
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^ to quote his own words» that tfiiollaiit 
did not then ** look like a liHie burner '* the 
«Hhef witness Mootoosany refers in his eyi- 
Aenoe only to the year one thousand eight 
laasidred and sixty scren when fever broke 
oaat in Mauritius, but oannot eren say whe- 
Iber or not Eloi made lime at that time near 
€lae Manure SsUblishment where the ¥ntness 
^wrae emptoved. Under these circumstances^ 
although the Court feels a great disinclina- 
•ion to diètnrb the finding of a Magii tiate on 
m ouestion of eyidecce^ it cannot share die 
opinion expressed by the learned M agis- 
tomte, that the evidence led by the defendant 
the Court below is vague, especinlly when» 
oortoboration of the positive evidence pro- 
âneed by his witnesses, to the effect that he 
wrae a lime burner in the year one thousand 
eight hundred and sixty five, there is proof 
«Jiff the fact that, at the above date he had 
tsdcen out a license which is to say the least 
m strong presumption that he intended carry- 
ing on his trade» 

T > this evidenoe the respondent opposes 
only that of two witnesses, who speaking only 
of their impressions, do not even go so far 
M to contradict the facrs spoken to by the 
'witnesses for the appellant. 

The Court therefore reverses the judgment 
of the Magi8tra(e in so far as it decides that 
the appellant was not a tiader in 1866 and 
xenuts the case to the District Court that it 
should follow its cotirse according to law. 

Goats of the appeal against the respondent. 



SUPREME COVttT 



SxatJXSTBATION OV ^' BoNNB ItJftRB '' ESTATB, 

AppKcaiion for the BéjueBiraiio» qf Bonne 
Mère and Queen Victoria hHaUê which is 
granted by the Court, ii also sanetionê 
the êuppfy oj guano to the Eetaie, the 
allowance of Re \ ,000 a month for man* 
eipemefit which ie to include the ealary of 
an under manager. It dieattowe Be 6,000 
for firewood, reducee from Re 10,000 to 
Me 6,000 the item for unexpected expeneee 
and appointe Mr Julee Rignard eequee'- 
trator. 



DESYEAUX Ds M ARIONT Sf 

Plaintift 



MONTOOCHIO & oBSj— Defendants 



Before 

Bis Honor Anbbsw Muaa, Puisne luàge 

and 

His Honor Johk BouiIiLAbb, Acting PuisM 

Judge 



FiBBBB LISOKCB CHASTSLUBBj^-Gounsel flbf 

Plaintiffs 
Hbmbt LBCLÉzio,**Attomey for the 



Gborgb OuiBBBT»«»OounseI for Qemeal 

Ulcoq 
EuoiHB lÂcLfzio,— Attorney for the same 

• 
John M® Douoall OiBsoN,-«^ounsel for 

Curator of Vacant Estates 
Julius G uibxbt,** Attorney for the same 

William Nbwton, — Counsel for Emile 

Michel 
Eyxnor Oahaohaud— Attorney for the same 

Hbvbi OâLfA^^Counsel for Frédério Mom* 

tocchio 
FafDEBio Robbbt,— Attorney for the same 



Becord No. 22,868 



26/A March 1884. 



The Court after hearing parties and read* 
ing the conclusions of the " Mintetàre Fa* 
hlic *' grants the order of sequestratxoa 
prayed for in terms of the application with 
the following modifications : 

lo. 26 T. 600 of sulfate of ammonia and 
176 tons of guano being required for lAanur* 
ing according to Mr Deaveauz's évidence^ 
450 acres of virgin canes, the sequestrator is 
authorized to supply only such quantities of 
sulphate of ammonia and of guano as will 
be required for manurirg the canes actuallj 
pbiated until the 5th June at which date jt 
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if «xpectfid that the sale of the Estate will 
take place. 

The proportion ah^ve set forth (namely 
S6 T. 500 of sulfate of ammonia at Rs. 340 
and 175 T. of gnano at Bs. l50 for 450 acresj 
being strictly observed. 

So. The allowance of Fs. 1000 a month 
for the manHgement is maintained it being 
understood that this sum includes the salary 
of an under manager. 

So. The Court disallows the sum of Rs 6000 
for firewood. 

4o« The Court also reduces to Rs. 6000 
ibe it^em of Bs« 10,000 for unexpected ex- 
penses. * * 
• 

The Court appoints Mr Jules Reprnard 
as sequestrator and (lirects^he s' all receive 
8 ofo interest and 1 op commission. 

Coats to be costs of Sequestration. . 



SUPREME CUUfeT 



Action for recovery of a sum stated to 

HAVE been paid FaOM PRIVATE FUNDS IN 

uquidation of partnership debts. — 
Strongest proof required that the 
amounts paid were partnership debts 
and the money osven in payment, pri- 
VATE FUNDS* *— Premium on volicy of 

lilPE INSURANCE GIVEN IN OURANXEE OF 
PARTNERSHIP DEBTS, AlLnWKD IN PART.*— 
As A SET OFF AGAINST THIS THERE IS A 
BUM ADMITTED TO HAVE BEEN DRAWN BY 
PLAXKTIFF, FRnM PAHTNERSHIP FUNDS.-*^ 

Case dismissed with costs* 

Thii tf an action far the recovery^ from the 
heirs of the late Pérvmbelon^ of a êum of 
Kb 6^647.47 a. The piaintifi and the dé- 
ceaeed ioere pmrtners and the amount claim^ 
ed %$ said to he deceased* e share of-parlntt'^ 
ship deals which were paid by plaintiff out 
of his private funds, 

Th& defemdants urge that the plamttf is first 
- bound le give an a'^eount of ht s tnanaçe^Mni 
' of the partnerêkip and of ihe Itquidadon. 

The Couri const Urs that this plea is of a 
prekmmary nature and ought to be dis^ 



posed of before the w^^ite of the cao^ ar^^ 
gone into. 

m 

Ihe proof in support iff most of the dehto for* 
whieh claim is made by the defendants tg 
very unsaiis factory. The booke * f the firm 
are not produced. The claim is made aJM^ 
the lapse of a number of yearmand afiest 
the death of his partner^ who idquU, edtmej 
have been in a position to dispute tkeit. 
correctness* The clearest proof of iimr 
validity is therefore requisite and oerhif 
proof is not sufficients The Cmtrt tker^ore 
disallows them. 

One of the claims is for premium paid durtng^ 
6 years on his policy of Insurance mhicA' 
wan gtven by the defendant in guarantee off 
debte due by the firm» 

As plaintif profited personally by eeveret 
bonuses and as he surrendered the policy to 
the Insurance Company, takmy from the 
Company the surrender value of the policy ^ 
when it was reassigned to « him, the CovP 
does not consider that the partnership 
should pay the whole of the premiums and 
■ allows 25 0/0 thereof * 

This amounts t^ $ 236.^5 e. The phintif 
aimits that he drew more salary from tAe 
partnership than térombelon and thai the 
surplus, amounting to $ SàO, ehouid be 
dedncted from his claim. The Court gives 
effect to this admission and therefore die* 
misses the case with costs* 

There is a process of attachmeni before iho 
. Court which is also dismiss^,- 



JEAN PIERRE,— Plaintiff 



« • 



versus 



, ALBERT & oRSj^-^Defendent 



Before 
His Honor Ajidrbw MuRE^-^Puisne Judge 



and 



4' 



His Honor Jomm BouiliiArd AcUmgbPttisne 

Judge ^ 
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TV. ^i&inoN— Counsel for Plaintiff 
^ • 8 iGABUj— Attorney for the same* 

P. L. Chastellibr, Counsok for Defen- 
dants 
"V. DxjCABBB^^-Âttorney for the same* 



Record No. 21,641. 



27th March 1884. 



In this case the Plaintiff has raised an 
action against the Defendant, the heirs under 
l>eiiefit of inventory of the late Alfred Pérom- 
lielon, to recover from them the sum of 
Rs. €>y647.47. It appears that the plaintiff 
Jean Pierre and the late Alfred Pérombelon, 
'being both at the time clerks of Messrs. Ire- 
land^ Fraser & Co., entered into a deed of 
partnership, under private signatures, which 
partnership began on the l2th December 
186b, was carried on in the name of Jean 
Pierre and was to endure for three years until 
the 12th December 1869. 

The capital amounted to Rs. 8,08^.0^ c. 
half of which was supplied by each of the 
partners. It further appears and certainly is 
not denied by the defendants, that after the 
date of the expiry of the partnership, it con- 
tinued to be carried on by both the partners, 
still in the name, as from the beginning, of 
Jean Pierre, the plaintiff. ; Perombelon's posi- 
tion being such that he did not wish his name 
to appear or wish to be known as a partner 
of the firm. The business was carried on in 
tw^o shops in Port-Louis, a Mr. Charles Mar- 
tin being the first Manager until the middle 
of 1870. About that time an inventory was 
• made by Alfred Pérombelon and one Jean 
Baptiste Piene who had been employed as a 
clerk in one of the shops, which showed that 
certain^^losses, but of no great amount had 
«i>een incurred. At that date jcau Baptiste 
Pierre became the manager of the business 
and one of the shops was shut up. About the 
middle of 1^71, another inventory was made 
by Jean Baptiste Pierre, Pérombelon the son 
and Alfred Pérombelon one of the partners. 
So at least swear Jean Pierre the plaintiff 
and Jean Baptiste Pierre. This inventory, 
which is without title, and withont signature 
of any of the partners is identified by the 
oath of the plaintiff and of the witness just 
named as applying to the business of Jean 
Pierre in which the plaintiff and the defend- 
ants* author were interested. It is unfortunate 
that the plaintiff did not* himself adhibit hif« 
own signature and obtain that of his partner 



to a docket authenticating this inventory and 
admitting its correctness. There are entered 
in it under the heading of f Débiteurs incer* 
H tains '* claims amounting to the large sum 
of more than Ks« 6,000. It is important here 
to notice that the parties by their actings and 
pleadings have recognized the two inventories 
abovementioned to apply to the partnership 
of Jean Pierre and to contain a videmus of 
the business of the Company at their respec* 
tive dates. As from the inventory made in 
1871, it appeared that losses were still conti- 
nuing to be made, it was resolved to give up 
the business, and the shop, in which it was 
carried on, was shut up and Jean Baptiste 
Pierre was appointed liquidator and carried 
on the liquidation from September 1871 
until March itil'^. During this time he was 
realising the stock of the firm, and paying its 
debts. At the date last mentioned Jean Bap« 
tiste Pierre resigned the ofiice of liquidator 
and handed over a balance of the stock which 
remained unsold to Jean Pierre the plainii£ 
The latter admits in his evidence that all the 
creditors had been paid in full at that date 
except Ireland, Fraser & Co., Bartlett and 
Hugues. There were then in existence also 
five or six partnership books, about the dis- 
posai of which there is a conflict of evidence. 
Jean Pierre alleges that they were put into 
the hands of himself and his partner Pérombe- 
lon by Jean Baptiste Pierre, but the weight 
of evidence together with the probabilities of 
the case seems to pofnt to these books having 
come into the hands of Jean Pierre solely. 
They are now non-existent or at least have 
not been produced in this process and as no 
settlement of affairs took place between the 
partners during the life time of Alfred Pé* 
rombelon the position of the plaintiff suing 
his representative is clearly one of difficulty. 
Pérombelon died on 23rd October lS8l, no 
settlement having been made between the 
partners, no accounts having beea closed as 
between them, and no admission by Pérom* 
belon has been proved verbally or has been 
left in writinur that his partner the plaintiff 
had made large payments on account of the 
firm, and that he was his debtor to the extent 
of one half of these payments. In cross exa* 
mination the plaintiff admits that after all 
the claims «gainst the partnership had been 
paid by him Pérombelon refused to accept 
his account, and to sign it in token of an 
admission that these debts had been paid. not 
by partnership funds but from the plaintiff's 
own private monies. The very least that we 
can conclude from this is^ that if Pérombelon 
were now alive, he would contest the present 
claim and would deny all liability. 
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Questions arose between the representatives 
of Pérombelon and the plaintiff, after the for- 
mer's death, a bon signed by the latter having 
been found in the former's repositories and 
after some fruitless negotiations action was 
raised against the plaintiff for the amount of 
the bon. The plaintiff on the other hand 
raised the present declaration on the SSth 
July 1882 in which he seeks a judgment 
against the defendants for the said sum of 
Bs. 6,647.47 with interest and costs. The 
defendants while traversing and denying all 
the facts alleged in the plaintiff's declaration 
by their third plea object that the plaintiff is 
bound before bringing any action on account 
of the partnership claims alleged to have been 
paid by him to give a full and complete ac- 
count of his management of the partnership 
and of the liquidation thereof. This plea is 
clearly of a preliminary nature and ought to 
have been disposed of before the merits of the 
action were gene into. This course however 
was not taken, and probably in the circum- 
stances the defendants were well advised not 
to urge a plea which, in itself mi»>ht have 
fiome legal weight, but which as applied to the 
general circumstances of the present case 
might not have been pleaded with success. 
Bo that as it may on 10th November 18^2 
Mr. Nfwton being Counsel for the plaintiff 
and Mr. Guibert Counsel for the defendants, 
by consent of parties the Court ordeied that 
the whole case be referred to the Master in 
order to compute accounts between the said 
parties and to report to the Court. That 
reference has been made, a long proof has 
been laid before the Master, and a report has 
been made by him to the Court. It is entirely 
upon the merits of the case and does not deal 
with th^e above plea substantively. It was, 
however, pleaded to the Court, when di.-ctiss- 
ing the merits of the Report that the s »id 
plea was still valid and good, and in virtue 
thereof the declaration fell now to be dis- 
missed. This was pleaded altogether irres- 
pective of the merits of the act on and to 
the effect above slated. The plea implies that 
before the defendants meet the plaintiff on 
the merits of the present claim, the latter is 
bound as a condition precedent to produce in 
process the whole accounts of the partnership, 
and of the liquidation. The Coun cannot 
now give effect to this plea as contended for 
by .the defendants. The consent to refor the 
whole case to the Master implies contestation 
between the patties in regard to the merits of 
the cause, and certainly if there was an inten- 
tion to rely upon this plea, the defendants 
ought tj have urged it at the earliest date 
before the Master. This was not done. The 



Master's report deals with the case entirely cm 
the merits and the Court holds that it is now 
too late to «rge this preliminary point. 

On the merits of the case there were n^cxal 
objections to the Master's report taken bj the 
defendants. That officer has allowed a sum 
of % 656.43 which figures in the account as 
paid on 15th Decembei 1871 to Mr. Fabre 
for money borrowed from him for the wants 
of the partnership in capital and iotereat» On 
this the Master simply says : '^ In support of 
" this payment Jean Pierre pioduces a note 
*' signed by A. Fabre ( document marked A ) 
*' and the inventory drawn up in ib70 in 
" which at page 13"^ Fabre figures as a cre- 
*' ditor of the partnership for $ 600. I allow 
" this item '*. 

There is in the first place, no proof that 
this sum is a partnership debt. The account 
founded upon simply begins without date with 
the words " ton billet S Si^8.Sl ". Then 
various items of interests are added which 
make the above sum amount to. . . .$ 399.41 
Credit is then given for ** Compte de 

Jean Pierre 2£0M 



Reçu à valoir 



$ 179.18 
88.50 



Solde .....$ 9U.68 



15th December 1871. 

A.R. S. H,FABRE. 

It is difficult to see how this amount be- 
comes the foundation for a claim of X tJOO and 
interest as against the partnership. It is clear* 
that the plaintiff considers that the account 
for which be gets credit for $ SJsJ0.2 i is a 
private claim of his own against FSIfre and 
•the presumption is, so far as proof from the 
account can be .lorived, that the principal sum 
said to be due to Kabre is also the piWate 
debt of the plaiîitiff ; on no other supposi- 
tion could cotnpensation * take place bet Wf'cn 
the two debts, on the other hand if this 
account of Jean rierre is a partnership ac- 
count, what becomes of the greater part of 
this debt ? It WiS clearly paid by a partner- 
ship account probably of goods procured from 
their shops. There is no other document of 
debt thaîi this account. The promissory note 
has disappeared and it is difficult to see bow 
this account forms a. good document of debt 
against parties who do not admit it to be valid. 
The plaintiff may pay the money if he pleases 
knowing that he is due that sum, and without 
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any apparent legal liability on his parti but 
he caTinot come against third parties saying : 
'^ because I have admitted a debt of which 
'^ tliere is no legal proof I have a right to 
**^ claim that sum from you '*. Again the page 
af Che book referred toby the Master seems to 
contain a statement of the stock in the res- 
pective shops held by the partners at the 
time, and there is brought over from the pre- 
vious parts of the book, where there is a list 
of them, the total sum duo by the various 
creditors of the two shops. There is then add- 
ed inter aKa.— -Plus : A. Fabre (J. P.) $ 600- 

Tike Court considers that there is a presump- 
tion against this being a partnership debt 
arising out of the entry thus made. All the 
hooks of the paitnership have apparently 
perished and there are no traces of this sum 
alleged to have been borrowed, of the date of 
tho borrowing, of the purpose for which it was 
borrowed, — or how it was applied. Then in 
this page of the inventory occurs a total 
amovint taken from two previous pages there- 
of filled with names of creditors of the part- 
nership. These were of course obtained from 
the partnership books and among them it is 
evident Pabre's name was not borne. It is 
clear, then, that this item was subsequently 
added probiibly by the plaintiff's order though 
no trace of the debiwas found in the partner- 
ship books. The sa me state of matter occurs 
in the subsequent inventory made in 1871. 
That document is sworn to have been made 
up from the books of the firm and a list of 
creditors is given and a clearly ez post facto 
entry is made ** Billet de A. Fabre '*• 

Payé J, P. g 600. 

But t\iis item has bejn written after the 
amount due to the creditors had bpen sum- 
• med up, and it is clearly added by an after 
thought and ex post facto. It must be con- 
cUuled that not even at that date did Fabre*s 
claim «()pear in the books of the firm. The 
plaintiff had been made aware by the earlier 
inventory of ihe fact that that claim was not 
contained in the books of the partnership, 
and it was certainly his duty, if it was a part- 
nership debt, to have shown that to his co- 
partner, and have the amount regularly enter- 
ed in the books of the Company. This 
however was not done and the Court is of 
opinion that there is no satisfactory proof that 
this was either a partnership debt or, if so, was 
paid by the private funds of the plaintiff*. We 
disallow this item of the account. The plain- 
tiff's account bears that he paid on 9th Decem- 
ber 1871 an account of $ 400 to Ireland, 



Fraser & Co. $ 367 ; the sole proî>f of this pay- 
ment of $ 357 by the plaintiff ia the entry at 
page 164 of the book D containing the first in* 
ventory '' payé à Ireland Fraser, 9 Décembre 
'' pour faire le complément d'une somme 
" $ 400—$ 4a ".—Here there is an e.Ury of 
the payment of $ 43, but there is none of the 
payment of the $ 357 and that the latter sum. 
was paid at all is a mere deduction from the 
terms of this entry and depends entirely on 
the verbal testimony of the plaintiff and of 
Jean Baptiste Pierre, who is undoub'edly a 
friendly witness of the plaintiff. But we 
have this testimony given many years after 
the event, and it cannot be contradicted by 
the evidence of the only man who kiicw the 
facts of the case besides themselves. There 
is no entry in the inventory or in any part* 
nership book of (he payment of the $ 357 
and at the time of the alleged payment 
the business of the firm was goin^ on, 
debts were being collected and creditors 
were being paid by the partnership funds» 
If at that period Jean Pierre paid partner- 
ship debts out of his own pocket, he ought 
to have preserved proof of the fact so as to 
conclude and bind lus partner who was not 
engaged in the management of the part* 
nership concerns and agciinst whom there* 
fore there must be clear proof in order to 
bind him and still more to bind his repre- 
sentatives after many years. But the pre- 
sumption is that he had partnership funds in 
his hands at that moment as he was managing 
partner, and had complete control over the 
whole funds of the estate. The Court hold 
that in the absence of all entries in regard 
to this sum and considering the fact that the 
liquidation of the estate was then proceeding 
and that partnership funds were in existence, 
there is no proof which binds the heirs of a 
deceased partner that that sum was paid oat 
of the private funds of the plaintiff. 

We also disallow this item. 

There are numerous payments made to 
Ireland Fraser & Co., ** the sole pi oof of 
which is an excerpt from the books of the 
said company across which are written these 
words by an unknown writer *' ** true copy 
Ireland Fraser & Co. ** and certain receipts 
bearing instalments of debt^ paid to Ireland* 
Fraser & Co. by the plaintiff. No one hae 
sworn to the correctness of the excerpt from 
Messrs Ireland Fraser & Co's books, nor 
even does Jean Pierre explain in his evidence 
the loss of the original accounts and the.*cir- 
cumstances under which he obtained the du- 
plicate accounts with the words written across 
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it The receipts themselves merely bear the 
words : '' Reçu de M. Jean Pierre la somme 
"de..., •••••à valoir sur une plus forte 
" somme ** and sometimes " à valoir ** only. 
It is clear that this is not a very satisfactory 
proof of partnership debt, and when we turn 
to the inventory contained in the document 
E^ which the plaintiff and his witness Jean 
Baptiste Pierre swear to contain a genuine 
statement of the partnership affairs, there 
are great discrepancies between the amounts 
therein stated to be due to Ireland Fraser & 
Co. and the sums in the accounts, which are 
certified by some person unknown to be true 
copies of those in their books. The important 
questions to be determined are whether the 
claim of Ireland Fraser & Co. was paid by 
partnership funds or not, and if there is 
sufficient proof that the claim was paid out 
of the plaintiff's private funds. 

In considering a claim between a surviving 
partner, and the heirs of a deceased partner, 
it is clear that there must be conclusive proof 
against the defendants before we hold them 
proved; The claim is made more than eleven 
years after the partnership ceased to exist. 
The long lapse of time makes the burden of 
clear proof on the plaintiff still more onerous. 
When to this is added that the plaintiff took 
no action during the life time' of his partner, 
but shortly after his death, served the present 
declaration on his representatives^ we feel 
that verbal proof of the claim is a very un- 
reliable basis on which to found a judgment 
in such a case. 

It is clear that in a partnership claim as 
between parties the best legal proof would be 
a balance sheet drawn up by an accountant 
from the books of the firm regularly kept. 
But in the present case no books of the firm 
have been produced, and they do not now 
seem to be in existence. We further think 
that the parole testimony of the surviving 
partner and one friendly witness^ given after 
the death of the only man who could have 
checked it and supplied information to test 
it correctness, can scarcely be received as evi- 
dence sufficient to prove his case^ and indeed 
should be looked upon as a deposition against 
^im and not in his favor. It could only be 
received in his favor if there were entries in 
books regularly kept, which his evidence ex- 
plained and supplemented. But where regular 
books are entirely wanting, and where im- 
portant facts such as that partnership funds 
at a certain date entirely failed^ and when 
the plaintiff depones that his deceased part- 
ner consented to depart from large outstand- 



ing claims against debtors to the companj, It 
is impossible to receive these facts on socb 
verbal testimony as we have in this case. 
No doubt the Court will consider and weigh 
such proof. But it is felt that the facts Hnd 
circumstances of the case as revealed by the 
writings that are in process are far more mi- 
portant. Accordingly the Court has carefoWy 
considered the document £, which is an in- 
ventory and balance sheets drawn up at the 
termination of the business^ and as sworn bj 
Jean Baptiste Pierre after the second shop 
had been finally closed. That document in its 
six first pages names and sums up both the 
creditors and debtors of the firm, the latter 
being divided into ** bons *' and " incertains," 
and on the next page a balance sheet is 
drawn out from which it appears that the 
total amount due to the creditors of the firm 

was $t>,982.94 

and the total assets of the firm 
including only the good debtorsj 
goods and money in bank amount 
to 6,4898S 

leaving a difference only of . . « « • « $ 493.11 



But then this page of the inventory and ba- 
lance sheet concludes with the important 
entry ^' débiteurs incertains et non comptés 
« S 3,057.68." 

Now this inventory is put forward by 
the plaintiff and his witnesses as a genuine 
and correct statement of the partnership 
affairs. As there was only a balance of S 49S 
against the company and to meet that there 
was the large item of JS 3,057 of doubtful 
debts of course we cannot take that the 
whole of these doubtful debtors proved enti- 
rely bad, but Baptiste Pierre tells us that 
from the date of the inventory he canied on 
the liquidation until March 1872 rcHlising 
the stock, gathering in the debts due to the 
estate, and paying the creditors wit];i the 
funds that came into his hands. That at that 
date he transferred to the plaintiff the re- 
maining stock which he had not sold that he 
had then collected part of the doubtful debls, 
but there remained still $ ^,000 to be collect- 
ed from them, and the plaintiff in supplement 
of that evidence swears that with the consent 
of Pérombelon, his partner, he abandoned 
and gave up these $ 2fi00. But the Court is 
of opinion that there is no sufficient proof as 
against the defendant of this alleged consent 
ot their author, and taking this inventory 
and balance on the footing it is present- 
ed to the Court, the presumption must be 
that a percentage of the doubtful debtors ac- 
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«oixnts should have been recovered, sufficient 
to liave paid the balance of $ 493 brought 
oixt as against the firm ; if 16 per cent of 
tliese doubtful debts were recovered^ it would 
l>e sufficient to discharge the indebtedness of 
tlie firm. The Court catinot dotibt but that the 
plaintiff might have collected, nay probably 
sis lie has no written record of these events^ 
lie has actually collected more than was 
JQecessary for that purpose. If he is in the 
position of a man who either has collected or 
ight to have collected sums sufficient to dis- 
LTge all the claims against the partnership, 
it is evident that he has no claim which ha 
can enforce against the heirs of his deceased 
partner. In the absence of all written proof 
'that these claims were given up, in the ab- 
sence of all record what amount of these 
doubtful claims were recovered, and deduc- 
ÎX1Ç from the inventory E that the parlner- 
sliip estate was sufficient to cover all claims 
if properly dealt with, we hold that the 
plaintiff cannot recover against the defendant 
tlie various items which he alleges to he paid 
out of his funds to Ireland Fraser & Co., 
Ungues and Sauzier. 



In the plaintiff's account there is a charge 
of S l,Ofiô for six years premium of a policy 
of insurance over his own life from 28th 
August 1871 to 28th August 1877 at $ 170.50 
per annum. There also appear in the account 
two items of S 33.72 and g 133.56 being 
interest on money borrowed by the plaintiff 
to pay a premium on the above policy of 
insurance. It appears that at a certain date 
the plaintiff assigned to Ireland Praser & Co. 
a policy of Rs 10,000, which he had taken 
out on his own life. He did so at their re- 
quest to guarantee the partnership debt due 
to them and he now claims one half of the 
"whole premiums paid by him during the 
period the policy was held by Ireland Fraser 
& Co. from the defendants. This question is 
one^of importance. If the plaintiff parted with 
liis policy and gave the entire benefit thereof 
to the partnership his claim might be just, 
but this is not what was done. Let us suppose 
that the plaintiff had died during the cur- 
xency of his assignation, Messrs Ireland Fraser 
& Co. would have been entitled to pay 
themselves the balance of their debt, which 
at no period was larger than about one half 
of the sum in the policy and which became 
smaller and smaller according as they received 
payment of the principal debt^ they would 
in the case of the plaintiff's death have been 
entitled to the balance then due them and 
the plaintiff '& heirs and representatives would 



have taken by right the am a it of the di& 
ference. Further it is in evidi n e that during 
the currency of the assighment Jean Pierre 
had several bonuses paid to him by the In- 
surance Company he discounted them himself 
and appropriated them, he says, towards the 
payment of the premiums. Finally after the 
policy was reassigned to him, he surrendered 
it to the Insurance Company taking from 
them its surrender value, which he has ap- 
propriated to himself; From the above facta. 
It is clear that this policy of insurance never 
became in any degree part of the partnership 
property, and that the premiums were paid 
for the benefit of the plaintiff himself. It is 
true that he assigned the claim to guarantee 
a partnership debt, and it seems equitable 
that the partnership should pay a percentage 
of the premiums paid during the period the 
guarantee subsisted. 

The Court is of opinion that that percentage 
may fairly be estimated at 25 0(0 of the pre- 
miums paid. 

In place of the sum of g 1 ,0S5 which is 
now entered in the account the Court sustains 
that claim to the extent only of $ 2H6.25. As 
for the two other items connected with this 
matter being for interest for money borrowed 
to pay premiums of insurance^ the Court feels 
that this vra.< a private matter of Jean Pierre 
alone. To sustain that claim would be to 
saddle the defendants with what in truth 
amounts to consequential damage. We think 
it too remote and indirect a ground of claim 
to say that in consequence of the plaintiff'^ 
straightened circumsttuces he was compelled 
to borrow money to pay a premium ou big 
policy and to hold that the heirs of a deceased 
partner are bound to pay a share of that 
interest. Besides he borrowed that money 
for his own benefit, as we have ab^ve in- 
dicated. 

There is thus a small sum of $ S6S.25 the 
half of which would fall t<i be paid by the 
defendants. But the above con>iderations 
do not fi:iaUy settle matters between these 
litigants. The partners were allowed to take 
$15 per month of salary and it appears 
this sum was not taken regularly, but that 
while Pérombelon took about $ 600, the 
plaintiff has taken $ 950 at different terms. 
He himself in his evidence says : '* 1 therefore 
*' have taken about S SbO more than Pérom- 
'' belon and that sum is to be deducted from 
'^ my account." Giving effect to this admis- 
sion, which is necessary that complete justice 
may be done between these litigants, the 
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defendants are entitled to have this action 
dismissed, whic}i we now do with costs. 

• 

There is also a process of attachment before 
the Court, which must follow tho fate of the 
principal action which we dissolve with costs. 



E COL'RT. 



Action in payment of Rs. 19^6'08 — Gua- 
rantee — Commercial Transaction — 
Oral Evidence — Admissibility thereof 

The Tlainii^ By grain dealers in Tort Louis ^ 
suppH (I one Fauque, a planter, with grain 
and other provisions to the amount of 
Es, ll);.i6.0^', a7\d this account not hating 
been paid by Fauque, they tiow sue the 
dejcndafit 07i the ground that having made 
an oienirg of Credit to Fauque on condi' 
tion (h'lt the produce of this latter' s estate 
should be consigned io him, he had guaran- 
teed all the accounts due to the Plaintiffs 
by Fauque for goods supplied to his estate. 

The plaintiff's alleged that a written guaran- 
tee had been given to thon hy defendant 
who had hoîcever caused the document to be 
returned to him in 18^1. They therefore 
wished to prove by parole evidence the gua- 
rantee alleged to have been given to them 
by defendant. , 

2 his motion was rests' ed by defendant on the 
ground that th'Ui/h he teas a trader and 
the contract entered into by him with 
Fauque was, on his side, of a commerdal 
nature, yet in sj far as Fauque a planter, 
was concerned, the Contract was Civil, and 
that consequeMly the obligation by which a 
Civil Contract was guaranteed could not 
but be Litil also. 

Held that though a Contract of '^ Caution^ 
nement ** is of its nature generally gra- 
tuitous and cannot %n consequence be 
ranked amongst ** Actes de Commerce " 
wha ever he the jjersons, traders or non 
traders, by whom the " Cautionnement " 
is given, yet cases may occur in lohich the 
*' Cautionnement " is given for a conside- 
ration, and the transaction theft becomes 
Commercial or Civil according to the nature 
of ike consideration, arid that the rule 
'* Accessorium sequitur principale " can- 
not absolutely apply in such casee. 



Tliat the Court cannot allow oral evidence 
to be adduced to prove a transaction toMth^ 
though commercial of its nature, was not 
of those which traders could be presumed 
or expected to conclude without reducing 
their agreement into writing. 

« 

That the circumstances of this case wre 
such that '* parole evidence ** could not ie 
adduced to prove the guarantee alleged to 
have been given by defendant to plaintiffs. 



COMTY & Co.,— Plaintiffs 



f^ersus 



B R Ê M ON,— Defendant 



Before 
Hia Honor Andrew Murb, — Puisne Jadge 



and 



His Honor John Rouillard, Acting Puisne 

Judge 



H. Galea, — Counsel for Plaintiffs 
A. Desveaux,— Attorney for the same. 

W. Newton> — Counsel for Defendant 
P. F. Lastellb, — Attorney for the same. 



Record No. 22,108. 

Z\si March 1884. 

On the tenth July 1879 the defendant, a 
merchant in Port Louis, agreed to open to 
one Fauque a planter, a credit of Rs 5^000 in 
consideration of the consignment to the said 
Bremen of the produce of Fauque's estf^e, 
which consisted principally of aloe fibre ; on 
the 2nd December 1879, the defendant made 
to Fauque under the same conditions a further 
advance of Rs 5,0U0. 

The plaintiffs, who are grain dealers in 
town, allege that during the months of Oo- 
tober, November and December 1880 they 
supplied to Fauque grain and other provi* 
sions to the amount of Rs J,92o«08 and this 
account not having been paid by Fauque, 
they sue the defendant on a guarantee alleged 
to have been given by him to the plaintiff, 
that he would pay all the accounts that majr 
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l>e due to the plaintiffs by Fauquc for goods 
supplied to his estate. 

7here is this peculiar feature in the present 
caae^ that^ according to the plaintiffs' allega- 
tions, a written guarantee, in the shape of a 
letter, ^as at one time given by Bremon to 
Comty, but the letter was returned to the 
X)efen(lant, in the beginning of the year 1881, 
no reason being given in the Declaration, for 
tlie abandoning by the plaintiffs of a docu- 
ment, the importance of which is manifest. 

On a motion by the plaintiffs for leave to 
prove by oral evidence the guarantee alleged 
to have been given by Bremon, objection was 
taken to this course ot proceedings on the 
ground that, although Bremon wns a trader, 
and the contract made by him with Fauque 
-vrvLS on the side of Bremon, of a Commercial 
nature, inasmuch as in it, the Defendant 
took the part of a commissionnaire yet in so 
far as Fuuque a planter was concerned the con- 
tract was civil. It was in consequence argued 
that, on the principle that accessiorum sei^ui^ 
ttiT principale, the obligation by which a civil 
contract was guaranteed could not but be civil 
also. It was further argued that, even suppo- 
sing the Court to be of opinion that the gua- 
rantee alleged to have been given by Bremon 
was, under the circumstances, of a Commer- 
cial nature, yet this was a case where the 
Court, using its discretionary powers ought to 
refuse admission of oral evidence. 

That first point gave rise to an interesting 
discussion in the course of which vari<;us 
arguments were put forward and authorities 
cited, to which the Court gave careful consi- 
deration. It seems to the Court, that although 
the contract known under the name of caw- 
iionnemenl is of its nature generally jj;rfltuitou8 
aiid^ cannot in consequence be ranked amongst 
'^actes de commerce " whatever be the |er- 
fions, traders or non traders, by whom the 
'* cautionvement " is given, yet cases may 
occur in which the " cautionnement *' is given 
for a consideration, and the transaction then 
becomes commercial cr civil, according to the 
nature of the consideration nor can the rule 
accessorium seqnilur principale apply abso- 
lutely to such cases. The civil code itself 
article iidOl^, affords an exception to this rule, 
when it enacts that the debt of a minor, 
which is annullable, may be legally guarant- 
eed; in fact, the obligation of the guarantor 
may differ in its cause and effect from that of 
the person whose debt is guardnteed. 

\K is easy to imagine cases, in which a 



trader, for the purposes of his trade, finds his 
interest in guaranteeing a civil obligation^ 
and it would be difficult in such cases to 
deny that such an obligation, on the part of 
the trader becomes a commercial nature. 

This seems according to the declaration to 
be the position of Bremon. Asa trader he 
entered into a contract with a person to whom 
he was to make advances in money, and from 
whom he was to receive consignments of 
produce. Instead of supplying money direct 
to Fauque, he is said to have authorized Comty 
to supply provisions on credit to the latter. 
This statement may be true or false, hut if 
things took place as alleged, Comty helped 
Bremon in carrying out his contract with 
Fauque, and clearly, if Bremon gave the alle- 
ged guarantee he did so for the purposes of 
his trade and the guarantea is an ** acte de 
commerce *' ; does it however, follow th:it tr,e 
alleged guarantee should be proved by oral 
evidence ? On this point the Court has felt 
grave doubts. 

In the generality of the commercial cases 
which have been brought before the Supreme 
Court, oral evideucj has been admitted 
without difficulty, but the Supreme Court 
has on the other hand refused leave to intro- 
duce oral evidence whenever it appeared that 
the transaction, of which oral proof vas offer- 
ed, although commercial of its nature, was 
not of those which traders, could be presumed 
or expected to conclude, without reducing 
their agreement into writing. Now the ques* 
tion before the Court is : can it be reasonably 
presumed that a person in the position of 
Comty, should have acted on a guarantee 
given by Biémon without asking for some 
authority in writing? The best answer to this 
proposition, is given by the plaintiffs who 
recite in their ducldration that a letter was 
given to them authorizing them to supply 
goods to Fauque. It is also true that the 
plaintiffs also stated that the letter was re- 
turned to Bremon on his demand but, strange 
to say, they do not argue that there was 
fraud or deceit on the part of Bremon, and 
it seems so unlikely that a creditor should 
surrender the title on which his claims rests, 
that tlie Court is under a strong impres- 
sion that the guarantee set forth in the 
letter, related not to this, but to other pre- 
ceding transactions with Bremen. .Further 
Comty was a third party both to Fauque and 
Bremon and the guaranteeing by Bremen of 
the supplies by Comty to Fauque is an extra- 
ordinary •* acte de commerce " which com- 
mercial men are not likely and indeed ought 
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not to enter into except in writing. Now, 
three years have elapsed since the alleged 
guarantee was given it is not alleged thatj 
at the time when the goods were supplied 
to Fauque^ or shortly after, the account 
was presented for payment to Brémon who 
declined to fulfil his contract and no reason 
is given by the plaintiffs for not Jiaving en- 
deavoured, by legal process to obtain pay- 
ment of a- sum legitimately due. All these 
reasons concur in convincing the Court that 
although the undertaking alleged to have been 
entered into by Bréonon is of a Commercial 
nature, it ought not to be proved by oral evid- 
ence introduced de piano. It is needless to 
observe that oral evidence in this case is not 
altogether excluded, inasmuch as the plain- 
tifis have still in their power to examine the 
defendant •' surfaits et articles " and it may 
well be that facts may be then elicited which 
will induce the Court to grant what it now 
refuses. But for the present the Court will 
not allow oral evidence to be introduced. 

Costs reserved. 



8UPRE9IE COURT 

Attachment of salary cf a clerk — Af- 
firmative DECLARATION OF EMFLOYER 

AdVANCFS MADE BY EMPLOYER TO CLERK 

EQUAL TO LATTEr's SALARY SPECIAL 

AGREEMENT BETWEEN GARNISHEE AND 
DEBTOR — Non admissibility of ORAL 
EVIDENCE TO PROVE THE SAME. 

Held that a garnishee could not prove by oral 
evidence a special agreement entered into 
between him and the debtor, which was 
tantamount to a contract with respect to 
the mode of payment of a debt. 

That the advances received by Bunel^ in this 
case, must have been made in the shape of 
a loan so that salary was due to him for 
whatever services he performed and that 
consequently the effect of the attachment 
lodged in the hands of his Employer was 
to prevent any set off between the sums due 
by the parties to each other. ' 

That BuneVs salary which was attached could 
not belong exclusively to the plaintiff but 
should be divided between him and the Gar' 
nishee in proportion of their respective 
claims, in as much as the plaintif had 
admitted the genw'nenes of the garnishee's 
claims. 



Mc DONALD,— Plaintiff 



versus 



BUNEL and another, — Defendants 



Before 

His Honor E. J* Leglezio, — Chief Jud^ 

and 

His Honor J. Rouillard^ — Acting Puiaue 

Judge 



H. Galea,— Counsel for Plaintiff 
A. BÉTUEL, — Attorney for the same 

E. Gallet,— Counsel for Defendants 
y. BouLLÉ,"— Attorney for the same 



Record No. 22,048. 



16th April 1884. 



On the 2Pth July 1881, the Reverend Mc 
Donald lodged into the hands of the " Mau- 
ritius Engrais Chimiques Company *' an at* 
tachment to secure the pa} ment of a sum of 
money alleged to be dae by one Bu uei, a 
clerk in the employ of the Company, to the 
Reverend Mc Donald. 

A declaration was then and there made to 
the usher serving the notice of attachment, 
to the effect that the said Charles Bunel was 
the debtor of the said the '* Mauritius En- 
grais Chimiques Company." • • 

The attachment was validated on the 23rd 
November 1881, to the amount of one half 
only (jf Bunel's salary, with the usual clause 
that '^ such monies as the gdi nishee shall 
*' when legally called upon so to do declare 
*' to be due by him to the said defendant be 
** paid over to the attaching party.'* To the 
proceedings in validity the garnishee was not 
called, but the rule validating the attachment 
was served on the *' Mauritius Engrais Chi- 
miques Company*' on the 6th July 1882. — 
On the lath July 18:1^, the manager of the 
" Mauritius Engrais Chimiques Company ** 
was called upon to show cause why an affir- 
mative declaration should not be made by 
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Ixini as to the monies which might be due by 
title Company to BuneL The affirmative de- 
cla.Tation was however not made by Joly, 
acting manager, till the lOih March i88S.— 
Ill that declaration the garnishee affirmed : 
lo. That on the 29th July 1881 at which 
date the attachment was made Bunel owed to 
tlie Company Rs. 2,600 paid to him in ad- 
vance on his salaries. So. That on 5th of Au- 
gust following Bunel repaid to the Company 
Us. 400. So. That from the month of July 
1881 to the Slst May 1882 date at which 
SuTiel left the service of the Company he 
Iiad earned as Clerk at the rate of Rs. $200 
per month the sum of Rs. SS^^OO, — that is 
to say a sum equal to the sum received from 
tbe Company by Bunel^ deduction being made 
of the sum of R9« 400 repaid by Bunel in 
August 1881. 

The correctness of this declaration was 
impugned by the seizing creditor and it was 
contended in the pleadings that the '' Mau- 
ritius Engrais Chimiques Company '' was 
neyer the creditor of Bunel as siUeged in tke 
a£5.rmative declaration. This point was, how- 
ever, subsequently given up and the Court 
now proceeds on the assumption that, at the 
date of the attachment, Hunel was in the 
debt of the '* Mauritius Engrais Chimiques 
Company." 

An attempt was made to introduce oral 
evidf nee, in order to prove the terms of a 
special agreement which was alleged to have 
intervened between Bunel and his employers 
at the time when he received from them two 
sums of money making up the amount of 
Ss 2,600, mentioned in the affirmative de* 
claration of Joly. The Court ruled that a 
garnishee could not prove by oral evidence a 
special agreement between him and the debtor 
which was tantamount to a contract with 
xespect to the mode of payment of a debt. 

It was however contended by the garnishee 
that these advances of salary must be taken 
by the Court in the light of payments made 
in advance, and it was argued as a conse- 
quence, that although Bunel did work for a 
certain time after receiving the sums of money 
as above stated, there was in reality nothing 
due to him by the *' Mauritius Engrais Chi* 
miques Company.'' 

The Court does not consider itself justified 
in adopting the view suggested by the de- 
fendant. There is no legal evidence before 
the Court that, at the date of the two succès- 
sive payments made by the Company to 



Bunel there was an agreement made between 
the parties concerned that Un consideration of 
a certain sum of money given to him, Bunel 
would work for the company for a specified 
time and the more natural inference is not 
that such an agreement was made bat that 
Bunel, having borrowed from the Company 
two sums of money agreed to repay the 
Company by means of deduction from the 
whole or part of his salary. The money so 
received by Bunel must therefore have been 
given away in the shape of a loan, so that, 
salary was due by the Company for whatever 
services were performed by Bunel, and the 
effect ot the attachment lodged by the plain- 
tiff into the hands of the ** Mauritius Engrais 
Chimiques Company " was to prevent any 
set off between the sums due by the partise 
to each other. 

Another question arose during the argu- 
ment, namely : whether in virtue of the 
judgment valixlatin^i; the attachment, the por- 
tion of BunePs salary which was attached 
was to belong exclusively to the plaintiff as 
the sole party who had lodged an attach- 
ment—Authorities were cited to the Court 
to show that, according to the jurisprudence 
of the French Courts, the judgment validating 
the seizure when the '* tiers saisi " or gar- 
nishee is a party to the same or when the 
judgment is notified to the garnishee is equi- 
valent to a transfer of the debt, due by the 
garnishee to the party seized (débiteur saisi,) 
see " Bioche saisie-arrêt Nos. 245 & seq. ** 
The authorities however refer to the cases 
where an attachment having been made by a 
creditor of the " débiteur saisi " and having 
been validated, other attachments are subse- 
quently made by other creditors — but none of 
these decisions apply to a case like the pre- 
sent where it is the garnishee himself who 
claims to be the creditor of the " débiteur 
saisi " at the same time as he is his deVtor to 
a certain amount, the claim of the garnishea 
against the '' débiteur saisi " being admitted 
as true and genuine. 

It is to be noticed that the plaintiff himself 
in his pleadings, does not claim any absolute 
right to the sum of money attached. In his 
declaration, after denying that the defendants 
were the creditors of Bunel, the plaintiff, in 
the third count, contends that the garnishee 
had no right to dispose of the salary of Bunel 
to his own profit in defiance of the attach- 
ment lodged by the plaintiff. 

In the following count, the plaintiff pro* 
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ceeds to state ''that even admitting for arga- 
*' ment's sake that, the defendants were the 
" lawful creditors of Bunel the garnishee 
*' could not benefit alone and keep for himself 
''the whole of the sums attached in his 
" hands, which sums in such case are to be 
" divided between the attaching party and 
" the said garnishee in proportion to their 
" respective claims." 

Now^ the plaintiff having admitted as 
before stated, tne genuineness of the defend- 
ant's claim and the Court having rejected 
the défendantes contention that he was en- 
titled to the whole of the salary earned by 
JBunel, it follows that the portion of Bunel's 
salary which has been attached^ must be in 
terms of the pldiutiff's declaration divided 
between him and the defendant inasmuch as 
the plaintiff cannot now receive more than 
he originally asked. 

The judgment of the Court is therefore 
that the portion of Bunel's salary which has 
been attached by the plaintiff shall be divided 
between him and the ** Mauritius Engrais 
Chimiques Company " in proportion to Iheir 
respective claims. 

Plaintiff to have one half only of his costs 
against the defendants. 



SUPREME COURT 



Writ of Habeas Cobpus.— Imprisonment 

UNDER THREE WARRANTS OF COMMITMENT 
ISSUED ON THE SAME DAY AND TO RUN 

CONSECUTIVELY.— Illegality of deten- 
tion OF puisoNER. — Ordinance 21 of 
1876. 

In ihii case the Stipendiary Magistrate qf 
Port Louie had condemned the prisoner 
Carmallee on the same day to three terme 
of imprifonment which he ordered to run 
consecutively. The term of imprisonment 
mentioned in the second warrant which was 
the longest one, having expired the prisoner 
was brought before the Court on a writ of 
Habeas Corpus and the question submitted 
to ths Court was whether the prisoner could 
competently be detained for the successite 
periods mentioned in the warrants of com* 
mitment. v 

It was contended on the strength of English 



Authorities thai ^ Imprisonment^* fniçAt k 
said to commence from the moment that the 
prisonef was convicted of the ftrsi o^enee. 

m 

Held that the Court could not give such 09 
interpretation to the uwrd Imprisonsnent; 

That from a comparison of the local Ordt- 
nances it was clear ^ as already ataied ta 
the judgment of Louis Aristide gwen t« 
1880^ that the Legislature did not intend 
to give to the inferior Courts the pasaer of 
sentencing an accused person at the same 
time for several offences to several penalties 
conseciUively. 

That the Stipendiary Magistrate had therefore 
no power to order that the senten'se under 
the second and third warrant was to run on 
expiration of the imprisonment under the 
first warrant, and that, accordingly^ as tie 
prisoner had already undergone the longer 
imprisonment to which he had been sentenced 
and which he had legally to undergo he 
should be liberated at once. 

The prisoner was set at liberty immediate^. 

Ex parte 
PROCUREUR GENERAL 



In re . 

" HABEAS CORPUS '' EAJEE CAR* 

MALLES 



Before 

His Honor Eugène Jules LscLfeio^^— Chief 

Judge 

and 

His Honor John Rouilla rDj« Acting 

Puisne Judge 

John M« Dougall Gibson Substitute Procu- 
reur and Advocate General^— for the 
Crofvn. • 

J. GuiberTi —Attorney for the same 



Record No. 22 ,884 

I6th April 1884. 

In this case the Superintendent of prisons 
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liAS in compliance with a writ of " Habeas 
Corpus " granted on the application of the 
Procureur General^ brougnt before us one 
Uafee Carmallee and produced the warrants 
under which the said Carm&llee is detained 
by him in Port Louis Gaol. These warrants 
are three in number and are all under the 
^andofthe Stipendiary Magistrate of Port 
HfOuis and dated the eleventh day of Slarch 
1884. 

They hear numbers corresponding to the 
serial numbers of the causes to which they 
refer^ the first (o cause 79 and the second 
and third to cause No. 825 and they direct 
tlie incarceration of Carmallee for the periods 
of 16 daysj of one month and of five days 
respectively. The second warrant contains 
tlie following words : *' this sentence to run 
** on expiration of imprisonment under war- 
*• rant in cause No. ?9/'— and the third war- 
rant '' this sentence to run on expiration of 
*' sentence under warrant \^." In this case 
it appears that on the eleventh of march the 
Stipendiary Magistrate tried the prisoner who 
"fvas charged first under Art. 1 10 of Ordinance 
12 of 1878 for refusal to perform his stipula- 
ted work and secondly for a breach of Art. 
265 of the same Ordinance and at the end of 
the hearing he pronounced sentences respec- 
ting the charges and the costs relative to each^ 
ordering that they should run consecutively. 

The term of imprisonment mentioned in 
the second warrant, which is the longest one^ 
expired on the 11th instant and the question 
submitted to the Court is whether the priso- 
ner could competently be detained for the 
successive periods mentioned in the three 
warrants. The Court has already, in the case 
of Hamode Essack vs Queen^ Sauzier 1877 p. 
IS. decided by one Judge and in the case of 
Louis Aristide, Sauzier 1880 p. 22 decided by 
two Judges, ruled that it was not the inten- 
tion of the Legislature, in passing Article 1 of 
Ordinance 21 of 1676 to empower Magistrates 
in sentencing for several offences of which 
an accused person had been convicted at one 
and the same time, to order that the several 
periods of imprisonment inflicted should run 
consecutively. 

The Substitute Procureur General, in ad- 
dition to the authorities quoted by his prede- 
cessor in the case of Louis Aristide called our 
attention to 11 and lii Victoria Capt. 48 § 26 
and more especially to the ruling of Chief 
Justice Cockburn in the case of Queen vs Cut- 
lush and anor; Law Journal 36 N. S, Magis^ 
traies Cases p. 70, and submitted to us that 



the words " already imprisoned under sentence 
for another offence '' contained in Article 1 of 
Ordinance 21 of 1876 may be construed as 
they were in England, that is to say that im- 
prisonment may be said to commence from the 
moment the prisoner is convicted of the first 
offence. 

We have given full consideration to the 
authorities quoted by the learned Substitute, 
and which do not appear to have been men* 
tioned to the court in 1880 in the case of Louis 
Aristide, and we regret we cannot adopt the 
interpretation given by the Judges in England 
to the word imprisonment in 7 and 8 Geo : 4. 
0, S8 § 10 and in 11 and 12 Victoria C. 4S, 
§25. 

Chief justice Cockburn who appears to have 
had some doubts during the argument of 
Queen vs Cutbush about the true interpretation 
of the word '' imprisonment, '' and who in 
delivering judgment, expressed the opinion 
that it is by some degree of technical strain* 
ing that imprisonment may be said to com- 
mence from the moment the prisoner is con- 
victed for the first offence, finally adopts what 
he calls the fairly possible construction of the 
statute principally because, after comparing 
the terms of Section 25 of 11 and 12 Vict : 
(), 4S, which deals with the powers of the 
justices of the peace, i/iiih the terms of Section 
10 of 7 and 8 Geo : 4 C. 28 which con- 
tains the powers of the judges in cases of 
felony, he finds that they are substantially 
the same and the practice of the judges at the 
central criminal court and upon the circuits 
having been for a long series of years to pass 
sentences of imprisonment under the last 
mentioned act for two or three off^^nces ma- 
king them, as the case might be, to commence 
at the expiration of the sentence first award- 
ed. He comes to the conclusion that the 
statute concerning the justices of the peace 
should be construed by the light of that long 
practice which had prevailed under a similar 
and corresponding enactment. 

But here in Mauritius a comparison of the 
terms of our Local Ordinances must lead 
us to a different result, as already stated in 
the judgment in re Louis Aristide. At first 
under Ordinance 85 of 186:2 which is the 
organic law of the District Court on the cri- 
minal side. District Magistrates had no power 
to poi^tpone execution of sentences pronoun* 
ced by th^. 

Ordinance 29 of 1858, commonly called the 
Criminal Procedure Ordinance, by its article 
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18S gave power to the Court of Assizes, when 
passing sentence 5n a person already impri* 
soned under sentence for another crime, to 
award imprisonment for such subsequent of- 
fence to commence at the expiration of the 
imprisonment to which such person shall 
have been previously sentenced. 

Ordinance 21 of 1876 by its Article 1 gave 
exactly the same powers to District and Sti- 
pendiary Courts. 

If these were the only enactments concer- 
ning this matter we might by some degree of 
technical straining according to the words 
used by chief justice Cockburn, adopt the in- 
terpretation given in England to the word 
" imprisonment." But it appears, as it was 
already stated in the judgment in re Louis 
Aristide, that our local legislature did not 
think that Ai tide 133 of Ordinance 29 of 
1853 was sufficient to allow the Assize Court 
to sentence an accused person at the same time 
for several offences to several penalties conse- 
cutively, for it was deemed necessary specially 
to provide for this case and to give this power 
by Article 134. 

Now, this last enactment has not been 
reproduced in ordinance No. 21 of 1876 which 
reeiacted almost verbatim article 133 of or- 
dinance 29 of 1853. 

We were told by the learned Substitute that 
it is to be presumed that the legislature 
having under its eyes in 1876 the jurispru- 
dence of the courts of England did not 
think it necessary to re-enact in favour of 
District «nd Stipendiary Courts article 134 
of Ordinance '29 of 1863 which, if that juris- 
prudence be adopted here, would become 
practically useless. 

We do not think that in dealing mih the 
interpretation of penal laws^ we can adopt 
an argument of this kind ; we are in presence 
of two laws, one concerning the powers of 
the Court of Assizes which contains two pro- 
visions, the second much more extensive than 
the first, the other law concerning the powers 
of District and Stipendiary Courts which 
reproduce the less extensive provision of the 
former law, we must unavoidably come to 
the conclusion that the legislature did not 
intend to give to the interior Courts the 
same powers which were conferred on the 
superior Courts. 

We therefore rule that the Stipendiary 
Magistrate had no power to order that the 



sentenoe under the second and third ivrarrant 
was to run on expiration of the imprisonment 
under the first warrant. 

With regard to the third warrant we thmt 
that it is by mistake that the Mag&crate 
issued it for unpaid costs due in cause No. 82 
in which he had sentenced the prisoner to 
one month imprisonment for breach of article 
265 of Ordinance 12 of 1878, the number of 
days of imprisonment in lieu of unpaid costs 
might have been included in the second 
warrant as part of the same sentence /a the 
same cause as he did in the ûrst warranta 

We therefore hold that the second and 
third warrant being issued in the same cause 
No. 82 are in reality but one and the same 
warrant for 36 days imprisonment ; as this is 
the longer imprisonment to which the pri- 
soner was sentenced on the eleventh day of 
March it is one which he had legally to 
undergo, and as he has now undergone it, he 
should be liberated immediately. 



SUPREME COURT 



APPBaLFROM JUDGMBNT OP SeKTOH LtSTKICT 

Magistrate of Port Louis — Action in 

CANCELLATION OF SALE — PrATJD OF VEN- 
DEE— REVERSAL OF JUDGMENT. 

One Natoo, an arab merchant, on 9/A August 
1883 bought Jrom appellants 300 bags of 
Madagascar rice on condition that he would 
give them an acceptance for the account 
thereof to order at 3 months date» On the 
lAth August, Natoo took delivery of 850 
bags himself y the rest having been sold by 
him to a customer who took delivery of his 
50 bags himself from the appellants* S/ore» 
keeper. On (he Idth August, Natoo abs"' 
conded from Mauritius without having 
granted the acceptance, and was, on the 
same day, adjudicated a bankrupt. While 
this transaction was going on, the suspicion 
of being an accomplice in a crime hung 
over Natoo, and he absconded fearing that 
he would be apprehended. 

Such being the facts, the appellants, then 
plaintifs, entered an action before the Senior 
District Magistrate of Port Louis against 
the accountant of Natoo*s bankruptcy, ask» 
i^g f('T the cancellation of the sale of the 
rice, and that it be restored to them, and thai 
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in case it had been disposed of, they asked 
that the value thereof be paid to them by 
f^referenee over all the other creditors of 
Jffaioo, 

2%e District Magistrate haring ruled that 
there was no proof that at the time of the 
contract Natoo had the intention of defraud" 
ing the vendors, dismissed the case. 



plaintiffs appealed. Held by appellate 
Cotirt, that in lias case, Natoo, the vendee, 
ziezder the color and pretence of doing 
business and of carrying on the ordinary 
course of his trade, obtained goods mihout 
intending to pay for the same from the ven^ 
dors and so defrauded them, and that these 
latter were accordingly entitled to recover 
those goods. 

The Court therefore reversed the Magistrate's 
Judgment and gave decree for the plaintiff's 
in terms of their plaint. 



A. DUFF & Co.,— Appellants 

versus 

TRUSTEES OF THE BANKRUPTCY 
JACKARIA HA JEE NATOO, Respondents 

Before 

H.ÎS Honor Andrew Mure,— Puisne Judge 

and 

His Honor John Bouillard,— Acting 

Puisne Judge 

H. GALÉA,—Counsel for Appellants 
A. Rolando,— Attorney for the same 

W. Newton — Counsel for Respondents 
• !P. Robert,— Attorney for the same 



Record No. 798 



2Znd April 1884 



On 9th August 1883, Natoo bought from 
appellants SOO bags Madagascar rice at the 
price of Ks. 5.50 the hundred pounds, on 
condition that the said Jackaria Hajee Natoo 
would give to the appellants an acceptance for 
the amount thereof to order at three moijths 
date according to the custom of trade. On 14th 
August, Natoo went to the appellants' broker, 
and got from him a delivery order, on the 



appellants* storekeeper, for delivery of the 
800 bags of rice. He took delivery of 250 
bags of the rice himself, but having sold 50 
bags to a customer, these last were directly 
delivered to that person by the appellants' 
storekeeper. Next day, the 15th, Natoo 
absconded from Mauiitius, without having 
granted his acceptance for the value of the 
rice, and was, on the same date, adjudicated 
a bankrupt. It appears that, while the above 
transaction was going on, the suspicion of 
being an accomplice in a crime hung over 
Natoo^ and that he absconded tearing that he 
would be apprehended. 

In these circumstances, the appellants 
raised action in the District Court of Port 
Louis against the accountant of Natoo's 
bankruptcy, narrating the above facts, and, 
en the ground of fraud, asked the Court to 
decree the cancellation and nullity of the 
sale of the said Madagascar rice, and that it 
be restored to them, and, in case any part 
thereof has been disposedj to condemn the 
defendant to make good to the appellants the 
proceeds of value thereof by preference over 
all the other creditors of Natoo. 

After proof, the District Magistrate has, in 
effect, found that no fact or concourse of 
facts shewed that, at the time of the contractj 
Natuo had the intention of defrauding his 
vendors, and that, that is the time, when it 
must be shown that his cmtract was vitiated, 
and that, what took place afterwards, is not 
proof of bad faith. 

It is now settled law that, in a contract of 
sale, there is no valid consent on the part of 
the vendor, if the consent given was obtained 
by fraud, and further, if goods have been 
delivered to a trader by fraud, the property 
thereof does not pass to the trustees of his 
bankruptcy, and the contract is voidable at 
the instance of the injured seller. It is only 
necessary to refer to the law, as it is stated, 
in the case of Sadjee Sheriff Ismaël vs. the 
official and trade assignee of Atching and 
Aman {Sauzier*s Reports 1877 page lîiiO and 
also page I.) The question to be solved may 
be stated thus : has the vendee, under the 
color and pretence of doing business and of 
carrying on the ordinary course of his trade, 
obtained from the vendor goods without in- 
tending to pay for the same, and so defrauded 
the owner thereof ? 

In the present case, it was strongly argued^ 
for the respondents, that the absconding of 
the bankrupt, on the day after the delivery of 
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the goods, was accounted for by his fear of 
apprehension under a criminal charge, but 
that that had no effect on the contract and 
the delivery of the goods, and that there was 
here nothing but a breach of the obligation 
to give the acceptance ; but in the first place, 
«8 the absconding took place early in the day 
of the 1 5th, Natoo having been made a 
bankrupt the same day, it is clear that, on 
the previous day, he must have been aware 
of his position and the steps which he took of 
going to the appellants' broker and asking 
the delivery of the bags of rice, must be 
looked on as a mere pretence of doing business 
and to conceal and cloak his intention of 
flight early on the following morning. The 
contract which he made with a third party 
for the sale of 50 bags of tice, and the deli- 
very of these to him directly from the appel- 
lants' stores must be regarded in the same 
light as an effort- to appear to be going about 
his ordinary course of business. It was ex- 
plained by the respondents' counsel that the 
inquiry into the case of crime, which has 
resulted in the trial of two persons for the 
forgery and uttering of documents to obtain 
a quantity of oil, had been proceeding for 
some time in. the Magistrate's Courts, and 
that Natoo's examination, as a witness, had 
produced a strong suspicion of complicity in 
the crime on his part. But if that be so, his 
absconding shows a criminal consciousness, 
and he must have known and foreseen that 
the result of his action would be the bank- 
ruptcy of his estate and the utter impossibility 
of his ever fulfilling his part of the obligation 
in the contract. That certainly must have 
been the state of matters on the 14th August, 
when delivery whs obtained, and the Court 
thinks that it must be held to have been 
also the position of the matter five days 

Ïreviously when the contract was made. 
Tatoo must have known then equally well 
that his conduct, in a certain matter, could 
not face the light of the day, and his guilty 
consciousness was then as strong as on the 
day of delivery. If that be so, it is easy to 
come to the conclusion that the goods were 
fraudulently bought without any intention 
to give the acceptance and pay the price, and 
that the vendor is entitled to recover them. 

We therefore reverse the judgment of the 
District Magistrate and grant decree for the 
plaintiffs in terms of the conclusions of the 
plaint, with costs both in this and the lower 
Court. 



SUPREME COURT 



Writ of mj^ndamtts.— Notice of Appxii;.^ 
Security bond. — Dblat. — Autkus tSl 
AND 6S OF Ordinance 84 of 1852. 

In this case the applicant moved for a wi 
of mandamus ordering the District Magit* 
irate of Pamplemousses to receive a netics 
of appeal against a judgment de/iveredb^ 
him against applicant. I%is latter on Ae 
last day for lodging an appetd appeared 
before the Magistrate with a notice of ap- 
peal in due form and offered as siecurxiiis 
two persons whom the Magistrate refused 
to accept. As it was late, the Magisirute 
returned the notice of appeal to applicant 
and told him that he would be vHUing at 
his private résidence, to receive the sureties, 
if proper ones were offered. Applicant did 
not avail himself of the offer and new 
prays that the Magistrate be eompdleiie 
receive his notice of appeal. 

The District Magistrate shewed cause and 
contended that undet Article 63 of Ordi' 
nance 35 of 185S no writ of mandamus 
could issue to remove his judgment before 
the Supreme Court, and that the applicant, 
though the notice of appeal was returned to 
him, having not availed himself of the 
Magistrate's offer to give new securities to 
prosecute his appeal, could not urge any 
ground of complaint. 

Held that a writ of mandamus could issue in 
cases analogous to the prsMnt^ and thai U 
is indeed the proper remedy. 

That Article 68 of Ordinance 84 of IBM did 
not apply in as much as it is not necessary 
in order that the writ of mandamus should 
be issued, by which a Magistrate is ordered 
to do, or abstain from doing a certain thin!j 
that the cause or matter pending before the 
Magistrate should be removed before the 
superior Court, 

That Article 51 of Ordinance H of 1852 
should not be construed strictly and thM 
accordingly the Magistrate ought^in this 
case, to have received the notice of appeei, 
independently of the security bond, leaW} 
to the competent Court to decide whether 
the security was given within sufficient U$^ 
or not. 

Ihe Court therefore ordered that a writ of 
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9nandamus thould issue agaitut the Magi»' 
trette eompellàig him to receive " ntme pro 
tzmCf* the notice of appeal tendered to him 
"b^f applicant. 



PIERRE PATRON,— Plaintiflf 



««r«iM 



THE DISTRICT MAGISTRATE OF 
PAMPLEMOUSSES 
and 
HEIRS AUQUSTE.-^Defendants 



Before 
His Honor Akdrbw Md be j— 'Puisne Judge 

and 
Hi« Honor John BouiLLARD^^-Acting 

Puisne Judge 



A. HuouBS»— Counsel for Plaintiff 
T. KiooLAS,-— Attorney for the same 

T» L. Jenkins, — Counsel for Defendants 



Record No. 22.319 

2ind April 1884 

Thts is an application for a writ of man* 
'damns made under the following circum- 
stances : 

On the Vlih February last, the heirs Au- 
guste obtained judgment in the District Court 
of Pamplemousses against one Patron. On 
the 8rd March, that is, on the last day for 
lodging an appeal under article 60 of Or- 
dinance 81 of 1852, Patron appeared before 
the Distiict Magistrate with a notice of 
appeal in due form, which he handed over 
•itner to the District Magistrate or to his 
derk, and offered as sureties two persons 
nhom, no doubt on yalid grounds, the Magis- 



trate, after inquiry, declined to accept, where- 
upon, OS the hour for closing the Court had 
come, the Magistrate gave back the notice of 
appeal to Patron, informing the latter, at the 
same time, that he would be willing, at his 
private residence in town, to receive the 
sureties, if proper ones were found. Patron 
did not go to town, and now prays that the 
Magistrate be ordered to receive the notice of 
appeal. 

The learned Magistrate^ through his coun- 
sel, pleaded lo. that a mandamus could not 
be obtained against him^ as under article 6S 
of Ordinance 34 of 1852, no judgment of a 
District Magistrate can be removed into the 
Supreme Court, by writ of error, certiorari or 
otherwise ; 2o. that, althou>{h he returned 
the notice of appeal to Patron, he allowed 
Patron to come to the Magistrate's residence 
after business hours to give security, and that 
the applicant cannot, in consequence, urge . 
any ground of complaint. 

The Court, after due consideration, cannot 
adopt the interpretation given by the learned 
Magistrate to article 63 of the District Court 
Ordinance, to the effect that no mandamus 
of this Court can issue in cases analogous to 
the present one. It is true that the article, 
above referred to, enacts that no order of a 
District Magistrate shall be removed to a 
Supreme Court, except in the manner and 
according to the provisions set forth in the 
Ordinance, and the writ of mandamus is not 
mentioned in the Ordinance ajs one of the 
remedies allowed to suitors, but article 63 
does not find its application here, inasmuch 
as it is not necessary, in order that the writ of 
mandamus should be issued, by which a Dis- 
trict Magistrate is ordered to do, or to abstain 
from doing a certain thing, that the cause or 
matter pending before the District Magistrate 
should be removed to the superior Court. In 
fact, in the present case, there is no record 
before us, of what took place in the District 
Court. The point urged is simply that the 
Magistrate did not do a thing which it is 
alleged, he ought to have done, and the 
object of the present application is that the 
Court should order him to do it. 

It may be well to notice that Statute 18 
ani 14 Vict. C. 61 from which our District 
Court Ordinance is, in great part borrowed, 
contained a clause (article 16) nearly identical 
with article 63 of Ordinatice 34 of 1852, and . 
before 19 and 20 Vict. C. 108 came into 
operation, which provided anoher remedy, it 
was held that if a Judge of a County Court 
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improperly declined to do any act, the proper 
remedy was by writ of mandamus (See R. vs. 
Richards 20 J.L. 2 Q. B. 851). 

As to ihe second point, there is no doubt 
that the District Magistrate was wrong in 
the opinion expressed by him " that the notice 
of appeal is to be filed at the same moment 
with the security bond." They are two dis- 
tinct formalities which are to follow each 
other in succession, and this Court has, on 
several occasions, ruled that the clause of 
article 61, which says that the Magistrate 
shall immediately bind the party appealing 
by sufficient security, is not to be construed 
strictly. The Court has decided that, under 
certain circumstances, the secuiity might be 
given on the day following the notice, and 
even after the period of five days from the 
judgment had elapsed. See Laloueiie-va, La- 
zare Piston^ 8 reports 1869 page 120. The 
duty of the Magistrate was to have leceived 
the notice of appeal, independently of any 
security, leaving to the competent Court to 
decide whether the surety was given within 
sufficient time or not. 

For the above reasons, the Court decrees 
that a writ of mandamus do issue^ ordering 
the District Magistrate of Pamplemousses to 
receive, nunc pro tunc, the notice of appeal 
which was tendered to him on the third of 
March last. No costs. 



8VPRE9IE COURT 



I 



Charge of receiving money by means of 
FORGERY-: Bail — Amount thereof need 

NOT BE EQUAL TO SUM ALLEGE]) TO HAVE 
BEEN FRAUDULENTLY RECEIVED. 

The applicant, toho was charged with hmting 
obtained by means of forgeries large sums 
of money amounting in all to Rs 195,000, 
applied to the AJagistrate before whom he 
appeared to be allowed tofurmsh bail. The 
idagistrate having fixed the amount of the 
security to /^«!(^C 0,000, the applicant moved 
the Supreme Cow t to have it reduced as it 
was excessive» 

Held that the amount charged to have been 
fraudulently obtained should not be the 
sole guide of the Magistrate^ but that it is 
materi'U in estimating the bail. 



ITiat, in this case, ihe bail required need nU 
have been equal to the sum alleged to hens 
been fraudulently received, and that if A 
applicant could find a security of Re 75,000 
from solvent and independent sureties U 
would be a sufficient safe-guard for his ap \ 
pearance^ great care being taken hnvaenaer^ 
that the securities offered should have ne 
interest in the escape of the accuseds 



OAMAL BOUDOU,— AppUcane 



vereuB 



QU EEN,^ Respondent 



Before 

His Honor Eug^sne Jules Leclézio,— Chief 

Judge. 



and 



His Honor Frédéric Condé Willlam»,— 

Puisne Judge 



T.L. Jenkins- \c^^^^^^ f^, 

L KOUILLARD— J 

A. Rohan— 1 

and > Attornies for the same 
E. Chaillbt — J 

John M« Dougall Gibson,— Counsel for 

Respondent 
J. OuiBERT, — Attorney for the same 



Record No. 22,378. 



• • 



Urd April 1884. 



The applicant was arrested first on the 
SSth February last on a charge of ha?iug re- 
ceived a sum of Rs. 42,000 by means of for- 
geries committed by one Perombelon in the 
Books of the Oriental Bank Corporation ; he 
was released on furnishing security to the 
amount of Rs. 40,000, but he was on the 
4th March last arrested again on another 
charge of having received a sum of Rs. 168,000 
by means of forgeries committed by the samo 
Perombelon in the Books of the same Ban!:- 
ing Company, and he was then asied to fur- 
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nish security to the amount of E8* 200,000 
to be bailed out. 

The preliminary enquiry has been going on 
before the District Magistrate of Port Louis, 
since the beginning of March and as the 
case is a complicated one it may not be over 
for several weeks. The motion now before us 
is that the amount of the bail being exces- 
sive it should be reduced by the Court. It 
was said that the said security required being 
of such a large amount the Magistrate might 
as ^well have refused altogether the applica- 
tion for being bailed out. There is no doubt 
tbat in matters of felony in England, and of 
crime here, there is a discretionary power 
vested in the Magistrates, subject to the 
control and supervision of the Supreme 
Court, to decide, according to the circums- 
tances under which an accused person ap- 
pears before them for examination, whether he 
should be bailed out, or not^ until the charge 
lias been sufficiently investigated into. 

The question to examine is the probability 
of an escape on account of the nature of the 
charge and the position of the accused. In 
this case the Magistrate appears, from what 
was stated to us by the Substitute Procureur 
General, to have considered that the accused 
having carried on a large business as a trader 
for several years, being an influential man in 
his class and having such rich friends and re- 
lations mixed up with his affairs, their interest 
"would be to make him escape and that if he 
required a security below the sum which the 
accused was charged with having received 
the ends of justice might be defeated. The 
forgeries, by means of which the accused is 
charged with having received such large 
sums^ are alleged to have begun in 1879 and 
to have continued successively up to this 
' year, and it was said on behalf of the accu- 
sed that the charge was not therefore that he 
had received quite lately a lump sum of 
fis.^&0,000, but divers sums at different 
times in the space of four yeurs, and that it' 
ivas not likely that he or his family had now 
such a large amount at their disposal, more 
especially after the seizure of all his property 
which had recently taken place. 

The principle on which parties are commit* 
ted to prison by Magistrates previous to trial 
is for the purpose of ensuring the certainty 
of their appearing to take their trial^it then 
becomes necessary to see whether the offence 
charged is serious and whether the punish- 
ment for the offence is heavy. In this case 
there is no doubt that the offence is very 



serious and that if t^e accused is convicted 
he may be sentenced to a heavy pnnishment* 
The risk the accused is running is great, his 
interest to escape is if he is guilty must be 
equally great. No doubt the amount charged 
should not he the sole guide of the Magis- 
trate but it is material in estimating the bail. 
However we think that the bail required ia 
this case need not have been equal to the 
sum alleged to have been fraudulently re- 
ceived, and that if the accused can procure a 
bail of Rs. 76,000 from solvent and indepen- 
dent sureties it will be a sufficient safeguard 
for his appearing before the Magistrate. It 
will be understood that in reducing the bail 
to that amount we consider that the Magis- 
trate should be very careful as to the sureties 
that may be tendered, he must especially in 
cases of this nature examine not only whether 
they are solvent, but whether they are inde- 
pendent and have no interest in the escape 
of the prisoner. If those precautions are taken 
we believe that the rit^hts of all parties will 
be equally protected by the reduction of the 
bail to the sum mentioned by us. 



SUPREME COURT 



Action in divorce for adultery. — Evid- 
ence NOT conclusive.— Plaintiff asks 

BE TO allowed TO ELECT TO BE NONSUIT- 
ED.— COUBT TAKES TIME TO CONSIDER. 



This i$ an action for divorce on the ground of 
adulter J/ committed about six . years ago. 
The husband had lost his senses and, having 
recovered, enters this action» A considerable 
amount of familiarity is shown to hate 
existed between the defendant and he> al- 
leged paramour but this is explained to a 
certain extent by the fact that they were 
brought up as brother and sister. 

Held that there was not sufficient proof to 
grant the divorce prayed for. 

The plaintiff*s Counsel having moved to be 
non^suited the application was resisted and 
the Court took time to consider. 
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CANTIN THE HUSBAND— Plaintiff 



verstés 



CANTIN THE WIFE-Defendant 



Before 
His Honor A. MuBE—Puisne Judge 

and 
His Honor J. Rouillârd, Actg. Puisne Judge 



John M^ Dougall Gibson, — Substitute Pro- 
cureurand Advocate General '* Minis- 
tère Public " 

A. BoucHEBAT,— Counsel for plaintiff 
E. Chatllet, — Attorney for the same 

Y. JoLLivET, — Counsel for Defendant 
T. Nicolas, — Attorney for the same 



Record No. 22,866 



Isi May 1884. 



His Honor Mr. Justice Mure .—The Court 
does not think it necessary to take time to 
consider in this matter, and that we could 
not come to any clearer or more certain deter- 
mination in the matter than we have already 
come to. 

Undoubtedly this is not an ordinary case 
of divorce, it is the case of a man who 
having lost his senses and, having recovered, 
thinks it necessary to bring an action of di- 
vorcG against his wife for acts which are 
alleged to have happened a very considerable 
period of time ago ; now it is perfectly clear 
that to make out h case of adultery in such 
circumstances the proof must be certain, and 
we must have no doubt left on c ur minds 
that adultery was committed at the time and 
in the^ way alleged. Let us consider the 
allegations of the petition and let us consider 
the amount of proof we have had adduced to 
lis in support of the petition. 

There are four acts of adultery as alleged 
in the petition ; the first, it is said, took place 
on the 10th October 1878, the second on the 



4th November 1878, the third ia July 1878, 
and the fourth refers to acts which took place 
in August and September 1878. The proof 
we have had submitted to us in support of 
these allegations is undoubtedly peculiar, [t 
is a case requiring careful consideration and 
careful handling. If we had here a cjue in 
which the evidence of the plaintiff was sup- 
potted by independent witnesses^ we would 
be entitled to say that there was sufficient 
evidence upon which we could proceed ; but 
what have we ? In the first place we iia?e 
nothing but the evidence of the plaintiff A/m- 
self of the adulteries alleged to be committed 
upon the two first occasions stated in h\& 
petition. There is not the least confirmatory 
evidence of any kind with reference to tViese, 
and this leads me to say that the allegatioDj 
made by this petitioner require to be consi- 
dered with reference to the party who is the 
alleged paramour. 

The defending wife and the alleged par- 
amour had been brought up, as was said 
to-day, as brother and sister from childhood. 
Before the marriage, the plaintiff, Cantia, 
had procured, for the subsequently alleged 
paramour, Lobie, a situation on the same 
Estate as he himself was employed upon. 
Cantin and Lobie were then friends and tliey 
lived in the same house before the woman 
came to it. To that bouse is brought, after 
the marriage, the person with whom Lobie 
is brought up by the same old gentleman, Mr 
de Boucherville, like brothei and sister* la 
such circumstances a certain amount of fami- 
liarity is to be expected, which could not be 
justified in other circumstances. But what 
is the familiarity which we have, and upon 
which we can rely ? The familiarity alone, 
upon which we can rely in this case, is that 
which has been spoken to by Lepradour, 
who says he saw the two in the " salon " 
and he saw the woman in Lobie's room, and 
the worst feature of the whole, accordiAg" to^ 
him, is that he saw tlie two once sitting on a* 
folding bed. Now the remarks of the Substi- 
tute Procureur General, on i hat matter, arc 
perfectly just, that in the circumstances of 
the great intimacy of these two people from 
childhood, the fact of the woman probably 
attending to the domestic wants of the house 
and cleaning the room and making the bed of 
this man, does not carry us very far to prove 
the fact alleged in regard to the two, but it 
does not carry us far in the way even of the 
suspicion of improper familiarity. That is the 
whole length to which Lepradoui 's evidence 
leads us. We come then to consider the caee 
apart from that and we have the unfortunate 
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fact to consider that it is alleged by the 
plaintiff^s counsel now, tha^ he was deprived 
€>f liis reason by the improper conduct of his 
^rife» 7here is no distinct evidence of that. 
On tlie contrary, there is a stTange mixture 
of rambling habit and peculiar traits of con- 
duct» at the very beginning, before we know 
of tills matter at all, so that it is not certain 
tliat 'we can say that this insanity was caused 
1>y tlie conduct of his wife. On the contrary. 
It 18 q^uite conceivable that the man, having 
talcen up a feeling in regard to his wife, was, 
tliToug^h the want of his senses, apt to 
znagnify what he had seen and to consider 
"wliat he saw as very grave and wrong and 
improper conduct. At any rate, it is impos- 
aible, for a Court of justice, in considering 
'wlietlier the marriage tie should be dissolved, 
to proceed upon what a man says, who was 
"bereft of his senses, at the time, or who was 
in such a mental state, that he was sought to 
l>e interdicted and as to whom the Court 
tbought that a *' conseil judiciaire *' was, at 
leasts necessary. Let me say, finally, that these 
alleged acts were wholly without any con- 
firmation. When we know that there was a 
domestic in the house during the whole time, 
if there had been that system of indiscrimi- 
nate improper conduct, that we are a&ked to 
believe by the plaintiff's counsel, it would 
bave been easy to procure evidence by apply- 
ing to that domestic which would have con- 
firmed the husband in this matter. I have no 
doubt that ho could have been traced, and it 
is a significant fact that he is not here to-day. 

*" We have now to consider the evidence of 
Caboche. I do not, in the least, mean to 
say that Caboche's evidence is an entire in- 
vention, that he is a perjured man, the 
question is whether we are entitled to pro- 
ceed upon it in perfect safety and to con- 
sider it as forming full and sufficient proof 
of this woman's adultery. It is perfectly 
otear, to my mind, that Caboche's evid- 
ence is the only important evidence in this 
matter. Now, there are a great many pecu- 
liarities about this man's evidence, he was 
not an intimate friend of Lobie's, though 
be knew him, and it is said that, on two 
oocasionSi both about two o'clock in the day 
time, he pushed the door open, opening 
straight from the street into Lobie's room, 
and, on both occasions, he found Lobie and 
the defendant actually in the act of adultery. 
That is bis story, and it is remarkable in 
several ways ; it is remarkable, in the first 
place, that these appear to have been the 
only occasions upon which he went into this 
room and he found these two people doing 



that act, on each of the only'two occasions, 
he ever went there. It is remarkable for this, 
that, on the first time, this took place in his 
presence and, though it is conceivable that 
the two engaged in this guilty intercourse» 
might have been caught once, it is inconceiv- 
able that they would have been caught a 
second time in the same way. They knew 
that it was this man's custom to come in 
straight from the street, to push the door 
open and to givo no notice of his approach. 
They knew it by the first act, and yet ihej 
allowed him, according to the evidence, to 
find them a second time in the same act, at 
the same hour, having taken no precaution. 
These seem to me to be remarkable facts, 
connected with this evidence, which give it 
^ery great improbability. 

We cannot deny that a certain suspicion 
hangs over the conduct of the defendant in 
this case, but when we come to consider 
whether there is complete and sufficient 
evidence for us to dissolve the marriage tie, 
we are of opinion that there is not, and that 
there is not sufficient proof to justify the 
Court in granting a divorce. The circum- 
stances certainly are very peculiar and occur 
very rarely for the decision of the Court, but 
the Court is not satisfied that there is suffi- 
cient proof to entitle them to proceed to the 
grave step which the petitioner desires, and 
we think therefore that this petition must be 
dismissed. 

Mr Boucherat, counsel for plaintiff^ moves 
to be allowed to elect to be nonsuited and, 
after bearing counsel for the parties and the 
Substitute Procureur General representing 
the ** Ministère Public ", the Court takes 
time to consider. 



SUPREME COURT. 



Action in damages fob libel and slandeb. 
— Bight of a father to punish his 

CHILD WITH moderation. — • ExCESSIVS 

flogging by a father punishable by 
law.— libeety of the press. 

Held on the evidence led in this case that the 
plaintif and his brother in law had gioen 
to one of plaintiff* s boys an unmerciful 
flogging going beyond thai correction tchick 
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a father is entitled by law to administer to 
a child within the privacy of his own home, 
and that in consequence' the plaintif became 
liable to punishment under the Penal Code 
of this Colony y 

That when law and order have been violated, 
if a writer commenting thereon, makes 
statements which fairly and properly and 
legitimately arise out of the conduct of the 
person who complains, and when those state' 
m^.nts are honest and well founded, then 
such statements so made are for the public 
benefit and cannot be made the subject of 
an action ; 



That the defendants in publishing in their 
newspaper " the Cernéen '* a fair statement 
of the events which had happened had 
referred to a breach of the pencil laws, and 
that therefore that publication was made 
for the public benefit ; 

That the defendants in their article of the 
2nd February 1883 published a true com^ 
ment on the language and interviews which 
the plaintif Jorced upon them / 

That the plaintif having brought the whole of 
* what he aomplained of upon himself the 
imputations on the plaintiff and the public 
city of the scandal he himself had created 
were such that the very foundation of 
success in his action was wanting, and that 
consequently he was not entitled to a verdict 
in his favour and to damages y 



Tliot articles published by way of reply to 
the imputations of personality with accusa" 
tions of falsehood are in a privileged posi' 
tion, which can set aside only by proving 
express malice y 

That the proof of malice was wholly wanting 
in this case, and that as the plaintiff, both 
as a private and public man, boldly claimed 
the right of attacking his opponents, and of 
maintaining the perfect propriety of his 
own conduct, the defendants were entitled 
to take up their pens and repudiate the 
calumnies addressed to them* 

The Court therefore for the reasons given 
above found for the defendants and dis» 
missed the plaintif* s action with costs. 



Doctor CORDOUAN— PlaintifT 



versus 



JARDIN and another— Defendantr 



Before 

Qis Honor Eugène Jules LECLÉzio^^-Cbief 

Judge 



and 



His Honor Andrew Mure, — Fatsne Judge 



R. M. Brown,— Counsel for Plaintiff 
A. L'hoste, — Attorney for the same 

F. RoB£RT,«-Attorney for the same 



Record No. 21,897 

5th May 1884. 

After a very protracted and a very painful 
inquiry, it now becomes the duty of the Court 
sitting in the capacity both of Judges and 
Jury, to give their decision in this case. 

The case is painful from the revelations 
made in it of the moral tone which exists in 
the plaintiff's household ; whether the facts 
alleged to exist therein be true or false, the 
disagreeable nature of the inquiry remains the 
same, and the painful character of the facts 
to be considered is without mitigation. The 
Court further is not insensible of the great 
importance of the case to the parties, the cbâ" 
racter and reputation of the plaintiff as a 
professional man and a father is at etake and 
the position and rights of the press, represent- 
ed by the oldest newspaper of the Colony, is 
also in question. These considerations add 
very much to the ordinary responsibility rf 
Judges, and the weight of decision has there- 
fore lain heavily on our minds and not without 
difficulty and much consideration have we 
arrived at a decision of the case. The plain- 
tiff is a doctor of medicine and has practised 
in that capacity since the year 1864, he has 
been twice married, first to a Miss Fellegrin 
hj whom he has five children alive, the eldest 
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Victor haying been born in the year 1870, 
Arthnr the second born on the Ist June 1871 
Luoile^ the eldest daughter, bom in 1874, 
Sabine born ^Oth April 1876 and Adrienne 
20th January 1878. He wafii married for 
a second time on the 17th March 1880 to a 
Idiss Schneider ^hose sister and her hus- 
band M r St. Félix with their children live in 
family with him. St. Félix now occupies him- 
self » in return for his support and that of his 
family in the Plaintiff's honse, with attending 
to the latter's business affairs and general 
household management. He also conducts 
the education of the plaintiff's boys, and when 
the boys were sent six months to school^ St« 
Félix took them to Mr Dupont, the Master 
of the school, and either at the first or second 
interview with him revealed what the plain- 
tiff calls his family secret. In this case the 
plaintiff has expressed his astonishment that 
that secret was known ; but he himself and 
St. Félix seem to have made no secret of 
it. Mr. JolUvet shortly after he entered 
the house as a visitor was made aware of 
the facts connected with it, and it appears 
from the enquiry in this case that others were 
possessed of the same secret. Mrs. Cordoiian 
in her evidence alleges that she discovered 
what she calls immoralities between the sons 
and daughters of her husband about a year 
before the events which have given rise to 
this action, and the beginning of these is 
traced in the evidence led in this case. The 
£r8t allegation made ag;ain8t the children, 
-which is styled by the plaintiff and his wit- 
nesses the first impropriety that came within 
their knowledge, is the trifling actof one little 
child putting a bit of cloth between the legs of 
another little child and pulling it to the other 
side ; the next act is that of the boy Victor 
-who was then four yeaTS and a half old and 
an Indian boy *' a chocra *' being found play- 
ing on the grass together. What was actually 
done by Victor and the indian boy is no 
-where stated or even hinted at. but this is 
^ the second alleged act of impropriety which 
y^e know of ; but gradually Very grave and 
serious charges are made and one is re- 
minded of the line of the Latin Poet speak- 
ing of fame or common report which ga- 
thers strength as it proceeds nnd swells as 
a snow ball as it moves along. '* Vires acque- 
rit eundo *\ The proof reveals what would be 
an extraordinary state of facts in any house- 
hold, that the father and step mother believe 
that the sons and daughteis in the house 
commit some act of impropriety as between 
each other whenever they had an opportunity 
of doing so, and that the girls are locked into 
their rooms each night, and chained with 



small chains so as to prevent their accomplish- 
ing the acts of which they are supposed to 
be guilty. At the time when the events occur- 
red the eldest girl who was alleged to be one 
of the perpetrators of these acts was nine 
years of age, and the boy about thirteeOf 
while his younger brother who is stated to be 
equally guilty in this respect was not eleven 
years of age. The extraordinary facts con- 
nected with their proceedings is that these 
two boys are said to have perpetrated these 
attempts of immorality upon their sisters toge- 
ther. If such an act on account of extraordinary * 
precocity was possible, surely it would be 
perpetrated '^ solus cum sola " and it is scarce- 
ly credible, that two briithers would, in con- 
junction, act so towards their sister. It is a 
further remarkable fact in this case that no 
one has even seen or caaght these children 
in the perpetration of any of these alleged acts, 
nay the boys have never been seen or caught in 
their sisters' room. After all this suspicion, 
it is surprising that the plaintiff who says h& 
hearvl a noise in the direction of his daughters' 
rooms on the night of the Snd of February 
1883, did not rise from his bed, where he was 
at the time, and endeavour to discover the 
truth of the ideas which his wife and he enter- 
tained. The night before the children had been 
locked up as usual he heard a noise near the 
bed room of his eldest daughter and he does 
not trouble himself to go and see. This care- 
lessness on his part is almost inexplicable, he 
had been in the custom of tying up his 
daughters witii chains and he had fixed their 
beds apart in the bed room to prevent them 
being near each other, and here was an 
opportunity of testing that, which so far as his 
own senses were concerned, was mere suspi- 
cion, and yet he misses the opportunity. It is 
true that both the plaintiff and his wife 
allege that they had received admissions, the 
one from the bojs and the other from the 
girls on which they proceeded. But it is clear 
that the value of these «dmissions will 
depend entirely on their character ; if they 
were extorted from fear of punishment^ their 
value is lost, and the proof by such an ad- 
mission is of no worth in a Court of justice. 
It is a sad state of things which has thus 
been revealed in a public Court, of the truth 
of the allegations the Court is not satisfied, but 
we cannot help saying with all the solemnity 
which it is possible to assume from this bench 
that in our opinion the true security for the 
moral tone and propriety of a family is the ex- 
istence of a pure atmosphere and a high tone 
existing every where in the family relations. 

About 5 p. m. on the afternoon of Friday 
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the 2nd February 1883 on the plaintiff's 
return bome^ he found his wife and his son 
Victor seeking for a bunch of keys which the 
former had lost some days before. They were 
not founds and^ the next we Know of the 
matter is that the plaintiff had bis two sons^ 
the one of about thirteen years of age and 
the other of about eleveuj tied up to a tree 
in his yard near his stables and there the bo;s 
were flogged first with branches of trees and 
then with 'the kicking strap of a horse's 
harness or, as one of the witnesses described 
it^ a leather strap at each extremity of which 
was a metal ring. The flogging was perform- 
ed both by the plaintiff and St. Félix while 
the plaintiff's wife came three times to the. 
place begging the children to tell where the 
keys were and so obtain their father's pardon. 
The boys appear to have denounced each 
other in turn, induced by the pain of the flog- 
ging to do so, and theieupon the boy who was 
thus charged received a renewed flogging. 
The casiigation is said by the piincipals 
concerned to have lasted only a few minutes, 
but other of the witnesses assert that it con- 
tinued much longer. At its termination, St. 
Félix suggested to the plaintiff to leave the 
elder son where he was tied up to the tree, 
letting the other go free and at the same time 
saying that as Victor was a coward, when 
left for some time so, he would probably tell 
where the keys were. 

The parties then proceeded to dine all 
except the plaintiff who said he was unable 
to take dinner and sat under the veranda. 
At a certain period of the dinner the plaintiff's 
guardian was sent to see whether the boy 
would now tell where the keys were, he 
came back reporting that the child was gone. 
It is curious that in all the incidental remarks 
made in regard to this beating, the loss of 
the bunch of keys appears to have been the 
whole cause of it. The visits of Mrs Cordouaii 
to the place and her language, the remarks 
of those who were concerned and of visitors 
in the house and the messages sent to the 
boy all manifest this to be the case. The 
suggestion that the alleged act of immorality 
of the previous night was the cause, does not 
appear at the time, but comes up afterwards 
in this shape that one of the lost keys had 
been used to open the door of the sisters' 
room. Next morning the child turned up at 
a distance of many miles from home, at the 
house of his grand-mother by his mother's 
side, one Mrs Pellegrin, near Rose Hill. 

Doctor Rogers, the nearest medical man, 
was sent for, and he made a careful examin- 



ation and gave an official report of the boyV 
condition, he found him suffering from " tras- 
matic fever " and prescribed for him aooor- 
dingly. • 

The disappearance of the boy prodaoed a 
profound sensation in the plaintiff's hoa&e, 
he himself searched for the boy, far and near, 

that night. 

Next day Mr barrister Jollivet, who was 
a guest in the house at the time, went to 
inform the police of the district of the ehild's 
flight and the plaintiff himself went to the 
Police station in the afternoon, where he 
learned the Police knew where his child was. 
As soon as the boy had arrived at his grand 
mother's home, she thought it her duty to 
inform the Police at Rose Hill also, and Mr. 
Trew Inspector of Police, then, came to her 
house, saw the child and took his declaration. 
At two o'clock next morning. Sunday, iàe 
plaintiff, Mr St Félix and Dr Jollivet set off 
from Flacq and arrived at the house of Mn 
Pellegrin at about seven o'clock in the mor- 
ning. There Dr Jollivet saw the child and 
gave it as hisopinion that hecould be removed 
without danger, to his father's honse. The 
Court has said that one of the most melancho- 
ly cases of family life that can be imagined 
has been here presented to their consideration 
and no picture can be imagined more sad and 
unfortunate than that shown by an incident 
which occurred at Mrs Pellegrin's house. She 
asked the father in the presence of the boy 
what the cause of this beating was, to which 
the father replied that it was an act ofimmo" 
rality done by the boy to his sister, the plain- 
tiff's evidence then goes on to say that the 
boy admitted this allegation to his grand mo- 
ther, her evidence however is to the effect 
that the boy made no answer, and when his 
father shoitly after temporarily left the room, 
he burst into tears and begged his graqd ^mo- 
ther not to believe what his father had jnst 
said, he assured her that it was not trae. This 
same boy a few minutes afterwards was taken 
from the house by his father, St Félix and 
Dr Jollivet to Rose Hill Police station, where 
he made in the presence of his father, and St 
Félix and Dr Jollivet a minute statement ad- 
mitting these alleged immoralities. The 
Court has already said that upoa the proof 
which has been tendered in this case we are 
not satisfied of the truth of the allegations 
made about the conduct of thei^e children and 
we cannot but express our great regret to see 
that this hoj whilst still smarting under the 
flagellation inflicted on him for his improprie- 
ty takes the first opportunity he has to repu- 
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diate it to that relation who, as representing 
bÎB o'VTKX mother^ he would think it important 
sliould Ilxxow the truth and thereafter^ within 
& few minutes, in the presenoe of the plaintiff 
lie g^v^A a completely different. version and 
unsays everything he has said half an hour 
1>ef OTe. The same remarks may be made on 
the t^iro different declarations made to Inspec- 
tor Tre^ir. The conclusion to which we 
ougbt to come^ at the least, is, that the ad- 
mission of this child is perfectly unreliable 
and tliat it would not be right for a Court of 
Justice to draw a conclusion of the truth of 
these allegations from his confession. The 
child ^rae taken to Flacq and according to the 
evidence of the plaintiff and hjs witnesses, 
played during the rest of the day with his 
\>Tother and even climbed a cocoanut tree, by 
means of a ladder, as stated by one of the wit- 
nessesy to get nuts to present to Dr JolUvet 
who was a guest in the house. 

*Ihe first point for decision in this case is 
the extent to which this flogging was carried, 
was it a reasonable punishment given by a 
fiither to his child ? or was it carried beyond 
)udt limits and did it become excessive and 
such as the law would consider illegal ? 
The former of these positions is maintained 
hy the plaintiff and his witnesses. The Court 
has carefully considered the evidence on both 
sides and compared the evidence especially 
of Dr Rogers with that of Dr Jollivet. Look- 
ing to the fact that Dr JoUivet made no 
report on the state of the boy's body at the 
time of his inspection and took no notes of 
what he then saw and that he is speak- 
ing merely from memory at a consider- 
able distance of time while Dr Rogers was a 
man of very great experience and an acute 
observer, and made a careful report after a 
long inspection of the boy's body, the Court 
considers that greater weight should be given 
to Dr Rogers* testimony, the results of which 
arej. gonfirmed by that of Mrs Pellegrin, the 
4;hild's sub-guardian,, Mr de Comarmond, who 
was summoned there by telegraph by the 
grand mother and by that of Inspector of 
police Trew. 

Having considered the evidence of these 
persons and having compared it with that of 
Dr Jollivet and of the plaintiff and the facts 
spoken to by his witnesses and the speculative 
opinion of Dr Beaugeard we have come to 
the conclusion that the plaintiff and St. 
rélix gave to the boy Victor an unmerciful 
flogging, going far beyond that correction 
which a father is entitled by law to admi- 
nister to a child within the privacv of his 
own home ; we are of opinion that the tying 



up the boy to a tree by his wrists and ankles 
is an unheard of proceeding on the part of a 
father and that it is a mode of inflicting 
punishment which is known and practised in 
the case of convicts and not in ordinary life. 
Further the fact of the child having been 
struck from the nape of his neck to the hams 
of his. legs 60 that every part of his body 
bore marks of ecchymoses and bruises and, as 
we hold proved by the report of Dr Rogers, 
of several vesicles thereon seems to us to 
leave no doubt of the extreme violence with 
which the boy was struck. Chauveau and 
Hélie whose commentary on the Penal Code 
is received with approbation in all the Courts 
of France and of this Colony in their fourth 
volume (5th ed. page 52) lay it down that 
parents have a right to punish their children 
but only with moderation and the jurisprud- 
ence of the Court of Cassation is to the same 
effect. (Sirey 1819, 1, 152.) Being of opinion 
that the moderation of punishment permitted 
by the law was exceeded by the plaintiff, we 
think he became liable to punishment under 
the Penal Code of this Colony. Having fixed 
the character of the plaintiff 's act, the next 
question which arises for consideration it, 
was the press entitled to publish an account 
of the matter in question ? 

Before entering on the law, it is necessary 
to notice that the facts of which a narrative 
has been given above had become generally 
known in society, the child going from Flacq 
to Rose Hill in a railway carriage had been 
seen by witnesses who deponed to the state 
in which they found him. As the sub- 
guardian of the children was on the Saturday 
making his way to the railway station in 
answer to the telegram of Mrs Pellegrin 
which merely urged him to come immediately, 
he was stopped on the way by a friend who 
told him that the plaintiff had unmercifully 
beaten his child and that the latter had fled 
from his father's house. 

On the morning of the Monday following, 
when the defendant Bernard arrived on the 
Place d'Armes, the chief central place of 
business of the town, he heard of it from se- 
veral of the frequenters of that place. 

This is not surprising. The plaintiff him- 
self had taken the course of informing the 
police, besides an information had been lodged 
with »he police charging the plaintiff and St. 
Félix with an offence against the criminal 
law of the colony, that charge had been 
reported at the head quarters of the police 
and communicated to the public prosecutor. 
It could not but happen that when these 
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officials were set in motion and inquiries 
were made through their agency, that the 
ordinary society of Mauritius should get hold 
of these events and pass them frpm moutli to 
mouth. ' 

The defendants having heard like others of 
what had taken place, resolved to obtain as 
definite and reliable information as possible 
and one of them, Mr Jardin, proceeded to 
the Central Police Office where he saw Ihe 
Inspector General and Superintendent of 
Police and having obtained information from 
them he returned to his newspaper's office 
and communicated to his colleague who then 
composed the first arlicle complained of and 
which was published next morning in the 
number of the 6th February 1 883. 

It is important that we should consider 
in the first place the position before the law 
of the newspaper's press of this Colony ; our 
press is free and without censorship of any 
kind and every newspaper is entitled within 
certain limits to comment upon public events, 
but it is true that no newspaper stands in any 
privileged position. On this point we refer 
to the authority of Lord Blackburn sitting 
then in the Court of Queen's Bench but now 
a Lord of appeal in the House of Lords who 
in the case of Campbell v. Spotwood report- 
ed in Vol. 32 Law Journal^ 2 Q. B. page 185 
thus states the law in regard to the position 
of newspapers :— ** I take it to be certain 
'* that the editor or proprietor of a news- 
'* paper stands in no privileged position. He 
" has only the right of all the public to 
" comment upon public matters. And when 
'* a person stands in a public situation such 
'' as a Minister of State or (as the doctrine 
'^ bas been rather extended in modern times) 
'* where a person has done or published any- 
" thing which may fairly be said to have 
*' invited comment as in the case of Paris v. 
*' Levy where the plaintiiF made public a 
" statement relating to a certain extent to his 
*' private affairs but still affecting the public 
*' and bjr making it public invited comment 
*' upon it ; in such cases every one has a 
'* right to make a fair and proper comment 
'* and as lopg as he keeps within that limit, 
" what he writes is not a libel but that is 
" not a privilege at all." 

The question then is whether the statement 
in this article did or diJ not exceed the limit 
of a fair and proper narrative and comment of 
the facts which have been above detailed. We 
are unable to come to a negative conclusion 
on this point of the case. Applying the prin« 



ciple above given the '' Cernéen " could pab* 
lish an account of the events in question 
provided they were true and that it was for 
the public benefit that the publication faac 
taken place. Jt is alleged by the ip\nnÈiff 
that several of the phrases in this article aie 
incorrect and the plaintiff especially complains 
of the following. " Plus que barbare " and 
'^ acte de férocité ". The Court is unable to 
oome to the conclusion that these words are 
too strong and give rise to a prosecutioo tar 
libel, or slander, and so with the other obser- 
vations which his counsel made on this article 
it is said not to be true that the boj wtts 
punished with a strap or trace, or that he had 
his body covered with ecchymoses and blis- 
ters full of blood» or that the plaintiff was 
assisted by the police in going to reclaim his 
son, and that a Magistrate was not présentât 
the terrible scene, but in all these respects 
there is a sense in which these descriptions 
are perfectly correct, the Magistrate truly was 
present for he knew what was going on antf^ 
walking in the plaintiff's yard at a little dis* 
tance, heard the cries of the sufferers ; of the 
ecchymoses there is no doubt and the vesicles 
referred to by Dr Rogers account foi the 
phrase *^ ampoules pleines de sang " ; again 
though the Police did not actually accompany 
the plaintiff in his journey to reclaini his son, 
there can be no doubt he had recourse to their 
assistance in discovering the place of the boy's 
retreat, and besides we have it on the authori- 
ty of the Inspector of Police at '* Rose Hill '* 
that he would not have allowed the boy lo go 
back to Flacq, unless Dr Jollivet certified 
that he was able to travel. In fact the diffe- 
rences of phrases are so trifling from those 
which would be employed after all the facts 
have been carefully examined in a Court of 
Justice that it is impossible to hold that the 
article contains anything but a fair statement 
of the events which had happened. 

It is necessary also to notice the ques|tqn 
whether the publication, was made for the . 
public benefit. Now we have held that the 
article referred to matters touching a breach 
of the Penal Laws of this Colony, and thatj 
that infraction of the Penal Law had actually 
taken place. The Penal Law is one, in the 
maintenance of which, and in the execution 
of which the community is deeply concerned. 
Society only exists and can exist when that 
Law is properly enforced and it is the interest 
of every member of society that it should be 
so. That being so it follows that the publica* 
tion of the ''Ceinéen" was made for the public 
benefit and being so made it was no longer 
an illegal act. It is apparent that when iaw 
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and order have been violated, if a writer 
commenting thereon makes statements which 
fairly and properly and. legitimately arise out 
of tHe conduct of the person who complains 
and when wc are of opinioir that the state- 
men^t is honest and well founded, then we are 
prepared to say that such astatement» so 
made, is for the public benefit and cannot be 
made the subject of an action. We now come 
to the next article, that of 2nd february 1883^ 
and vrhich presents perhaps the most delicate 
question for our decision. It is necessary to 
consider the circumstances which proceeded 
that article. If the plaintiff had acted with 
prudence and wisdom, he would have retired 
from public view for a short time, avoided 
intruding himself on society more than was 
necessai y to perform the duty of his profession, 
and gradually the recollection of the unfor- 
tunate scandal of the 2nd february would 
have died out and been forgotten. Fortunately 
for him the " Parquet **, for some reason, h^d 
resolved that it was inexpedient to hava a 
public criminal prosecution and consequently 
the course now indicated would have been 
easy f(»r him to follow and would probably 
have resulted favourably to him. In place of 
doing this the plaintiff, guided apparently by 
the advice of those immediately around him, 
resolved tci brave public opinion and to throw 
himself and his family affurs before the public; 
as an instance of the effect of the plaintiff's 
cont uct on the public mind we may refer to 
the expression of the feeling contained in a 
letter of one of his friends, tr.e Honorable 
C. Antelme, and produced by himself ; Mr An- 
telme tells him that ' le soulèvement d'opinion 
'' qui a eu lieu contre toi semble s'être accru 
'^ au lieu de diminuer depuis ton procès "• 
Accordingly the day after the publication in 
the newspapers of the 6th february, of the 
event which had happened, the plain tiff accom- 
panied by \lr St. Félix and Dr JoUivei visited 
the defendant's office to complain of the tetms 
* of the notice of the previous day and demand 
a rectification thereof. The defendant Bernard 
apparently differs very much from the other 
witnesses, who were present, in his account of 
the conversation which ensued. Mr Bernard 
after declining to make any hange without 
the authority of the other defendant, who was 
the responsible editor of the paper, an<i after 
advising the plaintiff to wait until after judg- 
ment had been given in the case at the instance 
of the Procureur Gen* ral>s:tys that the plain- 
tiff expressed his conviction that there would be 
no such prosecution as it would cause a great 
scandal among the community ; he s<iys that 
St. Félix then intimated that there would 
be a case in Court but one in wbioh Dr Cor- 



douan would appear as plaintiff, he says too 
that Dr Cordouan put the question to him, if 
he knew why he had struck his son ; the defen« 
dant Bernard replied| referring to the grave 
fault whioh was supposed to exist in his family; 
he says that Dr Cordouan's reply was that it 
was unhappily true and not an isolated case ; 
he gave then details which can only be refer- 
red to and not mentioned and the conversation 
took a scientific turn upon the possible preco- 
city of children in tropical climates and the 
medical and other means which might be 
adopted to prevent such conduct. The plain- 
tiff and those of his friends who were present 
denied in many respects this version of what 
took place. 

But considering it was a conversation at 
which four people were nresent and which 
is spoken to in the witness box a year after it 
took place, it is remark ?ible in how many 
respects Mr Bernard is confirmed by the 
plaintiff and his friends themselves and by 
the existence of facts stated by him which, 
after the enquiry in Court, we are satisfied 
could only come from the Plaintiff and St 
Félix. Though the plaintiff, Dr JoUivet and 
St Félix appear to deny much that Mr Ber- 
nard says yet, when pressed in cross examina- 
tion, they admit in truth^ all the important 
facts to which he has spoken, and if, upim one 
p int,»hereis noadmisMon but a special denial, 
the fact that the girls'beds were fixed a part 
in the bed room while they were ch «ined to 
their beds indicates a suspicion of facts taking 
place which harmonises with Mr Bernard's 
gravest statement. Not contented with this 
visit to the head quarters of his oppments, 
next day the plaintiff sent his son into town, 
in the company of St Félix and Mr barrister 
Jollivet, who again ])aid a visit to the office 
of the *' Cernéen " lor the purpose <»f laying 
before the defendants the alleged admissions 
of the boy in person. On this object being an* 
nounced to the defendant Bernard, he declin- 
ed to listen to the boy's statement, but other 
newspapers offices were visited and Mr Bar- 
rister Jollivet tells us that he and the plaintiBTs 
son Victor went to the*' Planters Gazette,"^ 
the *' Argus " and the * Progrès Colonial. 
Some days having passed the newspapers of 
the Col my began to discuss the point whether 
there was to be a crimind prosecution or not. 
We learn from the first paragraph of he ^nd 
article incriminated tha; the ** Mauritius Ar- 
gus " had printed a long article complaining 
that the plaintiff was not in the hands of 
justice and strongly blaming the '' Public 
Pros cutor " for culpable delay in bringing 
the case before the criminal tribunal ; the 
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article in the '' Cernéen " then taking the op- 
posite view of the case rommends the Parquet 
for abstaining from prosecuting, and gives 
the details of the reason why this abstinence 
should exist, referring to the two interviews 
wliich had been sought for by the plaintiff 
and his friends with the defendant Bernard. 
It is said in the article that the plaintiff char- 
ged his son and younger brother and little 
sisters *' de crimes aussi odieux qu'invraisem** 
" blables accompagnant son récit de détails 
" dans lesiuels la possibilité matérielle n'était 
^' pas plus respectée que la vraisemblance 
'* morale." The argument of the plaintiff 
on this part of the case is that under pretence 
of defendinof the *' Parquet ** the plaintiff was 
calumniated and particulars of the considera- 
tion were unnecessarily revealed, and his cha- 
racter blackened b^ representing that he 
went from one newspapers office to another, 
charging his children with ciimes they had 
never committed. This undoubtedly is a 
strong position which the plaintiff^s Counsel 
takes up ; whi-e sympathising with the criti- 
cism which is made upon this article, we 
have to considir whether the plaintiff should, 
in the circumstances, obtain damages against 
the defendants for this incautiously entering 
into unnecessary details. It is to be consider- 
ed in the first plaoe that some of the charges 
made by the plaintiff in this matter are not 
well founded ; one of the gravest causes of 
his complaint is that the article implies that 
one child was substituted for another and that 
the true Victor Oordouan was not brought to 
the office to confess. The language used does 
not necessarily ^ear this interpretation. Again 
we are of opinion that the allusions made by 
Mr Bernard to what took place at the inter- 
views are true and that he has not exagge- 
rated but correctly stated, what took place at 
the interviews in question. It is said by the 
plaintiff that hé never meant to charge his 
children wiih thefull and complete act but only 
withthe attempt, while the language used by 
the defendant implies the former state of mat- 
ters ; with this the Oourt cannot concur; the 
defendants language is indefinite, and asserts 
nothing positive, and is as applicable to the 
attempt as it would be to the complete act. 
Besides if the plaintiff has anything to com- 
plain of as to the supposition the world 
entertained in regard to the facts that he him- 
aelf alleged had transpired in his household, 
he has himself to blame for the indefinite 
manner in which he spoke of such a matter 
which permitted the world to interpret it in 
more than one way. It was only when hardly 
pressed in Court and at the end of the case 
that he came out with the distinction above 



indicated. Such being the facias of the 
and holding that the statement contained in 
the article is a true comment upon the lao- 
guage and the interviews which the plaintiff 
forced upon the defendants, we have to inqaiie 
whether in the circumstances he is entitled to 
a verdict in his favour and to damages. This 
is not an action pursued in the criminal court 
'' ad vindictam publicam " such an action is 
based on the fact that the publication tends 
to disturb the peace of society. But the civil 
action is founded not merely upon the libel- 
lous character of the action complained of bat 
also on the falsehood of the alleged libel itselC 
Folhird in his treaty on Slander and lAbtl 
sets forth this principle quite clearly in two 
different parts of his work at page 7 18. (4th 
Ed.) in distinguishing betsreen the criminal 
and civil prosecution he says : ^^ The truth is 
'' a justification in a civil action, not solely on 
" grounds of extrinsic and collateral policy 
^* but als3 because the very foundation fails 
*i on which the claim to damages might other- 
" wise be erected, that foundation being the 
'* falsity of the defamatory charge/''— Tka 
same principle is carefully laid down in his 
preliminary essay at page 44 of the %\wt 
edition. '' The truth of the imputation affords 
'' a decisive answer to an action for damages 
'' for the plain reason, that a guilty party has 
'' no right to a character free from that imputa- 
'* tion, and if he has no right to it, he cannot 
'' in justice recover damages for the loss of it, 
'' it is damnum absque injuria, " When we rs- 
flect that in this case the plaintiff has brought 
the whole of what he complains of upon him- 
self and that while he affects svLvpTm tha^ the 
world knew his family secrets he and St Fëh'x 
took the surest way of making them public by 
communicating them to visi tors in the house and 
to a school blaster to whose school he sent his 
sons only for a few months, we feel that the 
imputations on the plaintiff and the publicity 
of the scandal he himself has created are such 
that the very foundation of success in his action 
is wanting. A plaintiff seeking damages 
must come into Court with dean bands and 
a verdict in his favour with damages caa only 
be given if he is entitled to demand from the 
Court that he has a character pure and free 
from any imputation, and which it is proper 
that they should vindicate. The Court feeb 
it impossible in this instance to give sack a 
verdict to the plaintiff and enable him to ride 
off triumphant in a matter which he has clear- 
ly brought upon himself. 

We now con: e to consider the third article 
incriminated. It appears that the plainufi 
having secured from some news papers by his 
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action i^hat he calls a rectification of the nar- 
ratives ^hich had appeared in their cotums^ 
"was resolved to follow up this apparent ad- 
vantage, and wrote a long letter in the ^' Sen- 
tinelle de Maurice " in which he makes grave 
charges against the defendants ; he tells them 
that the " Cernéen " bolsters itself up by 
falsehoods and insinuations worthy of disciples 
of Rollin ; now Rollin is a character in one of 
the most frequently read noveU in French 
littérature and is meant to represent a most 
^«inprincipled liar and hypocrite. Many ether 
passages of this letter were calculated to excite 
irritation in the minds of the defendantSt 
Though it might have been abetter and wiser 
thing not to have noticed this, yet it is not 
surprising that the articles were written in the 
num ber of the " Cernéen '* complained of.-^ 
We are of opinion that articles published by 
"way of reply to the imputation of personality, 
•with accusations of falsehood, are in a privi- 
leged position which the plaintiff can get the 
better of only by proving express malice.— 
Noi¥ this proof of malice is wholly wanting, 
and as the plaintiff, n his position, both as a 
private and public man, boldly claims the 
right of attacking his opponents, and of main- 
taining the perfect propriety of his own con- 
duct, it is impossible to say that the defen- 
dants were n(»t entitled to take up their pens 
and repudiate the calumnies addressed to 
them. There are several cases reported in the 
Sooks in which this principle has been given 
effect to ; Folkard thus sums up at page 247 
the principle we have founded upon " the cc- 
'^ casion may in some cases be such that the 
communication is privileged on the much 
narrower ground that the plaintiff himself 
having brought the matter before the public 
by publishing it in a pamphlet or newspaper, 
the defendant, through the same channels, 
published the alleged libel in vindication of 
*' his character " and several cases are referred 
to by that author to which we also refer, 
^çsides We repeat the argument on this third 
branch of the case to which we have given 
effect in the second. 

We may here state that in considering this 
case we have not taken as part of the evidence 
the newspapers tendered by the defendants 
except the " Sentinelle " of the î^lth of febru- 
ary 18br^, which contains the letter of the 
plaintiff upon which we have just commented 
and which we were bound to examine in order 
to see to what extent the plaintiff himself had 
provoked the defendants and whether the 
latter were justified in writing the last ar- 
ticles complained of. At the close of this 
Judgment, we must say that it was with 
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the greatest repugnance that we have al- 
luded, as summarily as we could, to certain 
of the details which were laid before us con- 
cerning the conduct of the plaintiff's children, 
but to do justice to this case, we were com- 
pelled to do so. — We have had the sad spec- 
tacle of a father who has thought it advisable 
in the attempt to vindicate his own character, 
to charge his children with grave offences 
against morality, which it would have been 
much wiser and more expedient for ever to 
conceal within his own family. 

It is but just to add that he has not convin- 
ced us of the truth of his imputations. 

We must now dismiss this action with costs. 



SIJPREIIIE COVBT 



Summons after itnsatisfibd judgment.*— 
Insufficient evidence to peove -fraud, 
-^Ordinance 16 of 1869. 

Held on the evidence led in this ccae thai as the 
plaintif had not proved fraud against the 
defendant^ imprisonment could not be de^ 
creed under Ordinance 16 o/ 18b9 as prayed 
for by plaintiff ; and that judgment should 
be entered Jor defendant. But that under 
the circumstances of the case each party 
should pay his own costs. 



JEAN LOUIS.— Plaintiff. 



versus 



MARTIAL.— Defendant. 



Before 

His Honor Andrew Mure^— Puisne Judge 

and 

His Honor John Rouiliard Acting Puisne 

Judge 



V. KiVERN.— Of Counsel for Plaintiff 
F. Robert. — Attorney for the same 



• • 
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H. Galea.— Of Counsel for Defendant 
H. BBBTrN,— Attorney for the same 

Record No. 82,089 

IS^A May 1884. 

The Defendant Lefébure Martial, is brought 
before the Supreme Court under ordinance 
No. 16 of 1869, which, when a debtor has 
secreted or disposed of his money in fraud of 
the rights of his creditors, empowers the 
Court to order such debtor to be imprisoned. 
Judgment was in this case obtained by the 
plaintiff against Martial for $ 278.70 but after 
adding the costs of the suit the costs, incurred 
towards the execution of the judgment' and 
five years interest the sum due by Martial, 
amounts now according to plaintiff" to Rs 
1658.78 from which are to be deducted Rs 80 
paid by Mr Notary Pitot to Jean Louis oh 
behalf cf Martial and also $ 25 paid to Mr. 
Attorney Thatcher for Jean Louis. The De- 
fendant in his examination asserts that his 
debt to Jean Louis has been, by successive 
payments, reduced to about Ks 100, but of 
this there is no proof. Certain sums, which 
were attached, have been absorbed in costs. 

The defendant has no vouchers in support 
of his statement that he paid a great part of 
Jean Louis' olaim by driblets of a few rupees 
at a time, and the Court cannot admit in com- 
pensation of a debt of the Defendant, the 
amount alleged to be due by plaintiff for his 
use and occupation of a house belonging to 
one Mrs Rault which the plaintiff, by written 
document emanating from Martial himself, 
shows that he occupied as guardian only. 
The facts represented to the Court by the 
plaintiff are that the defendant has had, since 
the date of the judgment ample means to sa- 
tisfy his debt. That although still a man of 
mc'ans, the money owned by him is now in the 
name of his wife from whom, according to 
contract of marriage, he is separated as to 
prop^^rty, and it is contended that the Defen- 
dant falls within the provisions of Ordinance 
No. it) of 1*^69, for having secreted his pro- 
perty in fraud of the rights of his creditor. 
The main facts, elicited from the Defendant 
in the course of his examination, or establish- 
ed by subsequent evidence, are as follows :— 
The Defendant was married to Miss Noémie 
Cbéron in 1867 under the regime of '* sépa- 
ration de bien.*' Mrs Martial,* according to the 
contract of marriage only owned at the date 
of her marriage some furniture and personal 
effects to the value of Bs 1000 ; «- But it is 
also stated ^ in the contract of marriage that 



she had a right to an unliquidated sbare in 
the succession of her mother Mrs Chéron and 
of her grand father Julien Beauvais. There 
is however no eyidence of what was realised 
when these rights were liquidated, as most 
probably they have been. — In or about the 
year 1874, the Defendant fou,nd himself ia 
pecuniary difficulties. —Since, on account, 
as he says, of the attachment, which locked 
up all monies w âch became due to him 
he has been unable to undertake any work. 
For sometime, from '8^9 to 1881, he had em- 
ployment at a manure establishment called 
^' The Agricole Company " but with thig 
exception the Defendant only busied him- 
self in managing his wife's property ; a few 
years ago, a manure establishment was set 
up in Curepipe in the name of Mrs Martitl, 
with reference to which the D 'fendant, as 
manager of his wife, as he says, received 
important sums of money, amons^st other 
Rs. 17011.06 from Mr. Régnard ;the Defen* 
dant has also, since the date of the judg- 
ment, made in his own name a contract 
with the General Board oC Health. He hu 
built at Curepipe a market place and a 
slaughter house, the rent of which places wag 
to be his own exclusively for a period of fif* 
teen years, after which time, the buildings 
were to become the property of the Qeneral 
Board The Defendant says and there is no 
evidence to the contrary, that his wife mort- 
gaged some of her landed property to supply 
to him the funds necessary to erect these 
buildings, and he stated that the speculation 
has turned out to be a bad one, the rent not 
being even sufficient .to pay the interest of 
the money advanced by his wife. These 
being the main facts of the case, \t was ar- 
gued by the plaintiff that there was sufficient 
evidence of the Dt^fendant having secreted or 
disposed of money in fraul of the rights of his 
creditors and the two facts of the Defendant 
having managed at Curepipe a manure esta-^ 
blishment and of hiving built a market place' 
and a slaughter house in Curepipe are cbieûf 
relied on in suppor» of ihe plaintiff's coaten* 
tion. After careful consideration of the ar- 
guments used by the plaintiff, we have come 
to the conclusion thatj although the fact of 
the Defenlant having ostensibly no other 
means of supporting himself but from what he 
can get by managing his wife's property, has 
created in our minds a strong suspicion that 
the Defendant has been unduly turning to his 
advantage the privilege which the law of 
Mauritius gives to a married woman to have 
property distinct from her hasbind, still the 
tacts of the case, when put together, cannot 
be construed so as to constitute a proofs 
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ie al>8o1utely necessary to enable the 
oxiTt lo Apply the provisions of ordinance 
o* X6 o£ 1869, which are in a certain 
egTee of a penal nature. 

Tbere is for instance nothing before the 
ourt to disprove the fact that the manure 
stablislimerit at Curepipe is the property of 
1rs Maxtia.!. It may not be her property, 
ut tbere is not a tittle of evidence to that 
ffect, axicl the statement of Martial on that 
oint stands uncontradicted. —True, he is 
\\o"wn to have received large sums with re- 
erence to this establishmenf , but this fact is 
sufficiently explained by his managing the 
establishment on behalf of his wife, and it 
jvas in that capacity, that the cheques for 
manviTe sold by the Establishment were writ- 
ten in his name. — When we come to consider 
t\ie matter of the market place and slaughter 
bouse built by Martial ; he has stated without 
beiu^ contradicted to the (ourt how the 
money was raised, namely, by Mrs Martial 
mort staging some of her immoveable proper- 
tieSj and then the speculation as described 
by Martial, Las not tutned out well and 
money has been lost as a consequence. We are 
inclined to believe that it might poj^sibly have 
Y>een within the power of the plaintiff to 
enlighten the court as to the real circums- 
tances of the defendant's transactions and to 
complete the somewhat vague evidence which 
has been produced in this case. For instance, 
the Court has not even before it the real 
amount, which the succession of Mrs Mar- 
tiaVs mother and gtand father realised. 

This may have been a large sum of money 
or it may have been but a small inheritance. 
In the latter case^ it would have been diffi- 
cult, for Ntr Martial to explain how his wife 
had so much money at her disposal. Mr 
IMathew's evidence as to the defendant having 
been at one time in receipt of large sums 
from •tlfe Military engineering department 
does not clearly refer to a date subsequent to 
that of the judgment in Jean Louis' case and 
the defendant says that he does not remember 
hayirg since that date, carried out any con* 
tract with that Department. It must be 
remembered that the defendant here is on the 
defensive. It is for the plaintiff to establish 
fraud against him ; this may not be sometimes 
easy to p'ove but without that proof impri- 
sonment cannot be decreed in terms of ordi- 
nance 16 of 869. The Court gives judgment 
for the Defendant, but under the circumstan- 
ces, each party should pay his own costs. 



8UPRKME COVRT. 



Action in divorce fob desebtion — Motion 
by plaintiff to be disfbndbd with 
sbrvicr of proceedings on defendant 
who is out of the colony.— a bticlb 9 
OF Ordinance 37 of 1882. 

In this case the plaintiff toho sues in forma 
pauperis and asks far a divorce from her 
husband on the ground of desertion, moved 
the Court to be dispensed toith serving pro* 
ceedings upon the defendant who had left 
the Colony about three years ago^ although 
no searches had been made by her for do» 
fendant. 

Held that in order that a plaintiff in a suit 
for divorce or Judicial separation on the 
ground of desertion or abandonment should 
be dispensed from serving the proceedings 
upon the defendant it is absolutely neces^^ 
sary that the plaintiff should prove that 
some searches have been made for the do- 
fendant even though he is out of the Colony. 

Motion refused, 

LEBLÉ THE Wife,— Plaintiff 

vet sus 

LEBLÉ THE H usBANDj— Defendant 

Before 

His Honor Andrew Mure,— Puisne Judge 

and 

His Honor Frédéric Oondé Williams,— 

Puisne Judge. 

O. Laurent, — Counsel for Plaintiff 
£. Laurent,— Attornev for the same 

The defendant not appearing. 

Record No. 22,419. 
Judgment of His Hon. Mr Justice Murb 



16M May 1881. 

This is a motion to dispense the plaintiff 
with service of process on the defendant 
under Art. 9 of Ordinance 87 of 1882. The 
ground stated in the motion is that the de* 
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fendant cannot be found. Clause 9 of the 
Ordinance is to this effect. '' In the case of 
** a suit for divorce or judicial separation on 
" the ground of desertion or abandonment 
the Court may^ if the defendant is out of 
the Colony and such searches have been 
" made for him as the circumstances of the 
** case will allow^ dispense with service of the 
*' proceedings on the defendant altogether if 
" it should deem necessary or expedient to 
" do so." 

The Ordinance insists, in the first place 
that the defendant shall be out of the Colony 
and then it proceeds to say '' and if such 
flearches have been made for him as the cir- 
cumstances of the case will allow". 

It was urged upon us that this man having 
left the Colony, it not being known where 
he had gone, and although it was admitted 
that no searches had been made for him, that 
yet we were entitled to dispense with the 
service altogether ; now this is a very serious 
matter ; it is the separation of the marriage tie 
and it is matter of public order ; as I interpret 
this clause of the Ordinance it seems lo me 
that search must be m9de for the defendant 
even though he is out of the Colony. That 
is tho reading of the Ordinance which I 
adopt, for it first supposes that the defendant 
is out of the Colony and then it says ** if such 
searches have been made for him as the cir- 
cumstances of the case will allow". In the 
present case we have evidence before us that 
the defendant lived last in Port Louis, in 
Boyal street, that he left the Colony about 
three and a half years ago, that he was a 
sailor, that the witnesses could not sny whe- 
ther he had left as a sailor but they thought 
he had done so ; and further, we had it stated 
to us that no searches had been made for 
him. Now here is a man who leaves the Colony 

{probably in the ordinary occupation of his 
ife and it is sought to make out that there 
has been a malicious desertion of his wife. lu 
such circumstances it seems to me absolutely 
necessary that there should be some search 
made for him and some enquiry as to the ship 
in which he had left and where it had gone 
to; all that is left in the dark, and the appeal 
to us is an appeal ad misericordiam because 
the plaintiff is suing in forma pauperis. 

It may be hard that the plaintiff being a poor 
person should have the obligation of making 
searches put upon her, but this is a matter 
"Which i^, as 1 have said, uf public order, and 
on that account it is one in which I think 
we can only interpret the clause of the Or- 



dinance as we do. I may refer Co the csaseef 
Ludlow v. Ludlow (£8 L. J. — P. & M. cases 
page 4) in which the English Court inter- 
preted a clause of a statute much leas strkt 
than this ; 'because it gave in the event <tf 
disappearence a substituted service whereas 
the Ordinance here dispenses with service 
altogether. It was decided that to entitles 
petition in a suit for dissolution of marria^ to 
proceed without personal service of citatioo 
it is not sufficient to shew that the respoa* 
dent is abroad and that the petitioner does not 
know where he is ; some attempt should he 
made to discover and serve him. Thejadg- 
ment is one of Chief Justice Cockbum Mr 
Justice Wightman and the judge ordinâry in 
divorce cases, the full Court of divoree, and 
in a note to the judgment it is said appHca* 
tions have been made from time to time to 
the Judge ordinary to dispense with persona/ 
service on the respondent or corespondent oa 
the ground that the petitioner did not knoir 
where to find them. These applications 
have been invariably rejected when no attempt 
has been made to discover the party, tndlhs 
judge has directed th*Ut the citation be sent 
out and efforts made to serve them. That 
being the interpretation we put npon this 
clause of the Ordinance, and the jurisprudeocv 
in England in the matter being that which 
I have just now mentioned, the Court refus» 
to grant this motion. 



SUPREME COURT. 



Motion to have declaration amended.*- 
Amendment refused — Nonsuit. 

This was a motion hy plaintiff to have a de- 
claration which icaa directed against the tcify 
of the defendant amended so as to ÛMke tké 
defendant tcho appeared in the declaration 
only for the validity of the proceedings and 
the authorization of his wife the real isUid- 
ant in the case. 

The defendants resisted this motion. 

Held hy the Court refusing the motion^ thai tk$ 
amendment as prayed for icouid eompUtelff 
change the basis of the action which is notf 
directed against the defendants* wife on the 
ground of undue intromission. 

Plaintiff^ teas accordingly nonsuited with eoitt. 
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GORQOL A .--Plaintiff 



versus 



HUOBUR & WIFE,— Defendants. 

Before 

His 'Bonor EugènbLeclézio,— Chief Judge 

and 

His Honor Andrew Mure,— Puisne Judge. 

T. li. Jenkins,— Counsel for Plaintiff 
3. 'M:£RCiB E^ — Attorney for the same 

"P. "Li. Ch:A6TELLIEr— Counsel for Defendants 
F, Victor^ — Attorney for the same 



Record No. 2?,?57 



16/A May 1884. 



In this case the Plaintiff moved to be 
sXVo^wed to amend her declaration as follows : 
to strike out the name of Mrs. Rugbur as de- 
fendantj and after the words ** Preat Rugbur 
to strike out " for the validity of the pro- 
ceedings and the authorization of his said 
wife, *' to substitute the words '* acting in the 
capacity of mandatory of the said plaintiff *\ 
and in lieu and place of Mrs. Preat Rugburi 
whenever it is mentioned in the declaration, 
ihe name of Preat Rugbur be substituted. 

This motion was resisted by the defend* 
ants who moved that the plaintiff be nonsuit- 
ed. It is clear that the plaintiff made a mis- 
take when she instructed her attorney to sue 
Mrs. Rugbur as an intromitter, she now 
admits that she gave a power of attorney to 
Bugbur himself and wants the action to be 
Aiiected against him personally by substitu- 
ting him as the real defendant in his capacity 
of mandatory. This would be changing com- 

Jlecely the basis of the action which is now 
irected against the wife of Rugbur on the 
ground of undue intromission. Besides^ the 
declaration avers that a '' mise en demeure " 
was served on the defendant which was not 
complied with, if the real defendant be Rug- 
bur and no longer his wife, this ^' mise en 
demeure " cannot be of any avail to plaintiff. 
Again if the amendment were allowed the 
plaintiff would have to pay all costs up to 
this day, so that practically the object arrived 
at would not be reached. For these reasons 
we must refuse the amendment and nonsuit 
the Plaintiff with costs. 



SUPREME COURT 



Motion for nonsuit.— Article 12 or Oad* 

INANCB 37 OF 1882. 

Held that article 12 of Ordinance 37 of 183S 
does not refer to those judgments which the 
Court may pronounce in which the plaintiff 
has failed to prove his or her case, but only 
applies when a divorce is to be pronounced. 

Tfiat there/ore the plainti.ff is entitled to 
move for a nonsuit ^ and the Court will grant 
one if the circumstances Justify it / 

That this case was one in which a nonsuit 
may be given to the plaintif. 

n'ensuit granted with costs. 



CANTIN THE HDSBA.ND,— Plaintiff 



versus 



CANTIN THE WIFE— DefenJant 



Before 

His Honor Andrew Mure— Puisne Judge 

and 

His Honor John Rouillard— Acting Puisne 

Judge 

John M« Dougall Gibson, Substitute Pro- 
cureur Qeneral^ — ** Ministère Public *\ 



A. BoucHERAT, — Counsel for Plaintiff 
E. C H AiLLET,— Attorney for the same 

Y. JoLLivET,— Counsel for Defendant 
T. Nicolas,— Attorney for the same 

Record No. 22,266 



JUDGMENT.— Point reserved. 



leth May 188?. 

His Honor Mr Justice Mure : — In this 
case, which is one of divorce on the ground 
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of adaltery» the plaintiff and defendant ap- 
peared before the Court, both led evidence 
and the Court delivered judgmint, finding 
that the plaintiff had failed to prove his case. 
At the same time a statement was made by 
the Court that the conduct of the defendant 
had been suspicious and a motion was then 
made by his Counsel that he should be allow- 
ed to take a nonsuit and that the action 
should not be dismissed. 

The defendant's Counsel opposed this mo- 
tion and the Substitute Procureur General 
gave his conclusions in regard to the form of 
the order which the Court should make and 
referred to Article \2 of Ordinance 37 of .8*2, 
which enacts " that every judgment for divor- 
*' ce shall henceforth be in the first instance a 
•* decree nisi " and such decree shall not be 
" made absolute nor the divorce actually pro- 
** nounced till after 'he expiration of three 
" months from such decree, &a." and he 
seemed to be of opinion so far as I was able to 
judge from what he said, that every decree, 
whether for the I laintiff or for the Defendant 
should henceforth be a decree in the form 
stated in that clause of the Ordinance, that it 
should be a '^ decree nisi '' 

When wo consider this Article of the Ordi- 
nance we are Ud to interpret it as not refer- 
ring? to tho^e judgments which the Court may 
pronounce in which the plaintiff has fiilfd to 
prove his or her case ; it is when a divorce is 
to be pronounced that this section of the Or- 
dinance comos into operation. We are of 
opinion, then fore, that this section 12 of the 
recent Divorce Ordinance does not afftjct the 
form of a jud jument which the Court may 
pronounce in a divorce case when the plaintiff 
has failed to prove his or her case. The Ordi- 
nance of lh7î^ directs that divorce cases shall 
proceed und» r the ordinary forms of other 
cases, and that being so we think the plain- 
tiff is entitled to move for a non suit, and the 
Court will grant a nonsuit if the circumstan- 
ces justify it. We have referred to the case 
of Sapet vs. Sapet, which was docidod by the 
late Chief Judge^ SSir Adam Kllisand the pre- 
sent Chief Judge, Mr. Leclézio ; in which 
they held the plaintiff entitled to a nonsuit. 

We think that this is a case in which a 
nonsuit may be given to the plaintiff, and 
therefore, in this case, we allow a nonsuit 
with costs. 



SUPREME «TOURT 



Appeal from judgment of Stipbitdiakt 
Magistrate — ^Jorisoiction of the savb. 

( LAIM of wages by A BREAD 6BLLBB.-* 

Articles U and 12 of Ordikaxcb i2 aw 

1878. 

In this case the respondentg then plaintif 
entered an action against the appeUani.tkem 
defendant^ before the Stipendiary MoffU^ 
irate of Port Louis and claimed from Auk 
a certain sum of money Jor toageSé 

At the outset of the proceedings the defendant 
urged as a preliminary point th^i the S//- 
pendiary Magistrate had no jurisdicfïon to 
entertain the case as the plainliff did net 
fall under article \\ of Ordinance \2 of 
1878. After hearing evidence at gr^at 
length the Stipendiary Magistrate gate 
judgment for piainttf. 

The defendant appealed. 

Held by the appellate Court that a men 
bread seller does not fill under the prod* 
sions of the Stipendiary law, and (hat «»- 
sequently the Magistrate had nojurisdicim 
to entertain the case / 



That the term " gens de service '* as used vl 
article '^\0l of the Ctvil Code which atendi 
and applies to the several classes qfpertons 
mentioned in article 1 1 of Ordinance 1 of 
1H78, cannot be interpreted to mean that 
all those who were called ^'gena de service" 
ifi the Code full under the provisions of 
Ordinance 1% of i>^ 8, and that artic/es 11 
and 12 of (hat Ordinance cannot be read 
in that sense. 

Judgment of Court below reversed uiih eoik. 



• « 



AYOOB ALLAN A,— Appellant 



versus 



OUI LLE M IN,— Respondent 

Before 

His Honor Andrew Murb, — Puisne Judge 

and 

His Honor John Rouillard Acting Puisai 

Judge 
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H. HswxTioK«-Oountel for Appellant 
A. Dbsvbaux^— «Attorney for the same 

J» M. Gibson, Substitute Procureur and Ad- 
vocate General— Counsel for defendant 
J. GuxBBBT^^Attomey for the same 



BecoTd No. lOL 

I6ih May 1884. 

Bis Stonor Mr Justice Mure: — ^In this 
case judgment was given in the lower Court 
for the pl«iintiff iu the sum of Rs 40.90 with 

COStB. 

It appears that the defendant Ayoob Alia- 
na, w\\o \B the appellant in this Court, at the 
outset took the objection that the Stipendir.ry 
Court had no jurisciiction as complainant was 
not a servant defined in the Labor Law Or- 
dinance 12 of Ibl^. What the Stipendiary 
Magistrate did is thus expressed in the pro- 
ceedings of the Court** " in order to arrive 
^ at a conclusion it must proceed with the 
** case and decide on the evidence whether 
" such is the case or not *'— that is whether 
Ibe case fell under the Stipendiary law or not. 
Accordingly evidence was led at great length 
in this case for ir is a simple case, both tor 
the plaintiff and for the defendant, and finally 
the lAagistiate, without determining the ques- 
tion of jurisdiction sperially. simply gave 
judgme.^t for the plaintiff iu the sum I have 
mentioned. 

It appears from the evidence that formerly 
the plaintiff was the agent of the defendant 
to 3tll bready that he purchased from him a 
certain quantity of bre>id and sohl it on his 
own iiccount. On the 7th of July the appel- 
lant Ayoob Allana being desirous of finding 
a bread seller who would sell bread in one of 
bis depots^ engiged the plaintiff as a bread 
seller at the alleged rate of Rs tO a month. 
This was a matter in contest between the 
parties, for while the plaintiff alleged he was 
engaged at Us^tlO a month the defendant 
alleged that it was at Rs i^ a m<mtb. 

We have carefully read the proof with 
reference to the question of jurisdiction, be- 
cause it was that question which was alone 
nrged before us. It is an important question 
in this sense, that it is a question affecting the 
jurisdiction of the Stipendiary Magistrates 
of this Colony. They have a special jurisdic- 
. kion under Ordioanco l^ of 1878^ created fur 



special purposes and with reference to a stale 
of matters affecting a large body of the pojrtt- 
lation of this Colony. It appears that this 
man was engaged as a bread seller and had 
the care of one of the depots in which the 
appellant sold bread entrusted to him. Hit 
principal duty was that of selling bread, bnl 
there was a subsidiary duty apparently, to 
keep the premises clean, as he was the only 
man there— he swept them every morning ana 
in that respect he did some menial service ; 
but his principal and primary engagement was 
that of a bread seller, and in that capaciiv 
undoubtedly he was employed by the appeK 
lant. The question is, diies a bread seller 
fall under thb Stipendiary law ? That law 
defines in the 11th Section the word '* Ser» 
vaut *' and :t says that " under the prov^iona 
" of this Ordinance servant shall mean any 
" laborer and shall include domestic servants 
'* field laborers, sirdars and handicraftsmen.'' 
Now we think that the position of a bread 
seller does not come under the words used 
in this 1 i th Secti n, he is not a domestic 
servant, he is not a field laborer, he is not a 
sirdar^ he is not a handicraftsman, and he is 
not a servant in the ordinary sense of the 
term — A mere seller of bread is certainly not 
a person who we think was contemplated to 
be touched by the Stipendiary law. 

It was urged by the 1 2th Section of the 
OrdiuHuce which enacts that the term •* gens 
dt? service** as used in Article 2101 of the 
Civil Code extends and applies to the several 
classes of persons mentioned in the preced* 
ing article, must be interpreted to mean that 
al. those who were called *' gens de service ** 
in the C*odc fell under the provisions of this 
Ordinance and that the two clauses were to 
be read in that sense. With this interpreta- 
tion of the l^th clause the Court cannot 
agree — it simply says that the term ** gens 
de service *' shall extend to the several classes 
of persons mentioned in the preceding ar» 
tide, and it does not ificrease the category 
of persons who fall under the labor law, i| 
limits the right given whatever it may be 
to the persons mentiuned iu the preceding 
section- 
That being the view we take of this case^ 
we think that the Magistrate was wrong in 
giving judgment for the plaintiff and we 
recall thnt judgment and find in lieu thereof 
that he had no jurisdiction in this case.. The 
appeal will therefore be sustained wiih costs. 
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Ciunc OP Rs 16^78 alleged to havb 

BBBN FAID TN XRKOB— PrSLIHIKAEY 
OBJECTION TO THE ACTION. *- ArBITEATXON 

Clause in deed of agreement.— Article 
1006 OF Code of Ciyil procedure. 

In thU e€Uê the plainttfa claimed Re 16,€78 
which they alleged hud been unduly paid to 
ihe défendante. The money woe paid in the 
ûtmree of a eeiUemeni under an agreement 
êubeisting between the partiee and ratified 
hy deed. By a preliminary objection ihe de» 
;^danie contended that the terme of thie 
settlement Jailing under the ecope of the 
deed of agreement, they ehould be eettled by 
a board constituted under one of the clauses 
of the deed itself to enforce Âe execution 
of the deed and explain the terms and the 
tense thereof 

The Plaintiffs argued that they were not bound 
by the clause invoked inasmuch as the 
names of the arbitrators and the ** obfets 
en litige '' were not eufficiently designated 
a» required by Article 1006 of the Code of 
(Xvil procedure» 

JTke Court sustained the defendants^ objection 
and held that the action was premature. 

VostM against plaintiffs. 



COLONIAL DOCK COMPANY— Plaintiffs 



versus 



MAURITIUS AND ALBION DOCK 
COM i' AN 1£S— Defendants 



Before 

His Honor Eugène Jules Lêclézio^— Chief 

Judge 



and 



His Honor Frederic Condé Williams*— 

Puisne Judge 



W. Newton, — Counsel for PIainti£b 
E. SauzieRj— Attorney for the same 



P.L. Chastellier,— Counsel Ibr DefisndAiits 
E. DuviviER, & A. J. Coi.xir,— Attofneyi 
for the same 



Record No. 2S,t47 



i8rd3iay I88i. 



The argument we have heard in thie case 

was upon a preliminary point in the actien, 
which is for money alleged to bave been paid 
in error by the Plaintiffs to tbe 'DefendsiitM, 
The money was paid in the course of a oettle* 
ment under an agreement subsisting between 
the partiesi and ratified by deed ; and the 
preliminary contention was that, the terms of 
this settlement falling within tbe scope of the 
deed of agreement, they should be settled by 
a tribunal constituted or to be constituted 
under clause 8 of the deed itself ^' pour assu- 
rer l'exécution des présentes, en expliquer lei 
termes et le sens, " after hearing and consider- 
ing the exhaustive arguments of counsel apoa 
the preliminary point, the court has arrirei 
at the conclusions, lo. That the subject 
matter of this action rests upon the proper 
const! uction of the terms and the sense of 
article 8 of the agreement of October 1881. 
2o. That the committee of four membeis 
whose function it is under clause Softhii 
deed to explain the terms and the sense of 
article 3 in common with other arUdes, bu 
in effect been formed, and is so regarded by 
the plaintiffs in their letter of September 
2. St 1883, rejecting the arbitration of the 
committee of accord upon this occamoD; 
this execution of the agreement showing that 
the names of arbitrators were sttflkienll]| 
designated as requited by article 1006 of the 
Code of Civil Procedure. So. That the '* obiet 
en litige " is also sufficiently clear from the 
wording of clause 8 coupled with clause 8 of 
the agreement, the meaning of which the . 
Committi^e will be called upon to explam m 
order to decide the subject matter of this 
action. 

Being of opinion that the conditionB of 
article IGOf) 0. C. P. have been fulfilled by 
clause 8 of the agreement, we do not thiak it 
necessary to examine the other points argued 
in this case. 

The Court consequently sustains the prftli* 
minary obj^'Ction raised on behalf of the defen- 
dants, holds that the action is premature^ and 
orders judgment ti be entered acoordix^Iy 
with costs against the plaintiffs. 
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SUPREME CfOVRT 



Ojlaiic of Rs t.109.04 dub in vibttjb of a 

SST-TLBMENT OF ACCOUNl'B M ADB IN 1840. 
PX«1BA OF PbB^CRIPTION OF 80 TBAR8— 
AX«I.BGBD ACKNi'WLBDGMBNTOF THB DEBT 
•— IMOTION TO BXAMINB DEFENDANT ON 
•* PAITS BT ARTICLES, '* 



In ihU ease the plaintif ai one of the heirs 
of kU father etaimed from Defendant the 
«urn o/ i2« 2.109.04 ae being h%$ share in 
the sum of £«8436.16 due by defendant's 
father ttt virtue of a document dated 10 
December 1840 purporting to be a settle 
ment of accounts between plaintiff^ $ father 
and defendants* father who were then cO' 
tnvners of a Sugar estate. Tlie defendant 
did not deny her father*s signature but 
pleaded the thirty years'^ prescription. 



To this the Plaintiff opposed an acJinoW" 
ledgment of the debt resulting from a letter 
toritten by defendants father to plaintiff's 
father in 1864, and contended (hat in case 
the letter uas not received as a complete 
acknowledgment of the debt it nevertheless 
constituted a oommencement do preuve par 
écrit, and supposing it was not a cominenoe- 
ment de preuve par écrit that plaintiff hid 
the right to prove that such an acknowledge 
ment was made^and accordingly proposed to 
hear the defendant on ** faits et articles. ** 

* Tie Refendant strongly objected to this and 
contended that the presumption arising from 
prescript ton was juris et de jure and that 
against that presumption an interrogatory 
sur faits et articles could not be allowed» 

Eeld that the matter at issue between parties 
being an alleged acknowledgment of the debt 
said to have been made whilst the pres" 
criptfon was running , and which can have 
the effict of interrupting (he prescription 
an interrogafory sur faits et articles could, 
not be refused, not in order to lead now to 
the admise f on of a debt of mote than thirty 
years standing but with tlie view to sh »w 
that wf'iht the prescription was running in 
lb64, the debt was acknowledged by defend" 
antf father. 



C0RD0U4N,— Plaintiff 

f^ersus 

SCHNEIDER & wife^^Defendantt 

Before 

His Honor Andrew Murb,— Puisne Judge 

and 

His Honor John Rouillabd,— Acting . 

Puisne Judge 

Y. JoLLiVBT,— Counsel for Plaintiff 
A. Lhoste,--' Attorney for the same 

v. Delafaye,— -Counsel for Defendants 
F. Robert,*— Attorney for the same 



Record No. 22,268 



tird May 1884. 



r 

This is a claim for Rn. 2,10^.04 represent- 
ing the share of plaintiff as one of the hei^ 
of the late Mr Cordouan, his father, in the 
sum of Rs. 8,4:36.16 of which the late Mr 
Pellegrin, father of the defendant Mrs Schnei- 
der, was the debtor, in virtue of a document 
dated 10th Uecemher 1840 purporting to be 
a settlement of accounts between Pellegrin 
and plaintiff's father, who were then the 
co-owners of the Sugar Estate Stanley. The 
signature of Pellegrin was not denied, bat 
the prescription of 30 years was pleaded 
under Article 2^63 CO. To the plea of pres- 
cription the plaintiff opposed an acknowledg- 
ment (reconnaissance) of the debt, as resul» 
ting from a letter of Pellegrin to Cordouan the 
father dated Srd May 1864. It was con- 
tended by the plaintiff that the letter could 
not be construed in uny other light than 
a complete acknowledgment by defendant^e 
father of his debt. But in default of the 
Court giving to the letter above referred to^ 
the effect of a complete admission, the plain- 
tiff urged that the letter constituted a '* Com- 
mencement da preuve pnr écrit." As a last 
argument, the plaintiff represented that, even 
if the letter was not held as supplying a 
** commencement de preuve par écrit/' he 
was entitled tt) prove according to the ordina- 
ry rules of evideiioe,that such an acknowledg- 
ment wasmade^and he proposed to «examine 
Mrs. Schneider rsur '* fails tt articles '*• To 
this the defendant strongly objected and nu- 
merous authorities were cited to show that 
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llie presumption arising from prescription was 
ona " Juris et de Jure." (Troplong on Art. 
t2t6 C. i.\) that against that presumption an 
interrogatory ** sur faits et articles/' or even 
the decisory oath could not be allowed (Mar- 
Oadé on Art. "ft^S § 10). The defendant fur- 
ther urged, with reference to the letter under 
date Srd May 1864, that although Pfllegrin 
admitted in it the existence of a debt the 
debt to which it referred, was not clearly de- 
signated and that besides the letter alluded 
to a debt due by Pellegrin to Mrs and not to 
Idr Cordoiian. The letter could not therefore 
be held to constitute a '' commencement de 
preuve par écrit.'* 

In the statement of the law of prescription 
as laid down by the DefendHnt, the court 
generally agrees* In terms of the ('ivil Code 
Article ^2t9 prescription is a means of ac- 
quiring property or liberating one self after a 
certain time and under certain conditions He- 
termined by law. In the matter of a civil 
debt when tlie defendant oan show that it is 
of thirty years standing.this very fact liberates 
bim, irrespectively of his good or bad faith — 
one can therefore understand why the ** ser- 
ment décisoire " the object of which would 
be to compel the Defendant after the thirty 
years have expired^ to admit the existence of 
the debt and why the •' interrogatoire ** of 
the defendant, made with the same ob{ect 
•hould not be allowed, but the defendant 
ieems to have lost sight of the circumstance 
that the point at issue between the parties is 
an alliged acknowledgment of the debt said 
to have been made whilst the prescription 
was running, and which , in terms of ariicle 
S248 of the Civil Code, can have the eff cl of 
interrupting that prescription ; novi Article 
2218 does not say that this acknowledgment 
must be in writing. It can be made verbally 
(see Marcade on Art. ttib Art. X.; As there 
is no special provision as to the mode of proof 
the ''recounaissance ** can be proved accord- 
ing to the rules governing the mode of proof in 
ordinary matter (see Marcade on Article 2:248 
Article X ) The *• interrogatoire sur faits 
et articles " being one of the modes of proof 
allowed by our law, it seems to the Court 
that it cannot be refused, not in order to lead 
now to the admission of a debt which is of 
more than thirty years standing, but with the 
▼iew to showing that whilst the prescription 
was still running, namely in I8e)4, the debt 
was acknowledged by the defendant. 

Ou another ground also we think that the 
defendant has no right to object to an exami- 
nation sur " faits et articles/' The impres- 



sion which the court has derived from a 
ful perusal of the letter dated Srd Mmy IWi 
produced by the plaintiff when compared Is 
the other dooumeuts in the caae, is that al- 
though the letter does not contain cha cleai> 
precise '* reconnaissance " whioh alone eaa 
interrupt prescription* it renders likely the 
fact that such a *' reconnaissanoe." was mads 
There is in the first place, an admission of a 
debt. It is true that there is^ in the letter 
an expression leading to the inference that it 
was the wife of Cordouan the father, prompted 
by her husband (engagée) who claimed the 
debt, but other passages in the letter seem 10 
show that the debt was a personal debt of 
Pellegrin himself and that it was incurred 
with reference to the Estate Stanley, of whick 
Cordouan the father and Pellegrin were co- 
owners and it has been befare stated that the 
present claim results from a statement of ac- 
counts made between the parties in 1841 
Although Mrs Cordouan appears to have 
written a letter to Pellegrin about a debt the 
hypothesis of Mrs Cordouan writing to hsc 
brother to urge on him the payment of a debt 
due to her husband, or more properly to tlw 
community has in it nothing which the 
Court can reject as improbable. 

The Court will therefore admit Mrs Schnei- 
der tu give her answers ** sur faits et articles," 
confining however, her ezatnination to the 
alleged * reconnaissance'' made in 1864 by her 
father. How far her answers on a fact which 
took place while she was, as represented to 
the Court still an infant, vrUl throw light on 
the point at issue between the parties, is 
another question on which the (-ourt hss not 
to give its opinion at the present stage of the 
proceedings, but in principle we are clearly 
of opinion that the request of the plaiotiff 
should be granted. ' * 



SUPREME COURT. 

Appeal from judgment of District Ha* 
oisTRATE— Seizure of goods for rsmt— 
Imtkrplbadbr.— ËviDBMCii. — Kbvbesal 

OF /UDGMBKT. 

Held by iha Supreme Court reversing tk 
judgment of the Court below that, in ih 
circumefancee of this case, the landlord 
(appellants) in the absence of special notiu 
thut the goods seized belonged to respondmif 
had the right of txereisitig his privilege fir 
rent upon goods of the nature of thus 
seized. 
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GOI.OKIAL ICE COMPANY,— Appellants 



BU ITon 



vêfiua 



PIERROT^— Bespoodent 

Before 

or Et7GftNE Jules LicLizio,—*Chief 
Judge 

and 



Sis Honor Frédéric Condâ Williahs/ 

Puisne Judge 

"V. Ki^BRN,— Counsel for Appellants 

P. B. i>E Chazal»— Attorney for the same 

Y« JToi.iiiVET^— Counsel for Respondent 
Vm KoBERTj— Attorney for the same 



Record No. 802 



ftBth May 1884. 



In this case, which is an apppal from a 
^Tidgment of the District Magistrate of Port 
lioais, the question to he derided is whether 
articles of furniture which had been purchas- 
ed by the Respondent from a cabinet maker, 
Mr Marchand, and had beun left by him in 
the sliop for several months after the purchase, 
could be seized by the landlord for rent due 
to him. From the evidence, both oral and 
documentary, taken in the court below, it 
would appear that, when a provisional seizure 
was made by the landlord, the a|)pellants, 
in May last year, Pierrot paid the amount 
due for rent in capital and costs to Mr Che- 
vreau, the clerk of the attorney in charge of 
**the ]»roceedings, vtho gave an acquittance at 
the foot of a document which purports to 
record a sale of certain articles of furniture 
made by Marchand to Pierrot for exactly the 
sum then due to the appellants. Pierrot says 
that he warned Chevreau that he was the 
owner of those goods and that the acquittance 
at the foot of the account of sale proves that 
Chevreau knew that the goods belonged to 
him, Pierrot, and that Chevreau must have 
informed the attorney who, in his turn, must 
have brought the transaction to the notice of 
the appellants. Marchand also says that he 
told one Gentrac, the collecting clerk of the 
appellants, that these articles of furniture 
belonged to Pierrot. It was argued for the 
Respondent that this was sufficient notice to 
the appellants, and that they could not have 
telied upon these articles in case of non pay* 



ment of rent to exercise their privilège of 
landlord upon their value after seizure. To 
this it was answered that, even admitting 
that it came to the knowledge of the land 
lord at the time of the first seizure in May 
last that certain articles of furniture had been 
sold by Marchand to Pierrot, in order to ena^ 
ble him to pay the rent and costs then dae« 
it was unreasonable to leave these articles so 
long in the shop of Marchand without taking 
possession of them ; that there was no special 
mark on those pieces of furniture which could 
show that they were not the property of the 
shop-keeper, and that the landlord, in the 
absence of a special notice from Pierrot, co'uldf 
bona fide rely upon them as being Marchand'^ 
goods. We think that the notice to the land 
lord was hardly sufficient in this case : but 
even if it were suffic ient warning in law at 
the time of the sale, we further think that^ 
the articles sold having no special marks# 
Pierrot ought not to have left them in Mar» 
chand's shop for several months without 
giving special notice to the landlord that they 
were his property, and thai he had not to rely 
upon them to guarantee the payment of hie 
rent. There is no douht from the nature o£ 
the industry of Marchand who was a cabinet 
maker that these articles (an armoire and % 
chest of drawers) were goods which he was 
expected to sell upon his own account ; if he 
had been a Commission agent, habitually 
selling goods for other people^ the case might 
have been different. It is clear however from 
the evidence that such was not his habitual 
industry ; and in these circumstances we hold 
tr.at his landlord had the right, in the 
absence of special notice, to exercise his pri- 
vilege upon goods of the nature of those 
seized, we mu^t therefore quash the judgment 
of the Court below with costs. 



SUPRBME COURT 



Appeal from Report of Forest Land 
Purchase Commission.— 'Plea of estop- 
PEL.— Deed of partition. — ** Fartaox 
A l'amiable *\ — Ordinance lU of lb68. 

These are two appeals from a report from thé 
Forest Land Purchase Commission, by 
which the Commissioners valued the ** Ter^ 
rain Merlo ** a plot of ground of 548 aeret 
situate in the district of Moka ^belonging 
to Messrs* Desveawt, at the susji of Be. 
88,16 14.4S and which plot of grounà th$ 
Qopemment had intimated its intention ta 
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talue under ihe provi$ion$ of Ordinance 10 
of 1881. 

Tke Me$$f$. Detoeaux élaimed the sum of 
Rê. S05.800 a$ He value» whereae the Oo- 
vemment contended that it was only worth 
Se» 50^000 inaernuch ae it had been va- 
tued at that price in 1881 in a deed of par- 
titUm '' à Pamiable " drawn up at the death 
of one of the brothers of Respondents» which 
deed was subsequently homologated by tlis 
Supreme Court ofier the conclusions of the 
ÂOnisthre Public* 

The Oovemmeni urged that the Messrs. Des^ 
teaux were estopped from maintaining that 
the value of " Terrain Merlo " is a much 
larger sum or any thing else than thatfixed 
hy the appraiser's report» as they had ac- 
cepted the valuation and made it the basis of 
a deed of partition and of a judgment of 
homologation of the Supreme Court. 

Meld that the law of Estoppel could not apply 
in this ^ase because the procedure under ar- 
ticle 116 of Ord. 19 of 1868 was a matter 
between the parties who had a right to the 
Succession of the Respondent's late brother, 
while the parties to the present case are 
wholly diffetent» and the otject of the two 
litigations is also quite different ; 

That the Oovernment not having tak^n the 
plea of estoppel before the Comm ssioners 
were now barred from urging it on appeal ; 
because had that plea been taken it would 
have had for ittt effect to exclude all evi- 
detice in the cause, and to hold the Respon- 

. dents I > CSV eaux hound entirely by thé pro* 
eeedings which they had taken under the 
partition " à Vamiaàle " / 

That the proceedings followed under article 
lib of Or d. 19 of \S6S and the valuation of 
*' Terrain Merlo *' made in the deed of 
partition must be taken as an important 
article of evidence and as an admission 
made by the Respondents to be taken ahng 
with the whole other évidence in the cause, 
and not as a final and conclusive fact 
which could prevent the Rtspondents from 
maintaining that *' Terrain Merlo '' is of 
a Jiigher value than the sum fixed in the 
report of the appraiser under the deed of 
partition ; 

And lastly that as the Commissioners had 
mçde Q fair valuation of " Terrain Merlo** 
their report should be confirmed. 



THE HOKORABLÈ THB COLOJfliL 
SECRETARY. — Appellant^ 



versus 



DESVEAUXdb MARIONir A ou— Bei- 

poadents* 



DESV EAUX DB MARIGNX & ou-Ajjpel 

lants* 



versus 



THE HONORABLE THE COLONIAI 
SECRE lARY.— Respondent, 



Before 

His Honor A. Mtjrb^— -Puisne Judge. 

and 

His Honor J. Rouillakd,^- Acting Fob 

Judge. 



The Honorable L. Cox, Aofing Procureur 
and Advocate General, Coansel for the 
Honorable The C olonial Secre/arj. 

J. GuiBERT,— Attorney for the same. 

The Honorable W. Newton,— Counsel for 

Des veaux de Marigny. 
H. LECLÉzio^-^Atiorney for the same. 

Record No. 22,232 and 22,283 

Srd June 1884, 

These are two appeals from a report fioij 
the •• Forest Laud Purchase Commission 
by which the Commissioners valued the "ter- 
rain Merlo " a plot of ground in the Distnct 
of Moka, belonging to Messrs Desveaux a* 
the sum of Rs fc»,2i4.48c. and which plot» 
ground the Government had intimated it* 
intention to value under the provisions of Ota. 
No. 10 of 1881. 

The " Terrain Merlo '* consists of wrj 
parts •' Grand Merlo " and '* Petit Bfer/o. 
The former extending to 898 acres and tw 
latter to 156 acres of Land. It is partly wow- 
ed and partly in '^ Savane *' and has Wt 
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Bed of late years by the Measrs Desveauz to 
ixpply tlieir mill at '' Cote D^or " with fire- 
ood. Xhough it is distant aboat five miles 
roui tlie mill of <' Cote D'or, " yet Mr. Maria 
>e8veaux. alleges that it was purchased by 
im and bis brothers for that special purpose, 
ad, in. respect of that importaot use to which 
txey put it J they have claimed the large sum 
f Rs ^05,800, as its value, whereas the Go- 
vernment conteods that it is only worth 
JLs 50^000 and that the Commission has thus 
^vço tliem Bs 38^000 beyond its proper va- 
ue« 

It appears that in 1881^ Mr. Janvier Des- 
f eanx one of the co-proprietors of * C'ote 
D'or " and '' Terrain Merlo " died. He and 
his siaL brothers were propiietors of large Es- 
tates in Flacq and Moka, and on his death 
"without children, having married his wife, 
nvbo survived him under the system of '* Com- 
munity of goods '' it became necessary to fix 
Yker^ rights, while Mr. Janvier Desveaux's 
Buccession went to his surviving six brothers 
aoxd the minors Dlcoq, the children of a de- 
ceased sister who are resident in London. 
His heirs took advantage of art 115 of Ord« 
No. 19 of iSbS, by which a partition " à Ta- 
miable '' was gone into with all the formali- 
ties there required. An appraiser, Mr. Gondre- 
villa, was appointed on the 18th August 1881 
hy a Judge of the Supreme Court to value 
the properties belonging to the succession and 
report thereon for the purposes of the parti- 
tion. That gentleman m»de a valuation of all 
the properties both in Ftacq and Moka and 
*' inter »lia" he valued " terrain Merlu" at the 
sum of Ks 50,000. His report shews that he 
took two ddys to perform the operation of 
valuing •' ^'e^lo." The nert important step un- 
der the article of the ordinance referred to was 
the execution of a deed of partition by a notary, 
to the procedure in which, as it is well known, 
alT tlie parties interested were cited to attend. 
By the provisions of that deed the real Es- 
tate was attributed to the brothers Desveaux, 
while the minors Ulcoq were paid by a 
*' Boulte *^ that is a payment of money made 
to them in respect that the various lots of 
real property had fallen to their uncles. The 
whole of Merlo thus became the property of 
the brothers. The deed of partition was of 
nec^fi^ity followed by an application to the 
Supi'^ine Court to homologate it, in the course 
of which there being minors interested, there 
was a reference to the *' Ministère Public " 
who gave a quasi— judicial opinion in fjvor 
ot the homologation of the deed of partition 
and which was thereafter approved of by a 
judgment of the Supreme Court. 



The ground of appeal taken by the Ooveni* 
ment is, that the respondents Desveaux are 
excluded from contending that Merlo being 
thus valued at Rs 60^000 is worth a great 
deal more. 

The Procureur General maintains that the 
respondeots have had a great advantage by 
following the procedure of the 115th article 
of the ordinance on judicial sales, that if the 
law of the Code only ha<l existed there would 
have bet^n public competition and a public 
sale, and that the whole of the procedure un- 
der the ordinance which altered that state of 
the law depends upon the valuation of the 
appraiser which above all things must be true 
and correct that the respondents having ac- 
cepted that valuation and made it the basis 
of a deed of partition and of a judgment of 
homologation of the Supreme Court are now 
estopped from maintaining that its value is e 
much larger sum or any thing else than that 
fixed by the report. 

In developping this argument it was main* 
tained for the Crown that the Messrs Des- 
veaux had made a contract with the " Minis- 
tère Public " and the Judges of the Court, 
and that the latter having by their Judg- 
ment confirmed the estimation of the report 
could not now give more. 

No doubt it is highly reasonable and just 
that a solemn declai ation made in circums* 
tances the most formal and serious which can 
be imaginedi should bind men to the good 
faith and truth of representations on which 
other persons have acted. If fscts once solem- 
ly affirmed were to be again denied, whenever 
the declarant saw his opportunity, there never 
would be an end to the confusion which 
would arise in human afifairs. Lord Coke has 
defined eafoppel thus '^ an estoppel is where a 
'* man is concluded by his own act or acceptan- 
" ce to say the truth.'' This is somewhat vague 
and indefinite and would lead, and indeed has 
led in the administration of the law, to strange 
results, and the progress of law has therefore 
limited that definition in various respects. 
Frohahly the best judicial definition of estopp- 
el is given by Lord Denman in the case of 
Picks rd versus Sears 6 Adolphus and £llis 
Pago 476. 

" The rule of law, he says, is clear that 
" where one by his words or conduct wilful- 
'- ly causes anuther to believe in the existence 
<' of a certain state of things and induqes him 
" to act in that belief so as to alter his own 
*' pievious position, the former is contlnded 
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'' from averring a different state of things 
^ against the latter as existing at the same 
^ time." This definition has been adopted 
almost in the same words by Mr Justice Ste» 
phen in his Digitt of the lato of êtidencê ar- 
ticle lOS. Still Judges of eminence have been 
dissatisfied with the doctrine of estoppel, for 
in the recent case of 8im versus The Anglo 
American Telegraph Company L. Rep. Q. B. 
5 Vol, Page 200^ we find Lord Justice Bram* 
well remarking that '' an estoppel may be 
^ said to exist where a person is compelled 
** to admit that to be true, which is not true 
*' and to act upon a theory which is contrary 
*' to truth *• The doc<rine, however» is firmly 
established and may betaken to meanan admis- 
aion made by some act or language of an px- 
tremely high and conclusive nature-* so high 
and so conclusive, that the party whom it 
affects has not the right to aver against it, 
or tender evidence to controvert it — the fact 
being already admitted, the necessity for evi- 
dence is entirely superseded. The French 
Code seems to contain principles to the same 
effect and probably in all systems of iaw some 
provision will be made for the security of 
men acting, as all men must, upon the rrpre- 
aentations of others. Accordingly Lai om bière 
commenting on the Idôbth article of the Code 
while laying down the doctrine that to be 
of any avail the ^* Aveu Judicaire '' must he 
used in the same process in which it is made, 
go s on to lay down the principle that from 
an " aveu " in a different process *' on peut 
tirer une forte induction " (liaromhière lt35t) 
art â). The question then which the Court 
has to determine is whether the laiv of es- 
toppel applies to the present case. Taking 
the definition of the Law of estoppel by 
liOrd Denman and justice Stephen, we have 
come to the conclusion that it do.^s not apply 
because the procedure under section 115 of 
ordinance fur judicial sales was a matter be- 
ween the parties who had right to the suc- 
cession of Mr. Janvier Desveaux, while the 
parties to the present case are wholly different. 

In addition to that the object of the two 
litigations is quite different. Ihe procedure of 
the former case was adopted to regulate the 
rights of patties who were all members of the 
lame fsmiiy, whereas the present case seeks 
to estimate the value of Land as between cer- 
tain members of that family and a third par- 
ty. It would apply only if a question arose 
subsequently between the parties to the for- 
mer piocedure. It is impossible to hold that 
Messrs Deçveaux have ntade a contract be- 
tween themselves on the one hand and the 
<' Ministère I'ublic '^ and the Judges of the | 



Supreme Court on the other, the latter hawing 
acted merely as officials, considering whetbes 
the proceedings were regularly taken under or» 
dinanoe 19 of 1868. In the present case tlie 
minors Ulcoq whose interests were determin- 
ed under the former case do not now appear^ 
and are wholly unaffected by the claim mads 
by the Messrs Uesveauz against the Govera« 
ment. The law of estoppel would apply if 
the question arose 'between the Messrs Des- 
veaux and the minors Ulcoq, and if it was 
the interest of the former to deny the truth 
of Mr. Gondreville*s report in the subséquent 

Îuestion between them and the said minors-^ 
t further appears to the Court, thaiiba 
Government not having taken this plea be* 
fore the (-ommissioners. it is now too late to 
urge it in an appeal Court. If it were a good plea 
it should have been pleaded before the Com* 
missioners to the effect of rxc'uding all evi- 
dence in the cause, and of holding the Mesura 
DesTeaux, bound entiiely by the proceedings 
which they had taken under the partition 
** à l'amiable "• Ihe proof should have 
been limited merely to ihe protluction before 
the Commissioners of the proceedings taken 
under the Ordinance in question, and they 
should have maintained that no other proof 
was necessary in the rase. When the Oourt 
considers the course of procedure taken by the 
Government before the Commissioners, that 
their agent adduced a ffreat number of wit* 
nesses whogttve their Estimate not only of the 
value of the land^but of the wood on the l.anc', 
they have taken a course whi( h is not consistent 
with a plea of estoppel at mU. The prooedu/e 
therefore remains sim]>ly as a fact to be con- 
sidered by t tie Court »nd the report ofMr. 
Gondreville must be taken rs an important 
article of evidence, and as an admission made 
by the Messrs Desveaux to be taken along 
with the wh«>le other evidence in the cause, 
and not as a final and conclusive fact which ,*- 
prevents the Mfssrs Desveaux maintnining 
that the ** Terrain Meilo ** is of a higher vs- 
lue than the sum fixed in the said report. 

Subsidiarily the Government relied on the 
evidence laid by them before the Conimis- 
sionners as supporting their plea of estoppel, 
and at'ked the Oourt to mitintain the value of 
Hs 60,000 for Merlo, a» the witnesses ad- 
duced by them were all somewhat under the 
sum in the report. As we l<oId that the re- 
port is only an article of evidence, we feel it 
impossible to take it in conjunction merely 
with the evidence of the crown and to leave 
entirely out of view, the evidenoe of the 
claimants, which may be as truly said to be 
good evidence in the cause as is the evidenoe 



18843 



DECISIONS OF THE OOUBTS OP MAUBITIUS 



6T 



of the orown witnessei ; oomipg tp the evi- 
dence iteelf» each of the members of the Court 
has oarefttlly read that évidence^ and is struck 
by the fact of the great discrepancy between 
the Talues given by the crown witnesses and 
those g^yen by the claimant's witnesses. The 
loiprest valuation of the crown witnesses is 
Tts 4SM0 and the highest Rs 49,427 the 
mean of which is Rs 44,878. None of the 
iiritnesses for the claimants value the proper- 
ty at a lower sum than Rs 200,600. As we 
read ttie evidence of Mr. Marin Desveaux 
himself he makes the valuation to be as follows : 

BareUnd Ri 109,600 

Cord Wood 82,800 

Severanoe •• •• •• •• 64,800 

Rs 247,200 



Some of the claimants' witnesses are even 
higher than this sum^ so that the discrepancy 
is very marked indeed ; coming to the details 
of the evidence the difference of valuation 
both of the land and of the wood is remark*» 
able. The crown witnesses estimate the mar- 
shy land from 180 to 160 acres in extent, and 
valuing that marsh; land at Rs 20, an acre, 
the rest of the land they value (apart from 
the reserves) at Rs 60 or Rs 60 per acre. The 
claimants' witnesses^ on the other hand, value 
the bare land at Rs 1 60 to Rs 200 on an ave- 
rage not distinguishing between the various 
kinds of land. The crown witnesses maintain 
that the marshy land which appears to extend 
from 150 to 160 acres and consisting of what 
is termed '' Boue Blanche " is wholly unfit 
fbr cultivation of any kind, while the clai- 
maints' witnesses express an opinion that that 
"«land could be easily drained, and when dried 
would became friable and capable of producing 
the very finest crops of sugar canes. When 
we consider the evidence given in regard to 
the wood, we find as great discrepancies as 
in the case of the Land and still greater dif- 
ficulties arise from the fact that the crown 
witnesses differ among themselves as to the 
quantity of the wood on the land and the 
number of acres which are wooded in one or 
other parts of the Land. The claimants' wit- 
nesses concurred more nearly as to the num- 
ber of acres which contain wood, but differ 
very greatly as to the value of the wood 
upon each portion. It is to be observed also 
that two of tbe claimants' witnesses only 
made one inspection of" Terrain Merlo '' for 
a few hours, and speak from the knowledge 
gained during that time ; others of the clai- 
mants' witnesses made inspections, which 



however do not seem to have been very tho« 
rough, but were coupled with chance visita 
made formerly for the purpose of shooting or 
of pleasure. As a consequence of this cursory 
examination, these witnesses invariably give 
an average value of the whole plot of ground 
not distinguishing the different kinds of Land. 
On the other hand most of the crown witnes* 
ses made three or more inspections, and di- 
vide the Land into various categories. Com- 
paring the evidence of the various witnesses 
together, it is is difficult to find the means 
of estimating correctly and to the satisfaction 
of the Court, the actual acreage of the res- 
pective kinds of Land, and of the Land cover* 
ed with wood and what is bare, and it is 
equally difficult to reconcile the great differen- 
ces of value both of land and of wood as given. 

In these circumstances we have been obli- 
ged to turn from the evidence led by both 
parties to consider carefully the opinion of 
the commissioners, and the grounds upon 
which they have based that opinion. We 
find that they have made five inspections 
getting over a certain portion of the Land at 
each of these— taking means, by frequently 
digging boles, to form an opinion of its value^ 
and being able to form a more correct esti- 
mate of the extent of the various kinds of 
Lands, and of the extents of the parts wood- 
ed and in Savane, than the witnesses seemed 
to have been able to form. It must be remem- 
bered aho that tbe Oommissioners are skilled 
experts, most of them selected by the Qo- 
vernment from their previous knowledge of 
the value of Land, and who for some yearÉ 
past have devoted themselves chiefly 'to 
the valuation of Land, and tbe wood there-* 
on, considering then the evidence which is 
before the Court, we have come to the con- 
clusion that of the three sets of witnesses and 
experts, whose evidence is to be considered^ 
greater weight ought to be given to the opi- 
nion and views of the commissioners than to 
the witnesses either of tJie Crown or of the 
claimants. We see no reason to doubt after 
the five inspections made by such men that 
they have come to a fair conclusion when 
they say in regard to the quality of the soil 
of the two " Merlos *'.— " The greater part 
of it is " ferruginous more or less mixed up 
with lumps of red gravel having the colour 
and hardness of red bricks, although there 
are some patches of free soil such lund to- 
gether with the " boue blanche " which is 
'' a sort of white clay, cannot' be called ^ood, 
''so that, if it is not impossible to plant canes 
" on the two *' Merlos ,'* yet, from the evi- 
*' deuce heard, and judging from the canes 
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•' in the '' boue blanche " of '* Belle Rive " 
*' and what they saw during their several 
'' inspections^ the Commission are of opinion 
*^ that sugar canes could not be cultivated ad- 
** vantageously therej that is with any mar- 
" gin of profit.'* 

If this be the quality of the soil, and its 
capacity to give a profit when planted with 
the ordinary crop of the Colony, we have no 
hesitation in concluding that the valuations 
put upon this land by the claimants and their 
witnesses are much exaggerated. It is true 
that great latitude of opinion with regard to 
the value of Land and as between buyer and 
seller especially if the sale is a forced one, is 
to.be expected, such divergence of opinion 
bas been noticed in almost all the cases which 
have come before the Court. If we relied 
entirely upon the evidence for the claimants, 
we would come to the conclusion, that the 
Commission had sen msly underestimated 
the value of the *' Merlos ". If on the other 
hand, we were to accept the testimony of the 
crown witnesses we must hold that the com- 
mission has allowed a sum of Rs tS8,000, 
more than the true value. But, looking at 
what the commissioners have done, while the 
«• Boue Blanche " of « Grand Merlo '• has 
been reckoned as worth Rs 40 per acre, they 
have estimated the rest of the bare Land 
both of " Grand " and " Petit Merlo " at 
60 and 70 rupees per acre, there are fortu- 
nately various tests, by which the Court has 
it in its power to consider whether there has 
been any great error made by the Commis* 
sioners in these valuations. We have in the 
first place the fact that this is the estimate 
of a body of men who have had great expe- 
rience in the valuation of Land^ and who 
have actually valued much land of a similar 
nature in the immediate neighbourhood of 
the ** Merlos, " ; knowing as we do that the 
Lands of the '* Terrain Malherbe s " and the 
'< Terrain Raffray " which on one side border 
on the land under valuation, were recently 
valued by Judgment of the Commission, which 
valuations were in both cases fixed or con- 
firmed by the judgment of the Supreme Court 
at Rs 60 per acre, and that the bare Land 
of these three territories is very much the 
satpe in quality, we think the value given by 
the Commissioners is fairly tested by a refe- 
rence to what was done in these cases. This 
is supporté*d by the evidence of Mr. GondrC'- 
ville^ who* being called upon by the Commis» 
aiouers to explain the circumstances in which 
he made the report of valuation in the parti- 
tion '^ à i'amiable ** was asked also bis opinion 
of the value of the bare land. His reply was 
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that he believed the land to be bad fi>r cane 
planting and to be worth from Ra 50 to 
Rs 60 per acre. He was speaking of an ave- 
rage, and as he has not estimated the value of 
the " Boue Blanche " apart from the rest of 
the Land, it may be taken that his valuation 
is not dissimilar from that of the Commission- 
ers* Allusion has been made to the fact that 
the bare land of the property ** Belle Rive 
which lies on the other side of ** Ternun 
Merlo '' was valued by the Commission at an 
average about Rs 160, but the land was 
actually under cane cultivation with all the 
roads and other accessories necessary for the 
purpose. Whereas this portion of '' Terrain 
Merlo " which borders on " Belle Rive " is 
composed, as seen from the plan, of awampa 
and marshy lands. 



Their view then, seems to be confirmed by 
the real facts and circumstances of the case, 
and the Court feel that it cannot be wrong 
in. the conclusion that the report of the Com- 
missioners is the safest guide, by which they 
can be led, and presents along with the real 
evidence a stronger and more weighty body 
of testimony than that tendered by either of 
the parties in the cause. The Court notice 
that the Commission have estimated the ex- 
tent of marshy land at 161 acres and 94 per- 
ches. This is their own estimate not of marsh, 
but of marshy land, the soil of which is the 
^ Boue Blanche '* so much teferred to. We 
observe that the measurements of two sui- 
veyors Forder and Frogerays make in all a 
little more than 9^ acres of marshes and 
swamps, while the evidence led reckons them 
at various very different figures from 20 acres, 
which is the estimate of some of the claima]^t^' 
witnesses, to 150 and 160 aores given by two 
different Crown witnesses. The Court hu 
felt some difficulty on this branch of the case. 
But looking to the fact that the Commu- 
sioners do not spe^k of marshes and swamps 
but divide '' Grand Merlo " into reserves, 
marshy land and land which is neither re- 
serves nor mavshv, and that the quantity of 
marshy land fixed by them comes very nearly 
to that given by some of the witnesses and 
thsit that quantity has been fixed by them with 
reference to two other quantities of land, so 
as to make up the whole of '* Grand Merlo " 
we do not think it expedient to interfere 
with the distribution of the land thus made 
by the Commissioners. Baving carefully read 
the evidence and comp»réd the views of the 
various witnesses, we are satisfied that the 
divisions uf *< Grand '^ and '* Petit Merlo '' 
into the kinds of t$oil fixed by the Commis* 
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monera baTe been wisely done» and justified 
by the circamstanoes of the case. 

The same course of argument applies to the 
valuation of the wood, and of the extent of 
timber^ Cord Wood and charcoal which can 
be made upon the Land and certain portions 
of it. To that valuation Messrs Desveaux 
assent» while the Crown objects to it. In all 
sncb matters great weight must be given to 
the impression made upon the Commissioners 
by their minute inspections of the land and 
TTOod and in considering their figures and those 
given by one set of the witnesses we feel that 
the result to which they have come is based 
upon, their own knowledge as experts, co'ipled 
with the evidence given by these witnesses, 
and that it is impossible for us to upset these 
valuations merely on the general asserfim that 
the Commission had valued the wood at too 
high a figure. This general allegatio i was 
the sole criticism made on this head of the 
Commissioners' report and we were given no 
data on which we . can conclude that the 
Oommissioners have fallen into error. 

We now come to consider the claim for 
severance made on behalf of Messrs Desveaux 
by Mr. Marin Desveaux and his witnesses. 
The sum claimed is a formidable one varying 
from Bs 100,000 as njade by Mr. (/hasteau 
to Rs 54^800 made by Mr. Desveaux. He 
maintains that he and his relations purchased 
** Merlo " with the view of supplying " ('ote 
D*or ** with wood and that it was their inten- 
tion to put it " en coupe réglée " so as to 
afford his mill a constant supply of wood. 

The law gives as one of the bases of the 
valuation of land ** any diminution in value 
** of the remainder of the land or estate be* 
** longing to the same proprietor caused by 
** severance of the land to be acquired." 
"^X'Faf. 8 Section 30 of Ordinance 10 of 18i5i.) 
Two elements seem nececisary in applying 
this provision, first that ttiere shall he a dis* 
unitïng of one piece of land from another and 
secondly, a diminution of value of the land 
which remains with the proprietor. In the 
present case, though *' ^erlo '' was of great 
value to " Cote D'or " as a source of wood 
supply it is scarcely possible to say that 
*' Cote D'or and Merlo " formed the same 
JBstate though there was a certain connec- 
tion between them by the use which the pro- 
prietors of the one Estate made of the other. 

• 

We quite admit that lands which form the 
same Estate need not be joined continuously 
and that it is enough if they be adjacent, but 



the lands must at least appear to be parts of 
the same Estate, and the one be a dependea* 
ey of the other, and so united in use and oo» 
cupation that the one would naturally be sold 
with the other. But *' Cote D'or " and " Mer- 
lo " are far separated, were acquired at diffe* 
rent times by different titles, and have been 
dealt with as separate Estates in the deed of 
partition to which reference has been so fre- 
quently madp. In it they were separately 
valued and the one was not thought of ai 
part and pertinent of the other. The mere 
fact that '' Merlo "supplied wood to'' Cote 
D'or " no more constitutes the former an 
iutegral part of the latter, than if '' Merlo '' 
had heen a coal mine from which fuel was 
oht'iined. Again has ** Cote D*or '* been 
diminished in value as a sugar Estate 
by the fact of the Government acquiring 
'^ Merlo " ? It cannot be alleged that the 
quantity of land which can be put into sugar 
cane cultivation is diminished, for " Merlo " 
was never intended to bs cultivated as a sugar 
Estate and could never have bt>en used as a 
means of giving rest to any exhausted land 
in " Cote d'Or. " It follows that *' Cote d'Or '* 
as such is unaffected by the loss of " Merlo " 
and its value as a Sugar Estate would be 
undiminished. It is sufficient for the deter- 
mination of this question that there is no 
proof, not even the semblance of proof 
in the present case that ** Cote D'or '' as a 
sugar Estate would be lessened in value. 
We therefore reject the claim for severance. 
With this claim for severauce is intima- 
tely connected a claim for indemnity made 
in respect of the deprivation of firewood, 
which resulted from the prohibition of the 
Government made on 10th May 1881. It 
appears that Messrs Desveaux apprehensii&e 
that Merlo would be taken from them, pro^ 
ceed(*d to secure as much wood as they could 
possibly fell before the proclamation was is- 
sued. This bupply of wood satisfied their 
wants till the present year, when they were 
obliged to buy 500 cords of wood to add to 300 
whicti re ain of the supply they had laid in, 
800 cords being necessary for the yearly sup- 
ply of their mill. The Commission have given 
the Messrs Desveaux the intiinsic loss which 
the purchase ot these 500 cords of wood has 
caused them, there being deducted from the 
gross price thecost of felling and transporting 
the timber and secondly the value of the 
wood itself. It was contended by the learned 
Counsel of the proprietors, founding upon the 
4th paragraph of section 80 of the Ordinance, 
that as the Messrs Desveaux must for the 
coming year's crop and for each s\^co0§sive 
year thereafter buy 800 cords of wood for each 
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crop of flugàr, that such expense was dttect 
damage which must reasonably hare been 
within the view of the parties when the Go- 
remment prohibition was issued. 

This is a question no doubt of some impor* 
tance to Messrs Dem^aux^ but we think it 
may be disposed of very shortly. In the first 
place it is clear that the Commission in giving 
Bs 4500 of indemnity have considered that 
that indemnity would be due from the date 
of the proclamation, and has reckoned that 
the previous years damage has been compen 
sated by the possession of the extraordinary 
supply of wood which had been obtained by 
the Messrs Desveaux. In the next place refer- 
ring to the previous decisions of this Court, 
we hold that no damage is due for the mere 
delay which may occur in the settlement of 
the price which the Government is to pay. In 
the third place, we are of opinion that the 
demand for an indemnity for an indefinite 
number of years based on a percentage of the 
supposed diminished value of ** Cote D'or '' is 
a fallacious argument which cannot be admit- 
ted. If the project is carried out of completing 
this transaction, Messrs Desveanx will obtain 
for the land and wood a sum ot nearly 
Its 90,000, which comes in room of the sub- 
ject itself and the produce with which the 
subject supplied them. In place of " Merlo *' 
they will have its price and the price of the 
wood in their pocket, with the interest of 
whichj if invested at the usual rate of interest 
in this Colony they will be able to purchase 
more than 800 oords of wood each year. 

This can be shewn by a simple calculation, 
at Bs IS each, 800 coids of wood represent a 
value of Rs ls;,000. But from this is to be 
deducted the costs of making the wood, which 
according to the evidence cannot be stated 
at less than 3 or Rs 4, whilst the cost of car- 
riage according to the evidence is not less 
than Rs 4. By putting the cost of making the 
firewood and carting it to the sugar house of 
I' Cote D'or " at the reduced price of Rs 6, it 
is found that from the price of Rs 12,000, the 
sum of Ks 4,800 has to be deducted. This 
brings out Rs 7^00 which represents a low 
rate of interest on Kb 90,000, 

If the Court were to assent to the argu- 
ment of the claimant's Counsel, the Govern- 
ment would not only pay them the value of 
the land and the wood presently on it, but 
would also pay them an additional sum by 
way of tK>e capital of an annuity which would 
in truth constitute a second price of the sub- 
ject sold. We do not think that this was 



meant to be covered by the wdrds of the 
dinance, which give damage as the natural 
and immediate consequence of the prohiM- 
tion. There is a small sum of interest given 
by the Commissioners upon the aforesaid earn 
of Rs 4600, on which it is enough to say we 
agree with the Commissioners upon this pcnnt. 
Messrs Desveaux having been compelled by 
the effect of the interdict on their forest to 
disburse a certain sum of money for fuel, it 
seems only fair to allow them interest on 
that sum as to the sum of Rs 10,000 whici 
the proprietors of Merlo '^ spent inburi&fi; 
the servitude right of way through " luSe 
Rive '* and ** Hermitage, '^ it v^as admitted 
by the learned Procureur General, that, if 
the Messrs Desveaux were not bound by the 
law of estoppel, that sum would be doe m an 
item of claim to them, and as we have held 
that that law does not apply, we support the 
views of the Commissioners in this respect 
also. 

Having thus gone over the various points 
which were urged in this somewhat impor- 
tant case, we conclude by confirming the re- 
port of the Commission. 
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Charob of aidino and abbtting rir CRïÈfx 

OF FOBGBRY. — VbRDICT OP GUXLTT. — MO- 
TION IN ARRBST OF JUDOMBNT ON OKOTJND 
OF DUPLICITY OF INFORMATION AND CON* 
MUNIOATION WITH JURTMBN. 



In ihii case the prisoner was arraigned tmdsr 
an information far aiding and abetiina vt^ 
the crime of forgery. The information cdk- 
iained several counts ; the jury hamm^ rs' 
turned a verdict of guilty, the prisemer^s 
counsel moved in arrest of judgment Ofi 
ttoo grounds : lo. because it was averred 
in 09ie of the Counts of the information that 
it was by means of a certain promise that 
the prisoner had investigated, and gisen 
instructions far the crime of forgery* 

So. because there had been communicatien 
with the jury* 

On this latter ground, the prisoner's eounsel 
moved that an enquiry may be made by ^ 
Court into the allégea facts qf communia' 
tion. 
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elii hy tfk^ Ckurt on the fitêi ground : 

• T'A€it dtdplicity in an information may be 
ohJ^et^A to hy demurrer^ but thai it cannot 
ho n^cui^ tlie object of a motion in arrest of 

*>•_ Thi»t '^ instigating and giving instructions 
irè €s cfime of forgery " are not a double 
O'ff^ttCB^ hut only one offence, and that ao^ 
cor€ii9t£fly there was no duplicity in the 
itsform€Mtion. 

ielii on the second ground : 

.Om Th€st there was nothing before the Court 
nohich zooxjdd tend to shew that there had 
been any improper communication with the 
fury. 

tom That tliere was not even prima facie 
ei^idenoe that there had been an attempt to 
bribe the jury or to influence them in any 
u>ay tohatever, the Court could not order an 
enquiry asked for, and could not delay 
passing sentence on the prisoner. 

The nèotion in arrest of judgment was there* 
fore refused on the two ground$ set forth 
by the prisoner's counsel. 



QUEEN 



versus 



CAMAL BOUDOU. 

Before 
His Honor E. J. LsclxziOj— Chief Judge 
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L. Cox, — Her Majesty's Procureur and 
Advocate General^ appearing for the Queen. 

L, ROUILLARD AND T. L. JbNSINSj — - 

Counsel for Carnal Boudou. 

A. Rohan and E. Chaillet,— Attorney 
for the same. 

filth June 1884. 

The Chief Judge : The motion in arrest of 
Judgment is here made on two grounds. The 
first ground being that of duplicity, or other- 



wise that the indictment was doubtful 
^* according to the words used in the Enslish 
criminal procedure '^ because in some of the 
charges it was averred that it was by meanff 
of a curtain promise that the prisoner haid 
instigated and given instructions for the com- 
mission of the crime of Forgery. 

In the first place I think it results prettT 
clearly from the decisions in the English 
CourtRyWhich must be our guide here, that in 
criminal cases duplicity in an indictment may 
be objected to by demurrer but that it cannot 
be made the subject of a motion in arrest of 
judgment. Besides this I have no hesitation 
in saying that I do not find there is duplicity 
in the informatioDj because it is the same 
ofience which is charged ; for instance, I read 
from Archbold two cases in which it was ru- 
led there was no duplicity and which have some 
similarity to the present case. 

'' Saying several overt acts in a count for 
** high treason is not duplicity, because the 
" charge consists of the compassing &c and 
'' the over tacts are merely evidences of it ; and 
** the same as to to conspiracy against that 
" the defendant published and caused to be 
'^ published a libel is not double for they are 
** the same offence. '^ 

Instigating and giving instructions for the 
crime of forgery, are not in my opinion a 
double offence but only one offence. I there- 
fore rule on the first point that there is no 
duplicity and refuse the motion which is made 
on that ground. 

With regard to the second point I must say 
that after having read carefully the different 
authorities mentioned in Archbold, and those 
quoted by Mr Cox here to day, especially the 
case of JRegina v. Dizou (whicn I think 
applies, although it was decided before the 
passing of our jury ordinance and the crimi- 
nal procedure ordinance) I would perhaps 
have had no hesitation in refusing the motion 
under the circumstances of this case. Howe- 
ver as the authority of Begina v. Salomon^ 
a judgment delivered by Mr Justice Mure last 
year was quoted by both sides, before giving 
a decision which might appear to be opposed 
to a previous decision of one of my brother 
judges, I should like to confer with him and 
therefore I will reserve my decision on the 
second point until I have done so. 
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SOih June 1884. 

The Chief Judge : I have conferred with 
my brother Mr Justice Mure about the judg- 
ment he delivered in the case of Salomon, this 
case having been quoted by the defence, 
in favor of tbe motion made in order to obtain 
from the Court an inquiry into the alleged 
fact of communication of some jurymen with 
the public. From my conversation with Mr 
Justice Mure, it appears as my impression 
was after reading his judgment, that he gave 
no decision on the point ot law. 

The point of law raised here is that a mo- 
tion in arrest of judgment should be grounded 
only, according to the rule laid down in 
Archbold, on some objection arising on the 
face of the record, and that no defect in the 
evidence or irregularity in the trial can be 
urged at this stage of the proceedings, Mr 
Justice Mure explained to me that the reason 
i^hy he went into the fact in Salomon' < case 
was that, although the Crown objected to his 
going into the facts (no objection was at first 
made upon the question of law) and did not 
admit anything, the Registrar an officer of 
the Court, having admitted at the very same 
moment in Court tbat he had allowed one 
of the jury men to go to his office in order 
to deposit some key which he had with him, 
he the learned judge thought it advisable as 
the permission had been given without the 
authority of the judge by an officer of the 
Court, and there had clearly been a separation 
of one of the jurymen from the rest of the 
jury pending the trial, that he should go into 
the facta in order to see to what extent that 
permission, which did not emanate from the 
judge himself had been used orabuHcd by the 
jurymen. Here, certainly, the facts are very 
'different ^immediately after the verdict one of 
the Counsel for the pri8oner,Mr Jenkins, rose 
and moved in arrest of Judgment on two 
grounds, on one of which 1 have already gi- 
Ten my decision, and on the other viz : that 
there had been Communication with the jury, 
he asked for an adjournment till the next day 
in order lo file the necessary affidavits to 
8upi*0Tt that part of the motion, and as it 
was late in the day I told the parties that I 
would not paFs sentence that day because I 
wanted to consider the sentence to give, I 
would make no objection to the adjournment ot 
the case and would hear the arguments of 
Counsel on the point. The next day Mr Jen- 
kins was ill, but the prisoner was represented 
by his other Counsel Mr Rouillard, and the 
case was again adjourned till t o'clock in or- 
der^ to ^allow Mr Bouillard to prepare him- 



self upon the legal points to be ariçoed is A 
case. At that time an affidavit by the attor 
ney for the prisoner was read and filed and ii 
runs in these terms. '' I Blysée C^haiflet. ol 
'' Oovernment street Port Louis, attorney t( 
" law make oath and say that I am the àttoi- 
^* ney of the prisoner that I have been inform- 
*^ ed and verily believe that certftin of tbe 
'^ Jurymen had communication during the 
*' trial, with one of the witnesses of tbe 
'' Crown whilst the examination of the saij 
'' witnesses was not yet over. That I faive 
'' been informed at half past eleven of tlie 
" clock this day and verily believe that certain 
c.f the jurymen had during the trial ot the 
cause communications with the fi^eneral pu- 
" blic ". 






The learned Procureur General mamtaioed 
that it was too lace to go into the question of 
knowing whether or not there had been com- 
munication between the jury and outsiden^ 
ami paid that at all events the affidavit wu 
insufficient, because it was not even prima 
facie evidence that there had been sucbt 
communiration. The rule laid down in Ârcb- 
bold seems to be very broad indeed— it saji. 
" No defect in the evidence or irregularity at 
the trial can be urged at this stage of theps- 
ceedings '\ 

In this case however I would not like to 
give my decision upon that rule. I must state 
that I a on not sufficiently informed as to the 
law in England as regards the application of 
that rule to cases like the present one, in order 
to go the length of saying that even if I had 
prima facie evidence before me thai iheie had 
been an attempt at tampering with the jury or 
bribing them that I would refuse to hear e?i- 
dence on such questions, but I need not give a 
broad decision upon that rale here,! amsst/i- 
fied that the facts of this case, such as they are 
alleged, do not justify me in delaying p^sâiuf 
sentence on the prisoner. In the first plaoe I 
am not satisfied that the prisoner or his 
counsel did not know what they allege before 
verdict, for although the attorney declaTes 
that he was informed of the communicatioa 
on Friday only after the adjournment of tbe 
case,we have this fact that on Thursday imm^ 
diately after the verdict was given^ Mr Jen- 
kins rose up and said thjre had been comma* 
nication between the jury and the public I 
am not satisfied that before the verdict wai 
given he did not know that such commuaica- 
tion had taken place, and certainly if it be 8(^ 
it was the duty of the counsel not to keep 
that fact to themselves. They shoald ha^ 
told the Court of the fact and the Court 
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rould Have investigated into it and seen 
vlietlier tlxe communication was an innocent 
>ne or not* But there is more, there is no 
loubt^ tliat in England the jury is not dis- 
hargeA -^svYien facts of communication are 
iroufflit to the knowledge of the Court pend« 
ng t\io trials and are then investigated into, 
inless tlie Court is perfectly satisfied that the 
'.omTYiunication of the jury was of such a 
lature as to influence their verdict. Now 
tiere there is not even an attempt on the part 
:>£ the attorney for the prisoner to say what 
was the nature of the communication. In the 
first place he merely says he has been in- 
formed. It would have been very easy to 
Y>T\T\g ao affidavit of the person who informed 
faim^ the facts would have been stated, and 
the Court would have been able to discern 
^vhether the communication was of such a 
nature as to influence the verdict of the jury. 
This was not done. I have therefore nothing 
before me which would even tend to shew 
that there has been any improper communi- 
cation^ and as I have said it is not only on 
jyrima facie evidence of improper conmuni- 
cation that the Court, even when the trial 
is going on, looks into the facts in order to 
see whether the communication was of soch 
a nature as to affect the verdict of the jury. 
I therefore say that I would not be justified 
under such circumstances in delaying pass- 
' Ing sentence on the prisoner. Let us sup- 
pose that instead of a verdict of conviction 
there had been a verdict of acquittal in this 
case^ would the Crown upon an affidavit of 
the Crown Solicitor of the same nature as 
that which I have before me emanating from 
the attorney for the prisoner, have been enti- 
tled to ask for an enquiry into the facts with 
tl\e view to obtain an order of the Court to 
avoicT' ihe verdict ?— I have no hesitation in 
Baying the Crown would not have been enti- 
tled to do so. The rule must be the same for 
the prisoner as ior the Crown, and if the 
Crown could not upon a verdict for the pri- 
soner, have asked the Court to enquire into 
an alleged communication, the nature of 
which is not even precised, the prisoner has no 
more rights than the Crown in the case of a 
verdict of conviction. 

I must again state that I do not refuse the 
motion upon the broad rule which is laid down 
inArchbold,because as I have already explain- 
ed, I am not at present satisfied that such 
rule should always apply without any excep- 
tion—it may be that my decision would have 
been otherwise if I had had before me an 
affidavit of another nature, for instance, if I 
had an affidavit alleging that there had been 



an attempt to bribe the jury, or to influeooe 
them in any way whatever. 

But I have no affidavit of that sort and no 
prima faeie evidence of that nature before me, 
and I must therefore refuse the motion in 
arrest of Judgment, 



SUPREME COURT 



Claim of certain shares frahdulbntlt 

TRANSFBRRED IN ANOTHER FERSON's NAKB. 

Ciroumsiances under which the Court ruled 
thai certain shares of the Mauritius Sugar 
Estates Company which had been fraudu- 
lently transferred &y one of the defendants 
in his own name, were the plaintiff^s pro» 
perty, and that they should be registered as 
such in the Company*8 books. 



BRONNEB,— Plaintiff 



versus 



ALLY find ors,— -Defendants 



Before 

His Honor Eugène Jules LECLtfzio^-^Chief 

Judge 

and 

His Honor John Rouillabd^— Acting 

Puisne Judge 



O. OuiBERT^^-Counsel for Plaintiff 
E. LeblanCj — Attorney for the same 

A. HuGUESj— -Counsel for Defendants 
T. Nicolas,— Attorney for the same 



Record No. 22|104. 



2nd July 1984., 



In this case the original plaintiff Mrs* 
Bronner alleged that she was the bona fide 
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owner of 200 sbarei of the ICauritiuB Sugar 
Estates Company of the nominal value of Rs. 
100 each ; tnat she left for France in Sep' 
tomber 1682 carryioi; away with her those 
800 shares ; that, after she had left, her 
agent, Mr Boulé, applied to the manager of 
the Company for the dividend declared, and 
he was informed that 186 shares only figured 
in the books of the Company in the name of 
Mrs Bronner and that 14 shares Nos. 13437 
to 18460 were registered in the name of 
James Lomas. The plaintifiF further alleged 
that Lomas had been during some time prior 
to the 5th September 1882 enjoying her confi- 
dence, that sne had entrusted to him the 14 
shares above mentioned to be registered in her 
name, and that he induced her to believe 
that the transfer had been regularly entered 
by endorsing the 14 shares as her attorney. 

It was also averred that Lomas, who was 
afterwards prosecuted for embezzlement at the 
request of the plaintiff, absconded from the 
Colony in June 188S, and had before leaving 
sworn an affidavit alleging that he was the 
owner ofthe 14 shares now claimed, and had 
mislaid them in April 1838 while removing 
from one house to another ; that Arthur Aly 
alleging that he had purchased the 14 shares 
from Lomas, Boulé wrote to the plaintiff 
who sent from France the 14 shares, which 
she declared, are her property. The plaintiff 
asked the Court to decree that the alleged 
transfer made to Aly by Lomas is fraudulent, 
and that she is the exclusive owner of the 14 
shares. 

The defendant Arthur Aly was at first the 
sole real defendant called (besides the Mauris 
tius Sugar Estates Company who filed a plea 
to abide by the decision of the Court) but 
after having partly heard the case the Court 
ordered that Lomas being present in the 
Colony be made a party to the cause. 

The plea of Aly denied generally the facts 
alleged by the plaintiff, and averred that his 

Îurchase from Lomas was a bona fide one. 
'he plea of Lomas was to the same effect. 

Parole evidence was objected to, but the 
Court ruled that the plaintiff, holding in her 
possession the certificates of shares with an 
apparently regular endorsation, and the ques- 
tions raised being fraudulent manœuvres and 
trancfaocions on the part of the defendants, 
oral evidence was admissible. 

Several witnesses were heard on both sides 
and documents filed. 



After a careful consideration of tfaa evii 
denoe, we have come to the conclusion tha^ 
plaintiff is the owner ofthe 14 shares whîc& 
are the subject matter of this suit. 

The shares are endorsed under the headiog 
''Signature of the transferee" *'Jame9 £t»ma4 
suivant pouvoir de Made Y ve. Bronoer.'' We 
have before us a power of attorney giren by 
Mrs. Bronner to Lomas to sign the transfers 
of shares in the books of the Companj, ibis 
power was left by Lomas in the hands of the 
manager of the Company when he began 
signing transfers on behalf of Mrs. Bronner, 
It is true that this power was at first made 
for the transfer of twenty shares oo the 2Sth, 
May 1881, but the following words were added 
'' en outre accepter tous autres transferts de 
la dite Compagnie. " Lomas now says that 
he did not add those words, and that each 
time he signed transfers for Mrs Bronner 
he had a special power, but this fact h 
denied by Mr Hugnin, the present Secre- 
tary of the Mauritius Sugar Estates Com- 
pany, who declared thai the only povar 
in virtue of which Lomas signed the tran^^iv 
of 186 shares for Mrs Bronner is the <s» 
now in Court. 

Lomas, to explain how Mrs Bronner was 
in possession of the shares, said that in Jaae 
or July 1882, wanting money to buy shares of 
the Sebastopol Company, he went to see Mn 
Bronner and offered the 14 shAren of tha 
Mauritius Sugar Estates Company to het for 
sale, that whilst she was making up her 
accounts to see whether she had sufficient 
funds to buy, he wrote the words '^ suivant 
pouvoir de Made. Vve. Bronner " under his 
own signature which already existed on the 
back of the shares since the time b^i ^^ 
purchased the shares for himself,thinking that 
Mrs Bronner would give him a cheque together 
with a special power to sign the transfer^ and 
that he would have completed the endorsatioa 
with a new signature of his name under those 
words at the time of the registration in the 
books and in the office of the company. He 
adds that Mrs. Bronner telling him to come 
the next day for an answer, he left the shares 
so endorsed by him in her possession, and 
that the next day Mrs. Bronner refusing to 
buy he did not claim back the shares, and 
forgot all about them until he was on the 
point of leaving Mauritius in June 1885. 
Those explanations are simply incredible. We 
cannot believe that a man who wanted to sell 
his shares in order to raise money to make a «^ 
speculation, could have so easily left thos» | 
shares in the possession ofthe person to whom 
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tliey liad b<en proposed and who had refused 
to purchase them, and immediately afterwards 
fbi^otten ^vhat had become of them. In June 
1883 Mrhen Lomas was prosecuted at the in- 
stance of Mrs. Brenner's agent for embezzle- 
ment of shares of the Central Rum Ware- 
liouae and was on the point of absconding 
from tl&e Oolony, he swears an affidavit in 
'vrlxiclA he states that in April last ( that is 
IBSS*) Ixe removed all his moveaole effects from 
one nonae to another, and that after such re- 
moval he has never seen the shares. This affi- 
davit iMras made for the purpose of enabling 
Arthur ^ly to obtain duplicate shares from 
tbe Oompaiiy, and does not agree with the 
evidence given in Court by Lomas. The sha- 
res had left the Colony with Mrs. Brenner in 
September 188S and could not be in posses- 
sion of Lomas in April 1 883. The affidavit is 
in our opinion as false as the reaiions given in 
Com t in order to explain the possession of 
Idrs. Sronner. Mrs. Bronner having died 
Bince the action was entered it has not been 
possible for the plaintiff to show exacily how 
she became the owner of the 14 shares in dis- 
pute, but the compromise signed by Lomas 
about the Central Bum Warehouse and his 
letter to Aly concerning Pierrot are proofs 
emanating from himself which show that he 
^vas not overscrupulous, and whateVet criti- 
cisms may be addressed to Pierrot his deposi- 
tion is certainly more trust worthy than that 
of Lonias, and when w^read it with the entry 
on the back of the shares, the possession of 
^ -^he shares and the impossibility of Lomas to 
explain the entry and possession in a satisfacr 
tory manner, we think that the only reason- 
able oonclusion to arrive at is that some time 
before her departure from Uauritius Lomas 
sold the 14 shares to Mrs Bronner. left them 
with her and induced her to believe by means 
of the words ** suivant pouvoir " written under 
t his signature that he had really caused the 
4m4xa2^^er to be registered in her name in the 
hooks of the Company, 

With regard to the endorsation it was 
stated that Mrs Bronner could not have con- 
sidered it as sufficient because the signature 
of the manager or secretary was not opposite 
the last words in the column headed '' signa* 
ture of the transferee " as is usually the 
case ; but Mr Hugnin has declared to us 
that there was no fixed rule as to the line in 
which the signature of the Secretary is writ- 
ten. This difference is not at all events of 
much importance in a case in which we are 
satisfied that the party who signed as trans- 
feree '' si)ivant pouvoir ** purposely, omitted 
to complete the transfer by means of a regis- 



tration in the books of the Oompany^ with 
some fraudulent intent in bis miudL We ars 
therefore of the opinion th^t Lomas, if heersr 
was the bona fide holder of the 14 shares, had 
parted with the ownership thereof in favour 
of Mrs Bronner in 1^82« and that in June 1888 
when he apparently sold them to Aly he had 
no rights in them. 

For Aly it was argued that however frau* 
dulent may have been the conduct of Lomaa 
towards Mrs. Bronner he, Aly, purthased 
bond fide from Lomas and for valuable consi'' 
deration. 

The title which Aly holds is a declaration 
signed by Lomas on the Ist of June 1883 by 
which he acknowle^dges having sold to Aly 
the li shares and having received Rs 2)^40 as 
the price thereof, and he authorizes Aly to 
do the needful to obtain duplicate certificates 
of the shares, the original certificates having 
been mislaid. Aly applied to the Company and 
produced the affidavit of Lomas to which we 
have already alluded^ but in the meantime 
the Company having been warned by Boulé 
of the fraud thaè had been practised on Mrs 
Bronner, his principal, the duplicate shares* 
were not delivered and the sale by Lomas 
to Aly was not registered in the books of the 
Company. 

So the only title held by Aly at present is 
that document of the 1st June 1883 signed 
by Lomas — even if we were to admit thst 
Aly was a bona fide purchaser it is doubtful 
whether he could invoke any preferential 
right here. Could Lomas have given him a 
good title at a time that he was no longer^ 
as we have decided, the owner of the shares ? 
Can that title, having remained incomplete 051 
account of the refusal of the Company to 
register it in presence of the opposition lod- 
ged by the plaintiff, be of any avail to Aly ? 
But we do not think it necessary to decide 
those points of law in this case ; the guilty 
knowledge of Aly and his participation in the 
attempt of Lomas to defraud Mrs. Bronner 
resulting very clearly from the evidence. 

In reality Aly does not prove in a satisfac- 
tory manner that he bought from Lomas ; 
the declaration of the 1st of June 1883 signed 
by Lomas, to which we have referred, was at 
first made leaving'the name of the purchaser 
in blanks the name of Arthur Aly was not 
inserted by Lomas ; the sale is declared to 
have been made for Bs ^t^O and Aly who 
invokes this paper as his title admits that 
the consideration mentioned is to a c^aia 
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point untrue — he says he has given only Bs 
1860^— when we look at his examination we 
see that he relates a story which destroys the 
value of the title he invokes. Barrister 
JoUivet whom he consulted told him he could 
not be safe until he had the duplicate cerlifi- 
eates and the registration of his purchase in 
the books, and yet he buys on the )st of 
June before attempting any of ihese formnli- 
ties ; and he buys knowing^ full well that 
Lomas was prosecuted for the embezzlement 
of shares of the Central Rum Warehouse 
and he pays before he gets the duplicates and 
{he registration. Aly says he paid in notes 
although he had money in the bank but he 
adds, he had not much confidence in the banks 
and deposited only small sums. Aly also says 
that tie was to resell the shares and to hand 
over to Lomas the difference, but this was 
merely a verbal agreement — this way of doing 
business is certainly not to be found in the 
oidinary coiirse of affairs, and we cannot 
believe that a man, who appeared to us in the 
box to be very shrewd, wot>ld havo acted as 
he did if there had been an honest transaction 
between him and Lomas. Pierrot has most 
solemnly declared that, in letters written by 
Aly to Lomas which were lefi with him by 
this latter and afterwards taken away, Aly 
had admitted that he Lomas was the owner of 
the shares ; if tbis deposition stood alone we 
might perhaps have had some difficulty in 
accepting it as sufficient evidence against Aly, 
but when we read it with the deposition of 
Dr Pougnet to whom Aly merely said that 
he had advanced money on the shares, and 
also with the other facts of the case already 
alluded to by us, we have no hesitation in hold* 
ing that Aly acted simply as the accomplice 
of Lomas in his attempt to defraud Mrs. 
Bronner. 

The Judgment of the Court is that the 14 
shares mentioned in the plaintifl's declaration 
are her property and that they should be re- 
gistered as such in the hooks of the Company. 
The plaintiff's costs and those of the Mauri- 
tius Sugar Estates Company to be paid by 
the defendants. 
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8IJPRERIB COURT. 



Claim of E^s S682 fob repairs to a hulk 
HIRED BT Defendants, and for loss of 

ARTICLES LENT TO THEM. — ART. 682 CODB 
DB CoitMBRCS^ 1841 CiTIL Ck)DB, 



The defendants, by a uriUen doewn^^mf, 
from the plaintiffi a huik to ta^doA 
agreed to ep'eei certain repair e. Ttk^ 
were found to he insufficient and 
tiffs agreed to perform certain 
repairs upon the ^verbal promise of^ 
fendants to pay for them. 



Hm 



tJke Hc- 




In addition the plaintiffs lent the 
ants certain articles surh as anchar-s, 
leys 8fc. to the value of Bs 3032 6ts/ s^ 
did not form the subject of written aoniraet. 

During a hurricane the hulk and artiàU9 ar^ 
alleged to have been lost» 



On the plaintiffs proposing to eaU 
to prove repairs and loan^ the defendani 
objected on the ground th'it under cartieU 
1341 of the Civil Code evidence uxss nai 
admissible contre et outre the contents of 
a written document^ but both parties aek' 
nowledged that there was an ezcepHon to 
this Rule in commercial matters. 

Held that in hiring the hulk the dofendaMs 
had acted commercially and that the PhifS* 
tiffs are entitled to lead evidence in proof of 
the claim, further that the repairs effectua 
by the plaintiff and the articles borrowed 
by the defendants formed part of the eon* 
tract by which the hulk was hired and that 
both might be proved by witnesses. 



THE DEY DOCKS COMPANY, FUinûSd 



versus 



SOOPRAYA MODELY& anon« Defendants 



Before 
His Honor Andrew Mr REf«— Puisne Judge 



and 



His Honor John RourLLARD^^Acting Puisne 

Judge- 



P. L. ChastellieRi— -Counsel for Plaintifli 
A. J. CoLTN,— Attorney for the same 

W. NEWTON^—Counsel for Defendant 
H. BBRTXN^-^Attorney for the same 

Record No. tt^70 
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éth July 1884. 

Ibis action « which is one of three institu- 
ted 1>y the plaintiffs against the same defen- 
dl&n^Sy a claim of three thousand, six hundred 
mod eighty two Rupees (Rs. 3682) is made : 
Is^ for certain repairs to a hulk hired by the 
defendants from the plaintiffi on or about the 
t'^^lfft.li of October 1883; 2o. for sundry 
i^Tti^les alleged to have been lent by the plain* 
^^vfiTe to the defendants about the same time 
'wVàlcli articles were not restored to the plain- 
tîfife in consequence of the hulk having been 
lost ^on the reefs at Black River during a 
litanrîeane which took place on the sixth day 
of Xlecember 1883. 

Tte facts of the case may be shortly staled : 
To^wardsthe endoflHStyear. the ship 'Lark- 
spiir** was capsized whilst enteriog the harbour 
of Port Lonis. The ship, in the state in which 
it lay under water^ was sold by public auction 
to tlie plaintiffs, who, soon after, hired from 
tlio Dry Docks Company the hulk "Mars " 
'with the object of raising the sunk vessel. A 
'written agreement was made between Mr. 
I^assime, as representing the Dry Docks Com- 
pauyt and the defendants, under date the 
tiTVeîfth October eighteen hundred and eighty 
tliree, and the plaintiffs bound themselves in 
their contract with the defendants, to perform 
to the hulk certain repairs which are, in the 
agreement above referred to described as *' tra- 
vaux de calfatage". It is now alleged that, 
• those repairs having been found insufficient 
^ for the purpose for which the hulk •' Mars *' 
was hired, the plaintiffs performed to the hulk, 
at the request of defendants, certain other 
repairs and improvements, which the de- 
fendants bound themselves verbally to pay, 
over and- above the prfce stipulated for 
in the^ original written contract. At the 
same time ceitain articles such as anchors, 
' pulleys, chains, two winches ^a. to the value 
^ ««^^ÊMahree thousand and thirty two Rupees 
(Rs 3032) are alleged to have been lent gra- 
tuitously by the plaintifis to the defendants, 
at the request of the latter for the purpose 
of being used for raising the *' Larkspur ** ; 
the agreement in the latter case having been 
verbal also. On the plaintiffs proposing to 
call witnet^ses in order to prove the repairs 
and the loan, as above stated, the Counsel 
for the defendants objected, on the ground 
that under article 1841 of the Civil Code, 
evidence was not admissible contre et outre 
the contents of a written document. But 
both parties were agreed that there was an 
exception to this rule in Commercial matters* 
So that it becomes necessary to determine, 



in the first place, whether the convention 
which intervened between the parties was 
civil or commercial. The d^ fendants further 
contended that a gratuitous loan (commodat) 
could not be an act ' de comnierce '* even 
between traders and under no circumstancea 
could be proved de piano by witnesses. 

The plaintiffs founded their arguments 
mainly upon article H88 of the " Code da 
Commerce ** which inter alia enacts, that all 
purchas 8 of shii>s shall be * Actes de corn- 
merce " whilst the d»*fendanl8 laid great 
stross upon the following words of the article : 
" Pour la navigation intérieure et extérieure, ** 
from which it would apparently follow that, 
unless a ship has been purchased " pour la 
navigation,** thero is no " acte de commerce." 
The defendant ftirthef urged that the ship, in 
the state in which it lay under water, could 
not be properly callt d a ** bâtiment pour la 
** navigation intérieure et extérieure.'* 

Afrer careful consideration we have come to 
the opinion that, by purchasing the Larkspur 
the defendants have made an " acte de 
CO n merce ". In the first place, the ship, 
which the defendants purchased, was not a 
wreck. It was a ship which, by some accident, 
had capsized near the entrance of the harbour 
and on being successfully raised it could 
have been navigated as before. The defend- 
ants bought it in order to raise it with the 
firm hope that they would do so, although, 
what they would eventually have done done 
with it, is mere matter of conjecture, it is 
certain that, if they had not bought the ship 
for the purpose of navigating it, they would 
have sold it either whole, or even after break- 
ing it to pieces. ^ 

In either case as a ship is moveable pro- 
perty, it would be an " acte de commerce.*** 

It follows as a consequence that the agree- 
ment made with the iJry Docks Company in 
furtherance. of the undertaking of the defend- 
ants which is an accessory to their main con- 
tract, is an '' acte de commerce " and there 
cannot be an objection to the plaintiffs prov- 
ing by oral evidence the alleged agreement aa 
to repairs made at the request of the defend- 
ants. 

We must in the next place examine thai 
pact of the dealings between the plaintiffs 
and the defendants which relates to the 
alleged loan of articles made for the apparent 

fiurposes of raising the Larkspur. That al- 
eged loan, having been made, according to 
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the plaintiflb' avennent, gratoitaously^ it was 
atrongly urged by the defendants that it can- 
not constitute an " acte de commerce " and 
that therefore oral evidence is not admissible 
to prove that such a loan was made. Although 
no authority directly in point was cited by 
the defendants, it seems to the Court that the 
general principles» by which, according to 
articles 632 et seq. of the Code de Commerce, 
'* actes de commerce '* are distinguished from 
other transactions, are in favour of the de- 
fendants' contention. Apart from the cases 
specially enumerated in the articles above 
citedj and which do not include loans made 
gratituously (Commodat), the main characte- 
ristic of an " acte de commerce " is buying 
(or hiring) for the purpose of selling (letting 
ont for gain) and this definition cannot pos- 
sibly include a gratui^us loan which, in the 
great majority of cases, is but an act of kind' 
ness from one party to the other. 

If therefore tho loan alleged to have 
been made by the plaintiffs to the defendants 
stood before us as an isolated transaction, the 
Court would have supported the plaintifis' 
view, but after careful consideration of the 
facts^ as represented to us, we have been led 
to inquire whether we were in presence of 
such a transaction as would have called for 
the strict interpretation of the principles above 
set forth, or whether the circumstances which 
have given rise to this special claim of the 
plaintiffs are not so intimately connected with 
the hiring and fitting out of the hulk JUars 
that they all form but one and the same tran- 
saction. Instead of having before us a distinct 
agreement for the hiring of the hulk, and 
another distinct agreement for the loan of 
certain articles, would not the transaction be 
represented in its true light, if it was held 
that the hulk Man having been hired from the 
^ plaintiffs for valuable consideration and for a 
special purpose, the latter agreed to put on 
board, without charging any extra remunera- 
tion, certain articles which were apparently 
wanting to affect the purpose which the de- 
fendants had in view. 

If so, is it not one and the same contract 
and would it be possible to disconnect one 

Îart of the transaction from the other, and 
old that one was of a civil nature and the 
other commercial ? 

The view we take of the transaction 
between the parties is that the agreement for 
the hiring and fitting out of the Man and 
the agreement characterized in the déclara* 
tion as a loan, are but p<irt of one contract, 
a&d as we have already ruled that the hiring 



of the hulk Man was a coiomeraal act, 
which might be proveable by -wilneoses, if 
follows that the agreement for tlie gntuiUm 
supply of the articles claimed in tlio plaintifi' 
demand is also proveable by ora^l eyrideaeff. 
Costs reserved. 



BVPRlilllK COURT 



Application fob Writ of Ivunrcrnon to 

PREVENT removal OF OTBTBR5 étC» ITMOM 
AN OT8TBR BED PENDING WCJUON Of THIIf 
CIPAL ACTION. 

The plaintiff applies fwr a writ of in/tmetvm 
to prevent the defendant from removing 
oysters ^e. from an arm of the eea ieased 
to the defendant by plaintiff under Ike 
following circumstances :— 

The arm of the sea in question had been leased 
to the plaintif by Government far a term 
of 14 years. Four years before the expiratien 
of the lease the plaintiff eulh'leased the 
subject to the defendant and by a prieete 
deed, subsequent to the lease, the plaintiffs 
agent agreed to obtain a renewed of the 
lease from the Government and to past 
to Mr Lagesse all the advantages whkh 
would result from that action of his for 
the whole time of the concession to be made 
to the same Mr Lagesse. 

The lease was renewed by the Ootemment 
for 7 years and was made over to Xr Za- 
gesse. The renewal having expired Mrs 
Humbert obtained a second tsne^x^l^ ond 
Mr Lagesse claims that the renewed Uau 
be again made over to him. 

The plaiatiff refuses to renew the lease and 
requests that pending the decision of rtg^ 
question whether she is bound to mahe^9tgr 
the renewed lease to Mr Lagesse a writ of 
ififunction may issue to prevent Mr La* 
gesse from removing anything from the 
arm of the sea in question. 

Writ granted, on the understandina thai Uf 
Lagesse may remove the Ume he has ^^ 
re<idy made. 



HX7MBERT^— Plaintiff 



versus 



LAGESSE, — Defendant 
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Before 

Honor Andkbw Murb,— Puîmo Judge 

and 

SonoT John Rottillaiid^ Acting Puisne 

Judge 



_ . 3" cLLiVBT,— Counsel for Plaintiff 
i.. T>B St. Pbrn, — Attorney for the same 

V. Ublapayb,— Counsel for Defendant 
£• IL.vBLANO^-'Attorney for the same 



Xnterhcuiory judgment on on application for a 

writ of injunction 



Beoord No. 2iji71l 



4th July 1884. 



Hh Bonor Mr Justice Mure .'—In this ac- 
tion it is sought that a writ of injunction 
should isstie under the following circum- 
cumstances :— 

In the year 1863 Mrs Humbert acquired 

a Jease from the Colonial Government of an 

fijrtn of the sea in the neighbourhood of Poudre 

d'Or, in the district of Rivière du Rempart, 

which arm of the sea is said to extend to about 

186 acres. That lease was to continue for the 

.period of 14 years (rem the Ist of May 1863. 

IDuring its continuance and in the year 1873, 

Mrs Humbert, acting through her agent, Mr 

Bigaignon, entered into an agreement, by a 

r deed under private signature, with a Mr La« 

yoj |ge. u nder which she bound herself to gi?e 

him a sub-lease of this arm of the sea for 4 

years, which would bring that sub-lease to a 

termination at the same time as her own 

principal lease. . 

Prior to the termination of the principal 
lease, and on the 15th July 1876, another 
deed under private signature .was entered 
into between the same parties, that is, be- 
tween the applicant and Mr Lagesse, under 
which Bigaignon, acting for Mrs Humbert, 
undertook to do every thing in his power to 
obtain from the Colonial Government a pro* 
longation or renewal of the lease of this arm of 
the sea, and at the same time bound himsdf 



to pass to Mr Lagesse all the advanta^s wUeh 
would result from that action of his for the 
whole time of the concession to be made to 
the same Mr Lagesse. The lease waé subse» 
quently obtained by Mr Bigaignon from th« 
Colonial Government; that lease was to 
last for the period of 7 years, i^nd a sub-lease 
was granted to Mr Lagesse for that time* 
The principal lease and the snb-lease eame 
to an end on the 80th, April 1884. 

There was no further contract between Mr 
Lagesse and Widow Humbert, but Mrs Hum« 
bert has again procured from the Colonial 
Government a renewal or continuance of this 
lease, and a question has arisen between the 
parties as to the effect of the clause in that 
private deed between Mr Bigaignon and Mr 
Lagesse, under which Mr Bigaignon bound 
himself to pass to Mr Lagesse all the advan- 
tages that were to result from his obtaining a 
a lease, and' to give him a lease during the 
continuance of the concession. Mrs Humbert 
refuses to renew the Jease to Mr Lagesse, 
Mr Lagesse, standing on the clause in ques- 
tion, insists that he has an absolute right to 
have passed to him the advantages of the 
lease which Mrs Humbert has obtained from 
the Government* 

Various points were urged before us ; it was 
urged, for instance, that pending the decision 
of the Court on the question between the 
parties Mr Lagesse should be prohibited from 
removing any thing, whether lime, oysters^ 
fish or any other produce from the place or 
from disposing of the same. It was said that 
the action of Lagesse was taken for the spe- 
cial purpose of obtaining the oysters and 
various other products of this basin during 
the season, and that the main object which 
he had in view was to delay the action which 
was raised by Mrs Humbert on the 6th of 
May, under which she asks the jidgment of 
the CJourt in the first place, that Mr Lagesse 
should be ordered to quit and abandon this 
arm of the sea ; in the second place, to pay 
a sum as rent, and in the third place to 
pay a sum of Rs 2000 as damages caused bj 
his continuing in the occupation of the basin» 
To that Mr Lagesse has pleaded that the lease 
has been continued by virtue of the clause 
in that private deed between Bigaignon and 
himself, and that he has the right to all the 
advantages which Mrs Humbert has obtain» 
ed from the Colonial Gk>Ternment. 

This is a Tery important matter for th^ 
parties, althongh it does not involve a great 
sum and we hate felt a little delicacy in 
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'Ooning to a determination on the qneation, 
as there is in existence an action of damages^ 
vnder 'which the plaintiff may obtain compen- 
sation for any wrong that would be done to 
Jhim; but wlien we come to cons'der the mode 
in which the case is put before the Court, and 
ihat we have affidavits here in which it is 
asserted on the part of Mrs Humbert, that 
the produce of oysters from that Ba^in ought 
to be and is some /)000 or 6000 a day, 
whereas tliere is an affidavit from some one 
who knows the place on the side of Mr 
Lagesse, to the eff^^ct that there are only -^00 
oysters taken from it per day, looking to the 
mode in which the parties come before the 
Court and looking to the fact that this lease, 
according to the allegations of the plaintiff has 
expired, and that there is a principal action 
before the Court in which this question will be 
specially determined, and feehng a difficulty 
in forming an opinion on the question of law 
at the present moment, because our opi- 
nion might not be the opinion of the jud« 
ges who will ultimately determine the 
matter, we feel bound to consider what the 
probabilities of the result of the action may 
be,^ and we cannot help thinking that the 
plaintiff has a strong prima facie case in her 
favor. We do not express any opinion on the 
question of law more than saying it seems to 
us^ that there is a prima facie case and we 
think it expedient that matters should re- 
main without giving the defendant power to 
affect the subject, until the decision of the 
Court ; when the Court has heard and decided 
the case there will then be an authorita- 
tive judgment on the rights of these parties, 
but as we think there is considerable danger 
of the rights of the plaintiff being seriously 
affected, because this fishery may be so worked 
^ as to leave a very small stock, we think we 
ought to allow this writ to issue as a tempo- 
rary matter until the case is heard and decided 
by the Court ; that is a very ordinary course 
to follow, and it is laid down in many 
elementary books in the Ir.w in Engand. 
We rhink that the plaintiff has establihhed a 
strong prima facie case that the lease is 
at an end, and from what we have said it is 
not unlikely that if the basin is used by the 
defendants before the case is decided, the 
property will be diminished in value. 

For these reasons we think it advisable 
that a provision 1 and temporary writ of in- 
junction do issue, to endure until the prin- 
cipal case is heard and determined, but Àe 
writ will not affect any of the past transac- 
tions «of the defendant, and especially will 
ziot «ffect the lime he has already made^ and 



which he will hate the power to remove as 
sell. As this is a provisional and tetnpois| 
writ we think that the costs should abide fifa 
result of the principal action. 



SUPREME COURT 



Application for writ habere factas pes* 

SESSIONBM. — OaNCEIXATION OF LEASE 0% 
ACCX)UNT OF ALLEGED BREACH OF 1X3 OOK'^ 
DITIONS. 

This is an application for a writ of Yia\)ere 
facias possessionem founded upon cartota 
alleged breaches of the conditions of a Uase 
of Ooremment land originally made to 
Mr Orivot de Orandcourt, but ww held 
by Mr Lucien Bax. 

The lease provided that upon any violiàïim 1/ 
the conditions thereof the lease became ipio 
facto forfeited and cancelled, and it became 
lawful for the lessor to reenter inio pestu* 
sion of the Estate with a writ of pottetnon 
to be obtained from a Judge in Cksaters. 

Tlie plaintiff alleged that the conXtmsofthi 
lease had been violated inasmuch m certain 
trees forming part of four rows had£t- 
appeared, and had not been replaced; 
whereas it was expressly forbidden hy tk 
lease to cut them down, and in the even^ 
their being blown down or otherwise injur- 
ed, it was provide that they shotiid he ff- 
placed *' from time to tin» " by ths lessse. 

The plaintif also alleged thai the defendatù 
held the lease from Mr Brue and thaX ^ 
latter, had not rej^omi ihe trees he had eui 
down unihin the time directsd by the leasSi 

The Court held that Bax cannot VF^Kads 
responsible of the alleged infractions of 
Brue or his predecessors but is merely 
bound to do the things which hxiiQ bi 
performed in mere continuation of the obli^ 
gâtions incurred by Mm with reference ts 
the lease. 

2hat the words '* from time iotime*' are 
vague and do not determine within what 
time the missing trees of the four rotos m 
to be replaced. 

That the trees left implanted by Brue hoi 
been planted by Bax before this selm «oi 
enteredm 
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n tH^ applieatinn of Meiers Pihi and JBt- 
QoAffnan, which wai opposed hy the plaintif, 
tJke Cawrt alhwed them to intervene as 
gTtér^aJkcuers of a certç^in quantity of wood 
3t4»f^iiing on the land. 



COXiONIAL SECRETARY,— Plaintiff 



versus 



BAX^— Defendant 
and 

SIOAIGNON & PILOT,— Intervening 

parties 



Before 
His Honor E.J. Leclézio^— Chief Judge 
His Honor J. Rouillard, Aotg. Puisne Judge 

and 
His Honor F. C. Williams,— Puisne Judge 



lo^i^ M° DoTJQALL Gibson Substitute Procu- 
reur and Advocate General,— Counsel 
-' for Plaintiff 
J. GuiBERT, 'Attorney for the same 

Hon. W. Newton — Counsel for Defendant 
/ SAUziBJt^^Attorney for the same 

V. Delafate, — Counsel for Intervening 

parties 
H. Bbrtin, — Attorney for the same 



Record No. 28,185 



9th July 1884 



This is an application for a tvrit of habere 
facias possessionem^ founded upon certain 
alleged breeches of the conditions of a lease 
of Government lands, known under the name 
of " Pas Géométriques ", originally made to 
Grivot de Grandcourt, which lease is now 
held by Lucien Bax. 

It appears from the documents before us 
that, on the 24th September 1855, one of the 



portions of lands now held by Bax, measur* 
mg 270 acres, and described m the evidence 
as plot No. S was leased by the Government 
to Grivot de Grancourt for a term of ten 
years, the said document of lease although 
made in 1857 was only registered in 1869. 

On the 7th January 1861, another piece of 
land measuring 124 acres or thereabouts de- 
signated in the evidence as plot No. 1, was 
leased to the same Grivot de Grancourt. 
These two leases were, on the 27th May 1868, 
by notarial deed made before Mr Notary 
Geffroy, cancelled, and a new lease of the 
tw<» plots of ground entered into for a period 
of twenty years, under certain conditions 
fully set forth in the notarial deed aforesaid. 

This lease was, on the 24th February 1872, 
transferred to one Prosper Camil, who, in his 
turn, transferred it to Mr L. E. Brue on the 
11th April 187^, both transfers being in due 
form accepted by the Govcrument in terms 
of article 3rd of the deed of lease. On the 
29th December 1«75, the extent of the land 
leased was increased by a plot of ground, 
measuring 106 arpents, described in the 
course of the present proceedings as plot 
No. 3. On the 18th April 1882, the lease of 
the three plots of ground aforesaid was 
transferred by Brue to Bax, who, at once, 
entered into possession of the land, but the 
transfer was not duly accepted by the Go- 
vernment until the 1st February 1883, and 
the following entry was made on the original 
deed of lease : — " This lease is transferred to 
*' Mr Bax on the same conditions as previous 
" leases. (Signed) G. G. Beid, Government 
" Surveyor.'* Mr Bax in the same document 
accepted the transfer of the lease in the fol- 
lowing words :«-'* I agree and accept tbe 
" transfer of this lease subject to all condi- * 
'' tions that have been imposed in previous 
^* leases and bind myself to- observe them/' 

On the 29th June 1883, as apparently 
shewn by a document under private signa- 
tures, registered on the 3rd May 1884, Bax 
sold to Oscar Pilot and Gustave Bigaignon 
2,857 cordes of wood to be made on the lands 
leased, the purchasers binding themselves to 
comply ^ith the laws and usages regulating 
the leases of Pas Géométriques»' ~ 



»> 



Pilot and Bigaignon began cutting down 
filao trees in August 1883, but after they had 
been at work for some time, namely, on the 
!(^6th October 188S, they were stopped from 
felling trees by a writ of Injunction emanat- 
ing from this Court, and at the same time 
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the present proceedings were instituted by 
the Oovemment with the object of resuminff 
possession of the land leased* on the ground 
that the conditions of the lease had been 
violated. 

In the present proceedings Messrs Pilot 
and Bigaignon have applied to \pteryene. To 
their request the Crown has objected on two 
grounds : — lo. Because the sale of filaos to 
be cut down by Pilot and Bigaignon not 
having Jbeen made with the consent and per- 
mission of Government in terms of article 
3rd of the original deed of lease, is in itself a 
breach of the conditions of the lease, and at 
all events, cannot be recognized bj the Go- 
yernment. So. Because tne deed of lease, 
having been registered on the 3rd May 1884, 
has a date certain as to Government at that 
date only. 

The first objection in the opinion of the 
Court is not borne cut by the terms of article 
3rd of the deed of lease above referred to. In 
that article it is indeed stated that the lessee 
■hall not assign the whole or any part of his 
interest under the lease without the pievious 
permission of the Governor of Mauritius, but 
this obviously refers to the transfeis of the 
lease, or of any portion of the land leased. It 
cannot reasonably extend to the disposal of 
the produce of the soil, especially when the 
disposal of that produce is one of the objects 
for which the lease was made. Planting trees 
is the main condition imposed on the lessee 
by the Government, but as a compensation, 
the trees are to be the property of the lessee, 
under certain restrictions as to the time of 
cutting. What is there in the deed of lease to 
prevent the lessee from selling any portion of 
* the wood which he has the right of felling ? 
It is admitted by the Government that Bax 
could have cut down the trees and then that 
he could have sold them. Bas could also 
have contracted with a third party to cut 
down the trees for him. What diffeience can 
it really make, that Pilot and Bigaignon, by 
the terms of their contract with Bax, agreed 
to cut down the filao trees themselves ? 

To the second objection, it is, we think, a 
satisfactory answer that in the proceedings 
under the writ of Injunction issued at the 
request of Government, Pilot and Bigaignon 
took an active part and founded their right 
of intervention on the very document which 
they now produce. This in our* opinion 
establishes conclusively the right of Pilot 
and Bigaignon to intervene in the present 
prêoceUings. 



The Oovemment of Mauritiua dcat 
writ of possession, enabling it to r^-entff ^ 
lands leased to Bax, in virtue of wtrtickj^ 
of the deed of lease originally made to &^ 
de Grandcourt, which runB as follo^rs :— 

''•••••« In case the lessee shall nothm^ 
^' within the delay mentioned In article T£ 
" of these presents, replaced the trees et 
<' down by him, or in case the lessee cuti iz 
'' any year» more than one sixth of the tna 
" planted on the lands leased, or is cmêCMaj 
''other clause of the present cfmuad be 
'' violated by the said lessee tli^ii tht present 
'' lease shall be and become «/to facto forfeit- 
'^ ed and cancelled and it shall be Uw^ {qt 
r '' the lessor to re enter the premises hereby de- 
^* mised and repossess his former estate tbereixii 
'* without any further formalities than a «n'r 
'' of possession to be obtained from a lai^ 
'' of the Supreme Court sitting in Chamben 
** upon an affidavit of a breach of contrat 
<' on the part of the lessee»'' 

The defendants do not deny that, apoa & 
violation by the lessees of any of \!tacodi&' 
tions of the deed of lease, it becomes it ftanô 
^cancelled and that the Government is enùûed 
to obtain a writ of possession, bat the/ ifige 
that the acceptance by the Goveinmeat of 
the transfer of the lease to them waA bs 
construed as a virtual declaration that tie 
lease is still in existence and as an imp^ 
waiver of all exceptions which might ha^ 
been taken at the time as to the mode in wUcb 
the conditions of the lease have been /iil£Iled 
by the previous lessees. The question be^re 
the Court is therefore in the first place 
whether there has been any viO}«âlon ot l\it 
conditions of the lease, and in the second 
place whether the acceptance by the Go\em' 
meut of the transfer by Grlvot to CamU and 
then by Camil to Brue and by Brue to Bar 
can have affected the right of the 6sssrû- 
ment to claim the cancellation of the lease. 

The first ground of complaint by Govern- 
ment is that there has bien a violation of 
article 4th of the original lease» which 
stipulates that *' the lessee will not fell or 
'' permit to be felled or otherwise injure aoy 
*' of the four rows of filaos and mH ftoia 
^' time to time during the continuance of the 
** present lease replace with fresh trees any 
*' trees of such four rows which may have 
** been blown down or otherwise iajured." 

With regard to the present eondiiioiis of 
the four rows of filaos trees which ia terms 
of the lease were to be kept up along the 
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e , tl:& rough the whole length of the " Pas 
Qéom étriqués " the Court sees no reason 

lying on the description given hy 
rousse and Brown, who were spe- 
wily deputed by the Government for the 
irpoa^ of inspecting them. It results' from 
e evidence of these two witnesses that, in 
lese \iTie8 of filaos trees, there are occasional 
&ps, some of them of some extent^ whilst 
3x^ CLTid there trees are wanting, the cause 
i tlieir destruction being unknown They 
Iso found a few stumps, showing that tiees 
ad been cut down ; but it does not appear 
<^lietlieT the trees so cut down were dead or 
ilive \rThen they were felled. ^As an explan- 
Ltion of the disappearance of the trees the 
I3oiirt lias the evidence of Mr Brue, a witness 
for tlie Crown, who swears that he alwavn 
fVid. Ixia best to keep up the four rows of filaos 
as per agreement, but thfit for several reasons 
\>'liicli he pointed out, it was very difficult to 
do so. One thing is certain. There is no evid- 
ence that either Brue or after him Bax, ever 
cut down one of -these trees or that they ever 
gave authority to that effect and it raav well 
\>e that, as suggested by Brue, thev were 
pilfered by fishermen. Now Xhe missing trees 
'were to be replaced *' from time to time " 
Tvas it every year, or every second or third 
year ? It is difficult, under such a vague 
expression^ to define when a lessee of lands 
held under such conditions would be not ful- 
filling his contract, but any how, if some one 
^as at fault, it was Mr Brue. It can hardly 
lc)e said that Bax, who was accepted as 
transferee of the lease by Government in Fe- 
bruary 1883, could in the few mouths which 
elapsed before the present proceedings were 
taken have incurred the heavy penalty of 
losing the banefit of the lease for not having 
replaced the whole of the four rt)ws in the 
• condition in which in the opinion of Govern- 
ment, they ou^ht to have been. 

But the gaps about which so much has 
been said in the course of this enquiry, are 
not of recent date. Prom Mr Brown's evid- 
ence they must have exiâted for years, and 
they were quite apparent. Can the Govern- 
ment now turn against Bax and say : -^ It is 
true, filaos have been missing in the four 
rows for five or ten years or even more and 
we have not taken any steps against Brue, but 
now, after we have recognized the transfer of 
the lease made to you'and in fact accepted 
you as our lessee we mean to enforce the 
clause of the contractj and we maintain that 
the contract of lease is now cancelled ? 

In the opinion of the Court the Govern- 



ment cannot do so ; by accepting Bax as their 
lessee, the Government must be held to have 
waived all action with reference to the irre- 
gularities alleged to have been committed by 
Brue or his predecessors for we have no fixed 
date as to the time at which the gaps first 
occurred in the four rows of filaos above 
referred to. These irregularities we must 
presume to have heen fully known to the 
Government, as any one could have dis- 
covered them. It is meant that Bax, the 
present lessee, is not bound to comply with 
thé stipulations of the lease with reference to 
the four rows, but he must be gfivon reason- 
able time to do this and the opinion of the 
Court is that he had not yet had that reason- 
able time when the present proceedings were 
entered. 

The reasons above given are those which 
guided the Court when it ruled at the outset 
of the case that it was needles» to «dduce evid- 
ence to prove that in violation of article 5th 
of the deed of lease, all the unplnnted parts 
of the lands leased in lb6S to Grivot de 
Grancourt were not planted within eighteen 
months of the signing of the deed of lease. 
If it is true that Grivot de Grancourt did 
not comply with this condition of the lease 
it is none the less clear to the Court that the 
non fulfilment ' of this condition, cannot be 
invoked as a cause of nullity against Bax, 
after the lapse of fifteen years, when the Go- 
vernment by its continued silence, has led all 
parties concerned to believe that it was satis» 
fied as to the fulfilment of that part of the 
contract. 

The third ground urged by the Govern- 
ment for obtaining the concellation of the 
lease, is ah alleged infringement of article 7tl^ 
of the deed of lease*, which runs as follows : 

'' The losses shall have the right to cut 
" down and to dispose every year, of one 
" sixth only of all the trees planted upon the 
" LHnd. •••under the condition that he shall 
*' replace with fresh filaos before the end of 
'' the month of June in the following year all 
*^ the trees he may have cut down,' 



f* 



The contention of the Government is that 
there has been a violation of the contract by 
Brue in former years, by not replacing the 
trees which he had cut down, and as evidence 
of this infraction of the clauses of the deed of 
lease, the attention of the Court was called 
to the great number of " repousses '* which 
were found by Messrs. Brousse and Brown 
and which clearly indicate thatj instead of 
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replanting tbe trees after they had been cut 
down« Bax's predecessors simply sUowed the 
stumps to give shoots sgain. On the other 
hand, the learned Counsel for the defendants 
argued at some length that by allowing the 
stumps to grow again, Baxs predecessors 
were complying if not with the letter, at all 
events with the spirits of the agreement bet- 
ween the Government and the lessees of the 
land. 

The Court cannot entertain this view ; by 
" replacing " a tree which has been cut 
down is meant planting another tree in lieu 
of one which has been cut down or destroyed. 
It is clear therefore that, so far as Brue or 
his predecessors are conserned, there has been 
an infringement of the conditions of the lease, 
but, with reference to Bax the case assumes 
a peculiar aspect. In taking possession of 
the land what was he to do with the '' re- 
pousses '' left by his predecessors some of 
which were of great size ; was he to destroy 
them and plant other trees before he could 
cut down any trees himself ? Or was he to 
consider them virtually as trees ? The ques- 
tion as to these *' repousses '* and also as to 
the gaps of old standing which were found 
here and there amongst the filaos trees in the 
three plots of ground, is the same that arose 
with reference to the two previous ground 
for cancellation of the lease— Brue, or his 
predecessors, by not complying with the 
terms of the agreement with the Uovemment, 
undoubtedly laid themselves open to an 
action in cancellation of the lease. But, for 
successive years, the Government allowed 
matters to remain in that condition. It did 
not complain against Brue. Brue was al- 
lowed to transfer his contract to another 
person, and that person was accepted as 
lessee by the Government. Bax cannot now 
DO made answerable for these past alleged 
infractions of Brue or of his predecessor». 
But the Court holds that Bax, as transferree 
of Brue, was bound to do the things which 
had to be performed in mere continuation 
of the obligations incurred by Brue with 
reference to the lease. For instance, there 
being a clause in the deed of lease to the effect 
that the lessee whs to replace before the end 
of June in any one year, the trees cut down 
in the preceding year, the fact of the lease 
being in the beginning of the year 1882 
transferred to Bax, did not exonerate him 
from the obligation of replacing the trees, if 
any had been cut down during the course of 
the preceding year. 

The question for the consideration of the 



Court is whether Bax has duly complied vâ^ 
this li^t condition and this renders it n^»t^^ §g^ 
ry to ascertain from the evidence produced m 
this point, which in many parts is B€^mewégt 
obscure, the facts on which the Court aay 
safely j^roceed to judgment. 

On one point however, the Conr t is safisfiad 
namely : that between the 18th April 1882, 
and the month of August 1882 when Pilot and 
Bigaignon began cutting down treesi, there 
was not any systematic felling of trees by J3jx« 
He admits having taken a certain number of 
trees for the wants of his Estate ttnd bêviog- 
even allowed Faduilhe to take a few, bat the 
Crown did not urge this as a gnnini of can- 
cellation. According to Faduilhe's evidence^ 
Brue cut down about twenty five acres of 
filaos trees in the course of 1881, but withoat 
imputing for one moment to this witnni sny 
idea of attempting to mislead the Court, hit 
statements cannot be received without cono* 
boration. 

In the first place,' as to these twenty five 
acres. They never were measured by a com- 
petefit person. Then as to a more im|K)rtant 
fact, this geutleman made a mistake when he 
said that he saw a certain extent of wood 
being cut down by Bax in 1882^ wiuktit 
appears, not only from the evidence oi Bax 
and Lecomte, but also from that of an Indian 
who had been in charge of the filaos trees 
after the sale made to Bax and who was calle)! 
as witness by the Qovernment, that, witfa tb^*. 
exception of trees which Lecomte caused soma 
workmen to cut down here and there, there 
had been no clearirig land of trees by Bax, so 
that the fact spoken to by FaduUhe must bâ 
attributed to Brue and not to Bax. But, sa 
to the exteut of land actual/y cleared during* 
the period immediately preceding the transfer 
to Bax, Brue, another witness caWedby tbe 
Government instead of twenty five isssfi^ 
estimate s it at from four to six acres, vlucli 
were cut down between November 1881 and 
March 1882 «-and this is, in the opinioa of 
the Couit, the evidence upon which it baa to 
proceed. 

The serious point which remains for us 
now to consider, is whether Bax acting in tbs 
place of Brue has since April 11^82 violated 
the lease in the matter of replanting under tlie 
oondi lions of clause 7. 

Let us first take the view most favoanbls 
to the contention of the Government namely: 
that the ratification in February 188Softiid 
private agreement of April 1888, rendered 
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instead of Brue, personally responsible to 
emment for all laches that occurred since 
date of the private agreement in April 
2. The position of affairs was then accor- 
; to firue^ who was a^witness for the crown^ 
: certain trees which he had cut down in 
1 bad to be replanted by Bax before the 
o£ June 1882, or within three months of 
private transfer, and certain other trees, 
icH Srue had cut down in the first three 
Titlis of 1882, had to be replanted by Bax 
ore the end of June 1883. If the respon- 
Hit y of Bax begins at the date of the private 
nsfer, it follows that the defendant would 
in default with respect to the trees which 
ly bave been cut down in 1H81 and which 
»re not replanted before the 80th June 1882. 
:ie defendant does not pretend to have plan- 
d anything up to June 80th 1882 or indeed 
1882 at all. On the contrary, he says that 
e cut down from 40 to 50 trees in the course 
f 1885^. On this point, however we have 
Iready remarked that, if the cutting down of 
tiese 40 or 50 trees constituted an infraction, 
t was not insisted upon by the Government. 
"ÎOW if we are to believe Mr Lecomte, and 
ve do not wish to disbelieve him, the second 
>bligation as to the trees cut down in 1882, 
and to be replanted by June SOth 18Sd, was 
fulfilled and more than fulfilled, for in Fe- 
bruary 188S he declared, upon reference to 
his note book, that he planted 6000 filaos 
trees , while Brue'g evidence in cross-exa- 
n^ination was that he left at the very most 
(/ acres, at 350 trees per acre, or 2100 
trees, to be replanted in all. Thus, if we are 
to believe these two witnesses, one . for the 
plaintiff and one for the defendants, it seems 
certain that Bine's cuttings, both of 1881 and 
188!^, were ultimately made good by the de- 
fendant ; those of 1882 (to which we may 
add his own cutting of 40 to 50 trees in 
1882) within the time prescribed by the 
le ^BCLt jut those of 1881, after that time or 
nearly eight months subsequent to June 
30th 188^. Having decided that the plaintiff 
has failed upon the other ground raided to 
make out an adequate case for the can- 
cellation of the lease, we have concentrated 
our attention upon the point whether this 
particular infraction which Bax is «Ileged by 
the Government to have committed is to 
have the effect sought by the plaintiff, an 
effect entailing upon the defendant the most 
serious consequences of pecuniary loss. We 
have decided that it ought not so to operate, 
and for two principal reasona : 

First, because, whilst there is reason for 
supposing that trees were out down in 1881 , 



and not replanted before 81 June 1882, we 
are without any certain evidence as to the 
extent of the alleged infraction, and we 
think that, in such a grave matter as the issue 
of this writ, involving the cancellation of a 
lease, we ought to have evidence more precise 
and definite than that supplied by the Crown ; 
if it is really true that trees were cut down in 
1881, and not replanted by Bax belEore 30th 
June 1882, how many were they ? Were 
there many cut down, or only such a small 
number as would have rendered the applica- 
tion for this writ morally impossible ? Upon 
this question the evidence is vague and in- 
complete. We have in fact no definite iA- 
formation and we therefore think -that there 
is no sufficient ground for the issue of the 
writ now. 

Secondly, The Defendant Bax did ultimate- 
ly, if we are to believe Lecomte's evidence, 
atone for the two months laches by his excla- 
sive plantings of February 1883, the first 
month, we may remark, of his tenure of the 
lease under the express assent of the Govern- 
meut. Upon this point, if the contention of 
the Government befire us to day is right, it 
would have been open to the plaintiff's to 
commence their action against the defendants 
immediately after their sanction of the trans- 
fer to Bax, and the defendants are surely not 
more in the wrong now than they would have 
been then, because, immediately after that 
sanction of the transfer, they did all that 
ought to have been done before. 

There would be much ground^ it seems to 
us, in the contention that the Government 
condoned the delay which took place in re- 
planting between April and June 1882, by 
sanctioning thé transfer without any reference 
to that delay in February 1883, and that, at* 
all events tKe delay, having been atoned for, 
if not condoned, immediately after the sanc- 
tion of the transfer, forms a poor ground now 
for the lease's surrender. By June SOth 1883, 
if Lecomte is worthy of credit as a sworn wit- 
ness, he had placed himself in the right with 
respect to the number of trees replanted, 
although be could not do so as to the time 
for their replanting. 

To recapitulate : We must refuse the issue 
of the writ asked for ; in the first place, be- ^ 
cause we are without certain evidence as to 
the extent of the violation complained of; 
and in the second place because, whatever 
its extent it was subsequently if not condon- 
ed at least atoned for, so far as replanting 
after the specified time could atone for it. 
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long before ibis action waa brought. In fact 
we find that the technical violation complain* 
ed of was perpetrated seven months before 
Goverment accepted Bax as tranferee of the 
lease, and this action was commenced by the 
Government as many months at least after 
the technical violation had been atoned for by 
subsequent replanting. 

Evidence was also led to show that Pilot 
and Bigaignon had cut down more than one 
sixth of the whole number of tress existing on 
the land leased. Objection was raised by the 
counsel for the respondents to the Court taking 
this point into consideration^ inasmuch as 
it was not raised in the affidavits which cons- 
titue the ground work of this action, although 
strange to saj in the written statement made 
by Bax, which forms part of the present pro- 
ceedings» he enters into the question whether 
one sixth of the filao trees has been cut 
down. It may perhaps be more satisfactory 
to decide the tuatter of fact itself, and we 
are of opinion that the figures given . by 
Messrs Brown and Brousse show conclusively 
that Messrs Pilot aad Bigaignon were within 
the number of trees which thev were allowed 
to cut down. From one of the statements 
prepared by Mr Brown, which we consider 
IS the one upon which we should proceed in 
this case, these gentlemen found on the three 
plots of ground, Ô1705 trees including the 
trees fresh cut, and of these the number was 
6230. There was therefore a clear margin of 
2381 trees to reach the proportion allowed 
by contract. 

The writ prayed for is thererefore refused 
with costs. The costs of the intervening 
parties to be borne by themselves. 
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Liquidation of Oriental Bank. — Claim 

OF M0NEÏ DEPOSITED IN BraNCH BaNK IN 

THIS Colony.— Held that all funds 
OF Bank are vestkd rN Liquidator 
APPOINTED IN England. 

In this oaie the plaintiff seeks to recover from 
ihe Official liquidator of the Oriental Bank 
Company the sum of Re 16,6 50.80 c. being 
the amount in principal and interest of 
two sums deposited in the Bank in Mau* 



ritius ly the plaintiff, and stiptOaiedi^ 
receipts for the monejf to be reipavaU %, 
Mauriiifis. 

The defendants pleaded that the wmb£ up 
of the Oriental Bank Corporaiiim kv^ 
been decided upon* under English £ts^ 
known as the Oompanies Acts of 186t s^ 
1867, the high Court of Chtuseery DiJig^ 
London had appointed T. A. Welion pr^ 
tisional official liquidator, and thai in ^ 
sequence the plaintif is not entiOed to irm 
the present action ; that the only rm^u 
to profoe his claim in due time » accord^ 
ance with the provisions of tie Aos, and at 
all events the present action ougk to be 
stayed. 

Held that an ^order, given bp the Court o,' 
the principal domicile of the trader rk 
has stopped his payments, cannot be ign&rd 
by the Court within whose Jurisdiction tud 
trader has a branch firm, and that, en tk 
contrary, effect should be given toit kÙ 
both Courts are under the same sotertigfii^. 

Action stayed, until otherwise ordered if de 
Court. 
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ORIENTAL BANK CORPORATION,-^ 

Defendants 
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His Honor Eugène Jules liECLt2.io,—Ghîe^' 

Judge 0^^^ 

His Honor Andrew Mure,— Puisne Judge 

and 

His Honor Frédéric Condé Williams,— 

Puisne Judge 



L. RouiLLARD, — Counsel for Plaintiff 
A. Lhoste,— Attorney for the sai&e 

Hon, W. Newton,— Counsel for Defesûants 
E. Duvivier,*— Attorney for the same 
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. OhastbllibRi — Counsel for lo. The 
Af auritian Marine ; So. The Colonial 
Itfaritime and 80. The Mauritius Fire 
lïxsurance Companies 
BoTJCHKT^— Attorney for the same 



ecord No. 22,457 



Jtjt>qment of His Honor P. C. Williams 



16/A July 1884. 

THîs is a question affecting the disposition 
of "assets in the Colonial Branch of a Banking 
Corporation which is in course of winding up 
under an order of the English Court of Bank- 
ruptcy, a provisional liquidator having b^en 
duly ajipointed. It is a case in which I think 
that we are justified in basing our judgment 
upon English precedents, particularly if we 
find them in accordance with well established 
principles of commercial jurisprudence and of 
private international luw, my learned col- 
leagues have touched upon these points which 
^were fully noticed in the arguments and after 
hearing the authorities cited, I find no diffi* 
culty, in reference to the particular question 
at issue, in endorsing the diotum of the learned 
;Scocth Judge in the leadings case of Strother 
• ' vs Read : ** The interests of Commerce, he 
* said in the course of elaborate Jud^^ment ^' as 
** well as the regard which all nations ought 
*' to pay to the principles of general law, point 
^ out the necessity of adopting in cases of 
*' Bankruptcy, " and this as regards the ef- 
fects of the winding up order and the appoint- 
ment of a liquidator upon the assets is, I 
think on a par with a case of Bankruptcy 
•4LfiQ^ uniform rule and nothing can be more 
" expedient than that we should follow out 
'* the principle already noticed of immoveable 
** effects being subject to the disposition of 
" that law which binds the person oi their 
'* owner. It is perfectly fair and equal that 
'^ when an English merchant who happens 
** to have personal effects here (in Scotland,) 
*' becomes bankrupt, the law of his own 
'< country should be allowed to take his 
^ ** whole effects, wherever situate, into its 
** custody for the purpose of equal distiibu- 
^* tion among his creditors according to the 
"rules of -the English law, while we are 
" permitted in the case of Scot's bankruptcy, 
" to do exactly the same thing in England. 
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In the present case, the plaintiff made the 
deposits for which he sues, with the branch 
establishment of a Company domiciled as he 
was well aware in England. 

There is no question but that the proceed- 
ings under which that Company is virtually 
bankrupt to-day, were properly commenced 
in England as the place of its chief-domicile. 
A French jurist (Pardessus droit Commercial 
part. 6 Title 1 sec. 1 No. 1094) has well 
written en this point " L'état de faillite frap- 
" pant l'universalité de la fortune du com- 
" merçant, il est évident que le seul tribunal 
*' compétent pour en connaître est celui de 
*' son domicile. Ainsi, lorsqu'un comnierçant 
'* ou une société a plusieurs comptoirs ou 
" maisons, la connaissance de sa faillite n'est 
" point attribuée par préférence au tribunal 
' dans lequel est situé l'établissement dont 
*' la cessation de paiement a la première 
" éveillé l'attention mais bien à celui du 
*' domicile." 

The question, then is whether, the Su- 
preme Court of the English Colony ef Mau- 
ritius should or should not recognize the 
authority of the English Court in the matter 
of this liquidation and whether we should 
or should not regard the winding up order 
made in England as protecting the per- 
sonal assets of the Bankrupt Estate hero 
against local law suits instituted by indivi- 
dual creditors of the Estate, and as vesting 
those assets in the liquidator appointed by 
the Court in trust for the general body of 
creditors. 

It was contended, and with truth for the 
plaintiff, that the English winding up order 
was made under a statute which has no spe- 
cial application, to this Colony, but the ques- 
tion of Baakrupcy or its equivalent, is one of 
fact, upon which we can entertain no moral 
doubt in the present case. Now, if there had 
been an actual adjudication of Bankruptcy in 
England, the assignees would at one time 
have had a statutory title to the personal Es- 
tate and effects of the Bankruptcy Company 
here or in any British Colony, under 1 and 2 
W. 4 C. 66 85"<?6, 26, 27 ; and even to the real 
Estate *^ in any of the dominion^, plantations 
" or colonies belonging to His Majesty with- 
" out deed of conveyance," upon fulfilment 
of certain conditions of registration. The 
question here, however, is of personal property 
and in respect to that, the statute just quot- 
ed, and repealed by the English bankruptcy 
act of 18^)9, was probably the outcome of a 
century of growing feeling in EngKsh Courts 
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of law in fayor of tlie universality of Bank- 
ruptcy and the international effect of bank- 
rupt laws, and of the extra territorial operation 
of the title of the Curator or Assignee. Per- 
haps the first expression of this feeling was 
Lord Talbot's opinion given in 1723 that 
'' although the statutes of Bankrupty did not 
'' extend to the plantations, yet that the 
'' personal property of an English Bankrupt 
'' in the plantations passed to the assignees." 
In 1764, in the case of Solçtnon v. Rois, Mr 
Justice Bathurst, sitting for Lord Chancellor 
Morthington, pronounced a judgment giving 
effect to the. Bankrupt laws of Holland, a 
principle which was again followed in Chan- 
cery in the case of Jollet v. Deponthien before 
Lord Chancellor Camden in 1769. Just prior 
to this, a decision of the Privy Council in 
Richards ▼. Hudson, an appeal from the 
Court of Chancery of Virginia, then an 
English Colony, established the prior rights 
of assignees under an English Bankruptcy 
against creditors of the Bankrupt in Virginia. 

• 

The Scotch Court of Session followed this 
precedent as to English assignees and personal 
property in Scotland in the case of Captain 
TVifson, and subsequently in that of Strotter v. 
Read, the judgment in which has already been 
quoted, and the Court of Chancery of Ireland 
in 176^ in Grattants case adopted a similar 
view and ordered a creditor who had obtain- 
ed an attachment in Ireland against a debt 
due there to the bankrupt, to refund the 
money obtained under the attachment to the 
English assignees. 

*' So generally was this doctrine received 
^* as a rule " says Burge in his Commentaries 
on the conflict of laws that Lord Tharlow 
is reported to have said *' that he had no 
^ idea of any country refusing to take notice 
^' of the rights of assignees under English 
'* laws, and he believed every country on 
*' earth would do it, besides the Courts in 
*' America. " Lord Loughborough in the 
case of Sill vs. Wbrwick, in which the same 
doctrine was up held by the Court of Com- 
mon pleas, entered every fully into the gene- 
ral doctrine. " Personal pronerty *' he said 
" being governed by the law of the country 
/* wJiich governs the person of the owner, the 
" condition of a bankrupt by the law of 
•i England is that the law upon the act of 
" Bankruptcy being committed, vests his pro- 
" perty upon a just consideration, not as a 
'• forfeiture, not on a supposition of a crime 
^' committed, not as a penalty, and takes the 
" administration of it by vesting it in aesign- 
'' ees who apply that property to the just 



'' purpose of the equal payment of his àài 
'' If the Bankrupt happens to have pn^ 
" which lies out of tne jurisdiction €i^ 
'* law of England, if the counfry io whêfi 
^* lies proceeds according to the prioci^^f 
'' well regulated justice, there is no èm 
^* but that it will give effect to the ûiki 
" the assignees. The determinations of fk 
'* Courts of this country have beeen oiiifos 
'* to admit the title of foreign asaigneesu^ 

Apart from the reversed atatuCorf su* 
thority (I and 2^ W. 4 C. 66 § ^3 ^ to 
which I have referred as embodpng the 
principle of these decisions, that ftcbdple has 
been reaffirmed by numerous rds&^tram 
the days of Sill v. Wortoick and Stnftker v. 
Read even to the application made ia tha 
Supreme Court of Victoria the other day is 
the case of this veiy Banking Corp jraboa, m 
which case if I understand it aright, the Pre- 
siding Judge intimated that evenif there vera 
a separate liquidation in the Colony, tàie Co- 
lonial assets must go into the general fond k 
common distribution without preference tà 
local creditors, while Mr. Justice Ray io tk 
Chancery division of the High Court of /a^ 
tice in England, in the case of a fiuikn^t 
Company domiciled in New Zealand ïïffs»a 
on similar grounds to have objected altogetkr 
to a separate liquidation in the English Coiol* 
Broadly stated, the principal seems to be that 
local Courts will not afford a prefereacd as to 
personal assets in a locality to local creditorè 
as against assignees representing the generd*, 
body of creditors in bankruptcy proceedings 
commenced and carried on as tbey must be 
at the Court of the Bankrupt's chief domi- 
cile. I am fully of opinion, regarding Iha 
liquidation under a windiu^ up order as equi- 
valent to bankruptcy so far as the pro^ 
tection of assets vesting In the liquidator is 
concerned, that the claim beîoie us now, ' 
falls within the scope of this moaX just 
and wholesome doctrine,, a doctrine which 
we may hope some day to find of unirer- 
sal adoption. It is already incorporated in 
English text books. '' According to the Law 
^' of England and of almost every other 
^^ country (says Smith in his Mercantile Lsw, 
** 8th Edition) personal property has no 
*^ locality but is subject to the law which 
*' governs tbe person of the owner. It fellows 
^* that unless there be a positive law thereto 
** prevent it, the bankrupt's personal property 
*^ in foreign countries passes to his trustees?* 
There is certainly no law here to préventif 
even were Mauritius, in respect to Eoglaod 
a " foreign country " which it is not^ and\( 
the Code Civil contained an explicif provi^ 
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in. upon this point, it could not be seriously 
Tvtended that the Code Civil places an 
habi tant of Mauritius in the same relation 
England as an inhabitant of France. It 
ems to me that this case falling within the 
le applicable to English Bankruptcy, the 
^rsonal property oflhe defendant company 
tuated nere, is protected by the order of the 
nglish Court and vests in trust for the ge- 
3ral body of creditors in the receiver or 
\x8tee appointed under the Court's authori- 
r, Tvho is in the same position as the aesi* 
:iee in the cases quoted. 

But as the proceedings in England of 
\\icli "w^e can take judicial cognizance have 
een orkly provisional our best course is to 
ccede to the defendants' prayer for stay of 
he plaintiffs action. 



Judgment of His Honor A. Mure 



\%ih July 1884 

In this case the plaintiff sues the Provi- 
Bional Official Liquidator of the Oriental 
Sank Corporation, represented here by his 
two mandatories Messrs Trail & Don» and so 
far as need be Mr Ferguson^ the late manager 
0£ the said Oriental Hank in Mauritius, and 
alleges that the Oriental Bank is due to him 
the sum of Rs 16,650.80 c. consisting of two 
sums of Ra 7,500 and Rs 8,720^ with interest 
thereon contained in two receipts the first 
dated SCth May 188-3, repayable in one year 
and the latter dated i^rd December 1883 and 
repayable at six months, both receipts bear- 
ing to be granted at Mauritius and both 
being repayable here. In each case notice of 
rejia^fasa^nt was given at the time of deposit 
and the above sums became respectively pay- 
able on ^Oth May and 1st June i8!$4. 

The plaintiff asks the decree of the Court 
for the sums above mentioiied with interest 
that had accrued thereon before the raising 
of the action and with interest at 9 per o[o on 
the whole sums due from the date of the ser* 
vice of the action. It will be observed from the 
very form of this action» that the plaintiff re- 
cognizes the fact that the Oriental Bank is in 
liquidation. That Batik and the provisional 
liquidator have filed a plea to the effect that 
the liquidation of the Oriental Bank having 
been taken under the Company's Acts of 
lb62 and 1867, the Court of Chancery has 



appointed a provisional official liquidator of 
the Bank, and that in consequence the plain- 
tiff is not entitled to bring the present actioDj 
but his only remedy is to prove his claim in 
due time under the provisions of the acts of 
1862 and 1867 and that in any event the 
present action ought to be stayed. 

The question of law raised by the above 
plea having been very ably argued by the 
Counsel engaged^ it now falls to the Court to 
determine the very important case submitted* 
It will be seen that the claim of the plaintiff 
is a simple claim of debt under a contract 
which is evidenced by the receipt before men* 
tioiicd^ from which it appears that the Con- 
tract was both made and was to be fulfilled 
in Mauritius In all ordinary circumstances 
the plaintiff is entitled to come to this Court 
and ask a decree from it in the terms propos- 
ed. The obligation of the Bank arising out 
of the Contract^ would, in the case supposed, 
lead to a judgment to be delivered in the 
place where the obligation to repay fell to be 
fulfilled. In all contracts the important ques- 
tion, when the jurisdiction of the Court is to 
be considered, is the place where the party 
intended the Contract to be worked out. That 
place becomes the forum of the obligation. 
Usually the only doubt which arises in such 
cases is the difficulty of fixing the place of 
fulfilment. In the present instance no such 
doubt arises, there being an express mention 
of the place where this sum of money is to be 
paid. It was therefore the direct intention 
of the parties to fix Mauritius as the place of 
payment — so far the case of the plaintiff is 
clear and undoubted. 

But the plaintiff's action presupposes a sus- 
pension of payment on the part of the debtor,» 
and an inability to pay the debt on demand, 
for he tells us that he seeks a decree in 
order to execute it against the property of the 
Bank in Mauritius, because it has failed and is 
in liquidation. It is apparent that if he succeeds 
every other creditor will take the same steps, 
executions will become numerous against the 
same property and as by our law all the pro- 
perty of a debtor is the common pledge of 
his creditor, it is clear that the Estate would 
be torn by conflicting claims, and that the 
hope of payment would not be realized. A . 
complete execution of the judgment of debt 
that may be pronounced is therefore an im- 
possibility. And all that can be expected is a 
partial execution of the judgment and only 
in so far as all the claims of the body of cre- 
ditors permits of that execution. It "follows 
that there must be a comparison of the rarious 
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claims, priyileged and nnprivileged against 
the Estate and there would be a n amber of 
creditors whose claims fall to be adjusted. 
This process may be repeated in every place, 
where the Bank has a domicile of contract and 
its assets would be torn by conflicting claims, 
and burdened with heavy expenses of execu- 
tion. From the conflict of laws which would 
arise, the adjustment of claims having to be 
made and the assets distributed rateably, it is 
apparent that that can be done only at one 
place, and the question arises which is the 
true place at which this operation can be 
made ? Jurists have su^jresfod various solu- 
tions in answer to this difficulty, some have 
maintained that there may be a plurality of 
Bankruptcies and that there may be a wind- 
ing up in each place where there is property, 
but the great weight of authority is in favor 
of selecting the domicile of the debtor as the 
place where the claims are to be made and 
the assets disttihuted. This is the only means 
by which justice can be done to the various 
creditors and theirclaims fairly conj^idered and 
a rateable di^tiibution of the assets made. He- 
sides the works of Story and Phiiliraore quoted 
at the lîar to that efl'ect, we may add the au- 
thority of t^e great writer on international law 
Von Sarigny who, in discussing the effect of 
Bankruptcy iin the rights of creditors says : 
•' As the Bankruptcy has in view an adjust- 
*' nient of the claims of a number of creditors, 
" it is possible only at one place, namely, at 
'• the domicile of the debtor, so that the special 
" forum of the obligation is hero displaced by 
'^ the general personal forum." The great 
principle which has been established as guid- 
ing the decisions of the great majority of all 
countries is that the personal estate as an en- 
tirety is held to be situated there where the 
bankrupt has his domicile* and that it is to be 
administered in Bankruptcy according to the 
rules of the law of that country just as if 
locally situated within it. The result is that 
an adjudication in bankruptcy or other simi- 
lar executory act of the law, divests the Bank- 
rupt of his whole personal estate and transfers 
to the assignee or trustee or syndic under the 
act, all moveable Estate of the Bankrupt 
wheresoever situated, so that all preferences 
attempted to be made, may be defeated, all 
claims may be decided upon, and the assets 
finally distributed in the place of his general 
domicile. These principles have been laid 
down both by the English and Scotch Courts 
of Law. In an early case Strother v. Read July 
180S reported in Morrison's Collections of 
the decisions voce forum oampetenê Appendix 
No. 4g it was held on the principles of inter- 
national law that the assignee under an 



English Commission of Bankruptcy wup 
ferable to debts due in Scotland to tbeB« 
rupt, in competition with a créditait 
subsequetly to its date obtained deem ^ 
attached these debts and it was thenobM 
on the bench that although execuùoij^ 
making the right effectual most be aceora^ 
to the forum of the country where the:» 
are situated, yet in it competition tbe ^ 
itself and the transfer of it must be (kf^ 
according to the law of the domink "Hi 
next case which arose was that of h'à-^i 
Davis 2 Dow's Reports 250, in vixjii 
House of Lords afErming the judpa: oi 
the Supreme Court of Scotland declàî:xi 
Commission of Bankruptcy in EngUnd ;h.; 
in the assignees all the Bankrupts p^T>n' 
Estates in Scotland withr^ut intimitin- 
and liOrd Eldon remarked that it did m 
vest the real estate there only, bct^a^itk 
time it did not affect the real Estate in En- 
gland. Still great doubt was entertmé ti 
in England and Scotland what the de^ 
should be in the case of a Commerciii f;> 
pany hnviiig a domicile in several feûâ 
when there occurred the caseo/ifesoflg 
company carrying oik business both 'viVi^ 
burgh and London, se weral of thepartofiisbss,' 
residents in Edinburgh and several in W>»i' 
This Company having got into diffictev 
Commission of Bankruptcy was issued agiJMJ 
it in London, whereupon ihe Boyal Ban'u. 
Scotland took steps to make the Companji^ 
Scotland also bankrupt there. This is tÊ* 
case of the R »yal Bank against Steia&% 
January 20 th 1813 F. C. m which it wai 
strongly urged that this Banking Company 
having a double domicile with a àonWe set 
of creditors, each trustiog to the laws as 
existing in the place whew tbej bad con- 
tracted with their deblot couU have their 
estates wound up in BanVtupto^ m bott 
domiciles. But the Court in Scoll^;^- 
regarded the distinction and held the proj 
ceedings in Bankruptcy in either domicile o. 
the Company tf) comprehend the whole per- 
sonal estate of the entire concern, and aa m 
adjudication in Bankruptcy in Eng W w^« 
first in date, they refused to allow aseqa^' 

frAf înn In Snn*lat.rl ThoflP rflfieS hSVfi reC^VW 



tration in Scotland. These cases 



riifc There 



the approval of all subsequent ]^^^W-^g 
is no greater name in legal litertlttrtA^J 

the present century than Bell, m ws 
mentaries after stating the law aj coû^^^^^^ 
in these cases thus continues :— " l^n» 
" settles the whole doctrine and on a m^ 
" so satisfactory, that all f"*"'«/^«na. 
" easily be determined on the browv ^^ 
" ciple which has been thus estsbUahett. ^ 
England the lavf is fixed in the same wi;i 
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merely refer to tiro cases as settlinfi^ the 
question Hunter ▼. Potts 4 L. B. 18^ S^ll v. 
TFoTttfiek 1 H. Blackst 665. 

But I cannot help quoting the authority of 
tlie great lawyer John William Smith whose 
too early death deprived the world and the 

Ï profession of nne of the best and soundest 
égal minds of this age. Under his chapter on 
Bankruptcy he says as to '' foreign property 
** according to the law of England and of 
^ almost every other country^ personal praper* 
*' ty has no locality^ but is subject to the 
" la'w which governs the person of the owner. 
'^ It follows that, unless there be a p sitive 
'^ law there to prevent it, the Bankrupt's 
'* personal property io foreign countriei passes 
^' to his assignees." In his note to this pas- 
sage^besides the English, he quotes the Scotch 
decisions above mentioned, and thus gives 
them his approval. These decisions seem to 
fix the Law of Great Britain distinctly upon 
the footing that the forum of Bankruptcy is 
to be the domicile of the debtor. It seems a 
sound principle to hold that the community 
of law which regulates and inspires all Courts 
under the same territorial sovereignly should 
lead us in Mauritius to adopt the same prin- 
ciple of international law^ and that we should 
not recognize the arguments that the Courts in 
England are purely foreign tribunals ; and I 
prefer the theory of law which^ in a mat- 
ter involving questions between Courts not 
situated in the same Kingdom but represent- 
ing the samesovereignty, seeks for a principle 
of decision rather from Great Britain than 
from France in such a matter. The jurispru- 
dence of the latter country, apparently found- 
ed upon a distrust of foreign tribunals, has 
in several instances refused to recognize 
the validity and effect of commissions of 
Bankruptcy and similar acts of foreign 
Courts. This mistrust seems based entirely 
upon the I4th article ot the Civil Code which 
«sap^that '' a foreigner even though not resi- 
** dent in France may be cited before the 
'^ French Tribunals for the execution of obli- 
^' gâtions contracted by him in France with a 
'' FreitchmaUy and he may be brought before 
" the tribunals of France for the obligations 
'* contracted by him in a foreign country 
" towards the french." As we are dealing in 
this case not with foreigners but on both 
sides with subjects of Great Britain it is 
difficult to see how judgments founded on 
this article should be authoritative prece- 
dents for our decision of this case. It is 
clear that thts aitiile has its source in a desire 
to protect the french in their transaction with 
foreigners, and the decisions referred to being 



based upon the principle contained in it, it 
results that the authority of a res judicata 
is much more limited in France, than it is in 
other Countries. Accordingly French tribu- 
nals consider the meri<s as well as the form of 
foreign judgments, and the plnintiff has little 
or no advantage in carrying such a judgment 
before a French Court. On the other hand 
the true doctrine seems to be that a foreign 
decree, the parties and the subject matter being 
the same, will be held conclusive unless very 
precise and definite allegations are made either 
that the Court which pronounced it had not 
jurisdiction, or (hat it was obtained by f»aud, 
or that the proceedings involved some manifest 
violation of the rules of Justice, such as that 
a decree was given without hearing a party. I 
hold that the decree of the Court of Chancery, 
not being impugned on any of the grounds now 
indicated, must have the authority of a res 
judicata in this Colony. To the production of 
that decree all due effect must be given, and 
it will be necessary, if officers of the law 
arc employed to put it into force, that the 
intervention of the Courts uf this Colony will 
be required. 

But it is time to consider another part of 
the case, that is whether the order of Liquida- 
tion ought to have the same effects as the 
Commission in Bankruptcy in the cases we 
have above quoted. I have to point out one 
important distinction between the order of 
liquidation and a Commission in Bankruptoy^ 
the latter divests the Bankrupt of his property 
and transfers it as an existing right to the 
assignee or trustee in Bankruptcy, but the 
winding up under the >mpany's acts of 1862 
and 1867 has not technically that effect, but 
the liquidator has to administer the Estate of 
the Company for the creditors, so that the 
Estate of the Company is held by him in trust 
for them, and as remarked by Judges 
of great repute in England the position of the 
creditors of a Company in liquidation is that 
of a Cestui cue trust or beneficiary of the trust 
to whom the Estate has been \irtually assigned. 
In the case of the Oriental Inland Steam 
Company Ex parte Scinde Kailway Company 
July 1st 1«^74, L. R. Chanc. Appeals vol. 9* 
page 557. Lord Justice James observed *'The 
*' act of parliament has enacted that, in the 
'* case of a winding up, the assets of the Com* 
'' pany so wound up are to be collected and 
'* applied in discharge of its liabilities. That 
makes the property of the company clearly 
trust property. It is property affected by 
*' the act of Parliament with an obligation to 
•• be dealt with by the proper officer in a 
«* particular way. Then it has ceased to be 
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*' beneficially the property of the Company 
" and being so, it has ceased to be liable to 
<' be seized by the execution of the creditors 
*' of the Company ". 



Further the object of the winding up acts 
and their main purpose is, the collection and 
the distribution of the assets of Companies 
for the general benefit of the creditots, and 
among them rateably, and this purpose ought 
to be exercised, not for the benefit of a parti- 
cular creditor or creditors, but for that of all 
the general body of cre'litors of every Com- 
pany. Having thus stated the purpose of the 
act and the mode by which it is carried out, I 
conclude that the whole object of the act is 
assimilated to procedure in Bankruptcy, by 
means of which the Kstate of the debtor is 
collected together, converted into cash and 
then divided rateably and pari passu among 
the creditors. I have no doubt then, that the 
rights of the Frovi*>ional official Liquidator 
miist be assimilated to an assignee in Bank- 
ruptc>, and that in the present case the de- 
fendant Welton is entitled to the same privi- 
leges and rights as a trustee or assignee under 
a commission or adjudication of Bankruptcy. 
It is right to limit these remarks by the fur- 
ther statement that I am well aware that real 
rights are determined by the lex rei sites and 
that I reserve all the rights of creditors hold- 
ing hypothecs and all other real rights. 



A liquidator under the act of Parliament 
has special power conferred upon him for 
the purpose of expediting the liquidation of 
the Estate and among others, by Section b7 
when an order has been made fur winding 
up a Company, no suit, action or other pro- 
ceedings shall be proceeded with or com- 
menced against the Company except with the 
leave of the Court. This section is made to 
apply to unregistered companies by Section 
fii)^ of the act. 1 have only further to remark 
that it is well settled law that the domicile 
of an incorporated company is determined by 
the situation of its principal place of business. 
In conclusion holding that the decree of the 
Court of Chancery has here the autr^ority 
and force of a res judicata, that the order of 
liquidation has,like an adjudication of Bank- 
ruptcy, effect universally and in all countries 
where the debtor has property, we musw give 
such effect to it, so as to prevent separate 
measures being here taken. I am therefore of 
opinion that the defendant Welton is entitled 
to succeed jn his plea and that decree in this 
action should not be pronounced, but that 



procedure should be stayed, reserving to the 
plaintiff his right to claim against the 1i laid- 
a tor all that he claims in his present actiosL 



Judgment of His Honor E. J. JjEci^tzLo 



16th July 1884 



In this case the plaintiff sues lo. Th( 
A. Welton, in his capacity of provisional ofr 
cial liquidator of the Oriental Bank Corpen- 
tion, absent from this Colony bat thensa 
duly represented by G. Hamilton Traill vsk 
D. Don, and as far as need be So. J. A. Fer- 
guson, manager of the said Bank in Mau- 
ritius and asks the Court to condemn the 
said defendants to pay to him the sum of 
Bs 16,600.80 c. being the amount, in prin- 
cipal and interest, of two sums deposited at 
the Bank in Mauritius by the plaintiff in 
1873 and stipulated in the receipts given to 
him to be repayable in Mauritius respectfreff 
the first sum on the 3Cth May last ac^ tie 
second sum on the first day of June hst 

To this action the defendants in thsh 
notice of defence pleaded that the winding 
up of the Oriental Bank (-orporatioo having 
been decided upon under the English statute! 
known as the Companies Acts of 1862 and 
1867, the high Court of Justice, Chanceij 
Division, London, had, by an order dat^d the 
Srd May last, appointed Thomas Abercrombie 
Welton provisional official iiquidator of the 
Oriental Bank Corporation, and that in con- 
sequence the plaintiff is not entitled to bring 
the present ^ action, that the only remedy 
which the plaintiff now has, is to prove his 
claim in due time in accordance with the 
provisions of the Companies' acts of 1862 and 
1867, and at all events the present acttoti* 
ought to be stayed. 

In Court it was argued for the p\&\nl\S 
that the documents tendered did not show 
that the liquidator was appointed under the 
Companies acts of 1862 and 1867, that these 
acts were not Imperial acts having force d 
law in Mauritius ; that we had our own local 
ordinance for the winding up of Com'^iiies 
under which the Bank might have been pat 
in liquidation here, and that the local credi- 
tors of the Bank were entitled to sue their 
debtor before the Courts of this Colony la 
virtue of article 14 of the Civil Code which 
enacts that *' L'Etrangeri même non residaot 
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*' en France pourra être cité devant les tribu- 
'* hbux français p'>ur l'exécution des obliga- 
'' tions par lui contractées en France avec un 
•' Français." 

*We were finally asked to take no notice of 
the order of liquidation as it came from the 
the High Court of Justice in London, a fo- 
reign tribunal, and as no application had been 
made before this Court for the exequatur of 
that order, which therefore had no legal affect 
in Mauritius. Decisions of the French Court 
-were quoted in favor of that proposition. 

It may appear rather singular that the li« 
quidator appointed in London was sued here 
as the principal defendant, without any reser- 
vation as to the capacity assumed by him in 
the powers of aîtorney sent here, and that the 
plaintiff immediately after asked the Court to 
take no notice of the order of Liquidation 
issued by the High Court of Justice. However 
it was explained that the intention of 
the plaintiff had been to sue the Bank re- 
presented by the person who is now en- 
trusted with its affiiirs without admitting the 
legal effects of the order given in London, 
and I think that in presence of the im- 
portant issues which are before the Court 
it may be more proper to set aside wLat may 
after all be ooly technical objections. With 
regard to the two documents tendered by the 
defendants viz : the appointment of the liqui- 
dator and the powers of attorney sent by him 
. to Mauritius, I think that there cannot be 
any doubt that Mr. Justice Chitty proceeded 
under the companies acts of 186KS and 1867. 
These acts are fully mentioned in the heading 
of the order, and in the body of the power of 
attorney which is approved and sanctioned by 
the judge. 

It is true that these acts do not appear to 
be Imperial sta'utes, and that we have our 
owti Local Law (Ordinance No. 86 of 1882) 
which provides for the winding up of Com- 
panies with a limited liability, and which is 
oopied almost verbatim from the English acts, 
and if we had before us an application for 
the separate winding up of the local affairs 
of the Bank, and for the appointment of a lo- 
cal liquidator to act conjointly with the liqui- 
dator in England, we would consider what 
may be the rights of local creditors to a local 
liquidation^ but such is not the case now be- 
fi)re us. The plaintiff does not wish, as a con- 
sequence of the winding up order issued in 
England, that we should also give a similiar 
order here ; he wants us to ignore com* 
pletely the liquidation which has already 



begun in London, and the powers sent 
by the liquidator to his representatives 
in Mauritius, and to allow him to obtain 
a writ of execution enabling him to seize 
or Attach any proi>erty belonging to the 
Bank in Mauritius. In fact his contention is 
that the winding up order given in England 
has no legal effect here because the Court that 
issued it must be treated by us as a foreign 
Court, and its decisions have no force until 
they have been rendered executory by this 
Court. 

The principal decision quoted on behalf of 
the plaintiff is an arrêt of the Court of Paris 
of the 7th March 1878 in re : Syndic H >ff- 
man reported in Dev. 79. 2. 164. In that 
case it was ruled that a trader who had his 
principal establishment in London and bran- 
ches in Paris, Milan, and Hamburg, could be 
declared Bankrupt in Paris, although there 
had been already an adjadication of Bank- 
ruptcy against him in London, and the exe- 
quatur applied for by the English assignee for 
the execution of the English Order in France 
was refused. The ait et of the Court of Paris 
is so brief that it would not be possible to 
understand the grounds on which the decidion 
was given if we did not refer to the conclu- 
sions of the ** avocat géuëral " Hémar which 
preceded it. I there read the following pas- 
sages which I transcribe verbatim as they 
are remarkably clear " La these développée 
'^ devant les premiers juges au nom de 
** White et repoussée par eux est celle de 
'' rindivisibilité et de l'universalité de la 
'* faillite envisagée comme principe de droit 
'* international privé. Elle est trâs contro- 
'' versée aussi bien en France qu'à l'étranger. 
" Je dois d'abord en préciser la portée : Elle 
'' a pour point de départ cette règle, admise 
'' par toutes les législations dignes de «ce 
'' nom, qui est écrite dans les art. 2092 et 
<' 2093, Code Civil. Les biens du débiteur 
sont le gage commun de ^es créanciers. On 
est ainsi conduit à affirmer l'unité du paM- 
'• moine et l'universalité du gage qu'il consti- 
" tue ; chaque débiteur n'a qu'un seul patri- 
" moine et ce patrimoine unique répond en 
'' même temps et de l'ensembln des dettes et 
" de chacune d'elles en particulier.'' 

'' Donc^ un commerçant ayant plusieurs 
^' établissements, ne peut être en faillite dans 
** l'un d'eux et rester integri status dans les 
^' autres ; cessC't-il ses paiements sur un 
" point ? l'insolvabilité n'est pas partielle, 
" mais s'étend à tout le commerce." 
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Ce commerçant est en faillite* partout et 
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""n'est qu'une fois en faillite parce que le 
" gage étant universel ton insuffisance en- 
'< gendre une insolvabilité générale. De ce 
" principe, il résulte que le siège d^une faillite 
'' est au domicile du failli. En effet la masse 
" créancière se trouve, par le fait de la fail- 
" lite, constituée àPétatde fs^soi^ïï^ n^o^»'® 
'< et substituée à l'individualité du failli 
'' qu'elle continue. Elle est là où était le 
" failli. Il en résulte encore que Tinsolvabi- 
*' lité étant générale et indivisible, la liquida- 
" tion qui en est la conséquence est également 
'* indivisible, en ce î-ens qu'elle a pour but 
" une réalisation unique, ainsi qu'une répar- 
•' tition basée sur une seule ôt même propor- 
" tionalité sans distinction de personne ou de 
^ localité." 

^' Ces déductions doctrinales sont absolu- 
*' ment incontestables, si on les limite à l'hy- 
'' poihèse d'un commerçant exploitant un 
*' établissement principal et des succursales 
'' relevant sans exception de la souveraineté 
'^ française." 

He then proceeds to show that it might 
be dangerous for french creditors to trust a 
foreign Court '' qui ne sera peut-être pas 
toujours aussi rassurant que le pouvoir 
anglais" and he invokes article 14 and 
also arf. 3 of the Civil Code as enactments 
in favour of the Fiench creditors. 

This decision was criticized by writers on 
International Law (see, besides the notes un- 
der the decision, ^^ Journal de Droit Interna- 
tional Privé " year 1879 p. 81 and a contrary 
decision of the Court of Milan in similar 
circumstances in Dro 79. 2. p. 161). It may 
be very good juris]>rudence in France in the 
'l^csent state of french Legislation, and I am 
not prepared to express any opini'>n upon it 
at present, because I did not think it necessa- 
ry for my decision in this case to examine very 
minutely thf reasons which guided the French 
Court, having found the distinction established 
by the '' Avocat Général" Hémar sufficient to 
explain why the Court of Paris refused to-give 
effect to the English adjudication of Bankrupt- 
cy in the Hoffman case. That distinction is 
tnat principles, which may be very good when 
the principal firm and its branches are under 
the same sovereignty, should not apply when 
they are under different sovereignties. There 
is no doubt that the French Courts in inter- 
preting strictly the terms of article 14 of the 
Code Civil were actuated by a feeling of dis- 
trust of foreign Justice, which they feared 
would not protect sufficiently the interests of 
French subjects. So that I understand that 



the difficulties which arose in France, w&sM 
not have arisen if the principal establish wce, 

instead of being under the EngUslx flag 9xi 
amenable to Englisl Courts, had been uadet 
the French flag and amenable to Ftmtk 
Courts* Now, it cannot be said that EnglaBA 
and the High Court of Justice in Londc» aie 
are to us a foreign power, and a foreign Co^n 
in the sense given to those expreaaioQS by tbi 
"Avocat Général" Hémai^t. The Loodws 
Courts and the Mauritius Courts ha^e aq». 
rate jurisdictions, but they are under the taa£ 
sovereignity, and I cannot certainly treat :às 
High Court of Tustice of England as a pss^ 
foreign Court, and when an order em•s^^ 
from it is shown to me I cannot considautc 
having no value at all, because no appUeaikt 
has been made to this Court to render it ex«« 
cutory here, and more especially soin matien 
of Bankruptcy which relate to a Company hav- 
ing its principal domicile in London and oc£ 
of its branches here. In the case of the Royal 
Bank of Scotland y. James Cuttberi &i/ 
others reported by KoBe VoL 1 p. 462 th 
Court of Session so far back as 1813 ^M 
that a Commission of Bankrupt issue/ à 
London vests in the assignees uiMferft tfl 
the property of the bankrupt wherev«itMLV 
ed, precluding creditors in Scotland boa 
attaching by sequestration their debtors' pio- 
perlv remaining or situate in tbat conntT|. 
In that case f »ur partners had« as sachyhoassr 
of business both in England and in Sootlaad, 
but of whom two were domiciled in Euglaoi 
and two in Scotland. 

A similar decision was given in Selkiog t. 
Davis i814 2 Rose 291, by the house oC 
Lords it was there held that an Englisii 
Bankruptcy was paramount to a subsequent 
Scotch sequestration when tbe bankrupt wds 
domiciled in Scotland but traded both in 
England and Scotland. 

These cases were quoted on behalf of the 
defendants to show that in Scotland, a coun- 
try where the law of Bankruptcy is not the 
same as in England, effect was given to an 
order emanating from the English Court. 

Here we have not to deal with a Com- 
mission of Bankruptcy, but I have no doabt 
that the same principles should apply l(>t 
winding up order, the object of which is 
to distribute the assets of the Compsny 
rateably amongst its creditors, acxd enforce 
contributions against its shareholders or coQ- 
tributories^ and make them pay what thej 
are liable to pay, with a view to liqnidating 
the affairs of the Company. Jessel Maatet 
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le HrollSj in re International Pulp and 
er Company, 3 law Reports Chancery 
isioTi page 598 adds : — *' How is that 
Dject efFected. By stopping all acts and 
Jilts brought against the Company when 
le ^winding up is commenced, so as to corn- 
el the creditors tocomeand share rateably. 



># 



further on be adds '^ There can be no rea- 
on that I can find for limiting them (mean- 
.ng the words, action, suit or other prooeed- 
ng) except that the Court has no power to 
enforce its order, I agree, if any creditor 
in Turkey, Russia or any other purely 
foreign country, were to bring an action, 
although it would be desirable in the inte- 
rests of the person concerned in the litiga- 
tion to make that creditor come in with the 
rest, yet the Court cannot restrain the ac- 
tion for want of power — not from want of 
will or want of provisions in the act of Par- 
liament^ but simply that the act of Parlia- 
ment cannot give this Court jurisdiction 
over Turkey or over Russia. That is the 

only reason Therefore as to a purely 

foreign country it is of no use asking for an 
order because the order cannot be enforced." 

I have quoted at some length the opinion 
^ven in that case by the eminent English 
udge, because I find that the distinction 
vbich he makes in matters of this kind 
>etween a purely foreign country, such as 
Furkey or Kussia, and countries abroad but 
under the British Dominion, coincides ex- 
Eictly with the distinction made by the 
French '* Avocat Général *' Hémar, whose 
conclusion I hare already mentioned. In 
Westake p. 144 I also read that an English 
Bankruptcy or the winding up of a Company 
in England, which is domiciled in England^ 
carries all the real or the immoveable pro- 
perty of the bankrupt or Company in any 
part of the British Dominions, and he quotes 
seyeral decisions in support of that dictum. 

I think it useless to examine whether an 
injunction coming from the Court of Chan- 
cery and addressed to the plaintiff would 
be binding upon us^ and would prevent us 
from hearing the present case, but what I 
deduce from the principles gathered from the 
French and the English authorities quoted 
on both sides of the bar is that in matters 
of Bankruptcy, an order given by the Court 
of the principal domicile of the trader who 
has stopped his payments, cannot be ignored 
by the Court withm whose jurisdiction is a 
branch firm of the same trader, and that, on 
the contrary effect should be giyen to it. 



when both Courts are under the same sove» 
reignty. 

Acting in conformity with these princip1e«j 
which I consider as true and sound, and 
applying them to the circumstances reveal- 
ed to us by documents emanating from the 
Chancery Court in London, I am of opinion 
that this action ought to be stayed as prayed 
for by the defendants. 

Action stayed until otherwise ordered by 
the Court. 



SVPRBME COURT 



Action tn delivery of a Legacy — ^Inter- 
vention OF THIRD parties AS HEIRS— 

Identity of the person under whose 
name the intervening parties claim-^ 
Article 1853 of Civil Code. 

In this case Mrs. Widow Messen hy her will 
dated the 9th April 1882 mctde a legacy of 
Its 50,000 to the heirs of her late husband^ 
Pierre Hippolyte Messen^ who was horn at 
Bordeaux. The Curator of Vacant Estates 
representing these heir s ^ whohe names were 
not known, entered an action against the heirs 
of widow Messffn, and claimed (he delivery 
of the legacy on behalf of these relatives of 
the late Messen. 

The defendants denied, on the merits, the 
Curator* s right to sue on behalf of parties 
whose names were not given, and further 
strongly denied that there were any relatives 
of the late Messen still alive. 

Certain parties alleging themselves to be the 
heirs of the late Messen, having caused rtf- 
gular powers of attorney to be sent to Mau* 
ritius, intervened in the case and contended 
that they were the sole heirs of the late 
Pierre Hippolyte Messen on the paternal 
and maternal sides. 

The main question before the Court was one of 
identity ^ as the intervening parties claimed 
as being the heirs of Pierre Paul Polycarpe 
Messen Drapien, while the defendants con* 
tended that Pierre Paul Polycarpe Messen 
Drapien, born on the 21th May l^OS, and the 
son of Marc Antoine Messen Drapien could 
not be the same person as Pierre Hippolyte 
Messen, who, aooording to his own déclara^ 
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tian, toas lorn on the I4th May 1809 and 
was the son of Antoine Menen. 

BM that from all the facte and eireumstan' 
ceê of the ease the Court had gathered the 
preêumptions " graves précises et concor- 
dsDtes * which according to Article ISM of 
the (Xvil Code may supplement parole eei» 
denee uhen it is not materially possible to 
have it and that those presumptions w^re 
eufficient to establish the identity of Pierre 
Paul Polyearpe Messen Drapisn. 

The Court therefore ordered the legacy to he 
paid to the intervening parties ; one half to 
the relatives on the paternal side and the 
other half to the relatives on the maternal 
eide. 



CUBATOT OP VACANT ESTATES 

.Plaintiff 



versue 



GUILLABD & OTHERS^— Defendants. 



Before 

His Honor E. J. LecléziOj— Chief Judge 

and 

His Honor FftiDéRic Williams,— Puisne 

Judge 



* • William Nbwton,— Counsel for the Inter- 
vening parties. 
F. BoBBRT & Hbnry Bbrtin,— Attorneys for 

the same. 

Louis BouiLLARD^ — Counsel for plaintiff 
Hbnrt Leclézio^ — Attorney for the same 

Victor Dblafayb,— Counsel for Henry 

Krumpholtz & Jules Guillard 

& ors. 
Edmond Duvivibr & Ernbst Lbblanc^«- 

Attorneys for the same* 

Pierre Léonce Chastbllieb^ — Counsel for 

Widow Corsin & C. M. 

Guillard 
Frédéric Victor & Ernest Leblanc^^ 

Attorneys for the same. 



Edoab Gallst,— Counsel for Widow N. 

Guillard & Jules OnDwd. 
Hbnrt Thatcher & Gborgbs Kcsmcj— 

Attorneys for the 



Becord Number 21,644. 



nth July 1984. 



In June 188S the Curator of Vacant Esta- 
tes who had been placed in charge of tise 
Vacant Estates and undefended ri^^hts id Uau* 
ritius of the relatives of the late Piene Fippa* 
lyte Messen, enter»*d this action agiinst the 
heirs of the widow Messen. in order to o^staim 
from this Court a judgment condemning them 
to pay to him in his capacity, the sam of 
Bs St^OOO^ amount of a legacy made by widov 
Messen to the relatives of her deceased hi» 
band, by her will dated the ninth April 18& 

The Defendants pleaded several pleas, oos 
of which was preliminary, in which they asked 
for the security judicatum solii beoauaethe 
relatives, if any, of the late Messen were 
foreigners, this was allowed by the Cmin 
and the security given ; with regard to the 
pleas on the merits they denied the va^i 
of the Curator to sue on behalf of parties whoa 
names were not given and besidt» tht de- 
fondants denied that there were any relatires 
of the late Messen still living. 

• 

The Curator had written to the Ma^i» of 
Bordeaux, in Prance^ from whence Messes 
came when he arrived in Mauritiss and 
powers of attorney were sent by persoatiiha 
allege that they are the sole heirs onibe 
paternal and on the matemsi sf Jes of Pierre 
Hippiilyte Messen. Those persons have inter- 
vened in this case to claim the legacy made 
by widow Messen. One of them who was' 
not represented at the time of the *heanng 
of the case has since sent a power otsttoruej 
which has been filed in Court. 

The main pnnt which we have to dedie in 
this case is a question of indentity. It is not 
now disputed that if the intervening parties, 
who are before the Court, satisfy us that the 
person whose heirs they say they are is the 
same as the late Pierre Hippolyte Mesaea 
who died in Mauritius, they are entitled to 
the legacy made by widow Messen, 

The intervening parties claim as being the 
relatives of Pierre Paul Pol> carpe Meiiea 
Drapien, born at Bordeaux^ on the 87th May 
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3 and who was declared to be th? son of 
re Antoine Messen Drapien aod of Jeanne 



iThen the late Pierre Hippolyte Messen 
ved in Mauritius on the 3rd November 
Ô on board the French Bark *' Atlantique'* 
a SordeauXyhe gave his name as P.H. Mes- 
and his profession as merchant, according 
k certificate signed by the Harbour Master. 



[^he next document concerning him is his 
of marriage in 1838 with Mi«8 Guillard in 
ich he declares that he was born on the 
th May 1809, at Bordeaux, and that he is 
i legitimate son of Antoine Messen and of 
inne Solis, deceased. 

Then comes tV>e declatation of his death 
iirh took place on the 27th March 1871 in 
lich his names are given as Pierre Paul 
ippolyte Messen and his age 63 years and 
> months* 

The defendants argued that Pierre Paul 
Dlycarpe Messen Drapien, born on the ^7th 
lay 1808 and the son of Marc Antoine Mes- 
in Drapien, cannot be the same person as 
ierre Hippolyte Messen, who, according to his 
wn declaration, was born on the 14th May 
809 and was the son of Antoine Messen. 

Acts of notoriety made in Bordeaux were 
endered in this case as evidence of the iden- 
ity .of our Messen, as he was called, iFith the 
Idessen Drapien^ of Bordeaux, but, as a rule, 
we have not much confidence in those acts 
ivhich are prepared for the purposes of a case 
Eind by persons who speak of what they have 
heard aud not of what they personally know* 
ïhey may be of some value in certain cases» 
for instance, to show that the parties described 
in them are the only parties entitled to a suc- 
cession, when there has been no inventory 
made ; ill a case like the present one we can- 
not consider them as evidence, but only as 
part of the argument of Counsel. 

After a careful consideration of this case we 
think tliat there are facts derived from the do- 
cuments produced which constitute very strong 
oircumstancial evidence in favour of the theory 
of the iatervening parties: that Pierre Hip- 
polyte Messen or Pierre Paul Hippolyte Mes- 
sen, as he is called in the declaration of his 
death, is the same person as Pierre Paul Po- 
lycarpe, the son of Marc Antoine Messen 
Drapien and Jeanne Solis* 

The first fact is that they were bom at Bor-* 



deaux, it is true that our Messen stated in 
act of marriage that he was born on the i4th 
May 1809 while Pierre Paul Poly carpe was 
born on the seSth May 1808. But it may have 
happened that our Messen had either forgot* 
ten the exact date of his birth ( it would ap- 
pear that he had not brought with him to 
Mauritius his act of birth) or that he desired 
to appear younger when he married. At all 
events there is no evidence to show what has 
become of Pierre Paul Polycarpe if he is not 
the same person as our Messen, and there is 
also no evidence to show that Mr and Mrs 
Messen Drapien had any other child than 
Pierre Paul Polycarpe. 

The second fact is that our Messen's mother 
was Jeanne So I is the same name as that of 
the mother of Pierre Paul Polycarpe and 
there is this circumstance that she was dead 
at the time of the marriage of our Messen in 
1>38 and the mother of Pierre Paul Poly car* 
pe was also dead at that time. 

Thirdlv there is the fact that our Messen's 
father was in 18 ^8 an ex-merchant whom he 
called Antoine Messen, who was still alive 
and living at Bordeaux and the father of 
Pierre Paul Polycarpe was also an ex-raer- 
chant still alive and living at Bordeaux at 
that time under the name of Marc Antoine 
Messen Drapien. 

The difficulty is about the name of Drapien 
which was not given in Mauritius, by our 
Messen, as being the name of his father and 
his son, and also about the christian names 
of our Messen which are not all the same as 
those in the act of birth coming fiom Bor- 
deaux. 

With regard to these, the names of Pierre 
and Paul are to be found in the acts concer* 
ning our Messen in Mauriiius but Polycarpe 
has been replaced here by Hippolyte and it 
was suggested that Polycarpe is so ridiculous 
a name that one can understand that our 
Messen changed it into Hippolyte, and from 
an inventory made at Bordeaux in 1829, it 
would appear that Pierre Paul Polycarpe had 
already taken the na e of Hippolyte and that 
he had aUo dropped the name of Drapien for 
he signed the inventory Messen only ; with 
regard to the name of the father who is called 
Antoine Messen by our Messen, his names are 
Marc Antoine Messen Drapien in the act of 
birth of Pierre Paul Polycarpe ; but when his 
wife Jeanne Solis died, she is described in the 
declaration of her death as the wife of Antoine 
Meeeen and this would tend to shew that fven 
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in France, before onr Messen came to Mauri* 
tin», and he only left Bordeaux after the death 
of his mother Jeanne Solis, which took place 
in 1834, Marc Antoine Messen Drapien was 
also sometimes simply called Antoine Messen. 
It was also suggested that Jeanne Solis having 
been separated from her husband while her 
son I'ierre Paul Polycarpe was an infant, and 
the child having been brought up bv her and 
having always lived with her as would appear 
from the inventory of 18^9, Pierre Paul Poly- 
carpe may have taken a dislike to his father 
and dropped the name of Drapien, and that 
this mity also account for the fact that after 
bis Sf'ttlement in Mauritius he took no notice 
of him* 

From all these facts and circumstances we 
gather that we have the presumpiiom 
graves^ précises et concordantes which 
according to article 1858 of the Civil Code 
may supplement parole evidence, when it is 
not materially possible to have it before the 
Court, and we are of opinion that those pre- 
sumptions are sufficient to allow us to de- 
clare that the indentity of Pierre Paul 
Hippolyte Messen with Pierre Paul Poly- 
carpe Messen Drapien has been establish- 
ed to our satisfaction. Such being the opi- 
nion of the Court, we must order the legacy 
to be paid to the intervening parties, one 
half to the relatives on the paternal side 
and the other half to the relatives on the 
maternal side ; one of the relatives J. B. Vic- 
tor Vermeil was not represented in Mauri- 
tius, as we have already said, when the case 
was heard, but the power of attorney which 
has been sent by him, having been filed since 
and being regular, we think that tlie share 
accruing to that party should be paid diect y 
to him and not to the Curator of Vacant Es- 
tates. This latter having, however, acted in 
the interest of all the relatives of the late 
Messen, we think that he is entitled to the 
costs made by him to obtain the delivery of 
the legacy ; and we are besides of opinion 
that this is a case in which the costs of all 
parties concerned in the suit should be consi- 
dered as costs of succession. 



SUPREME COURT 

In this case the Court decided that the Plain" 

tiff should furnish security for the Defen^ 

danVs costs on the ground that the Plaintiff 

resides in a French Colony and has ho pro^ 

pentjf in Mauritius. 



JOSEPH CBÉCY Di LANUI-Pka 



V0rs%s 



PIERRE 



De la GIROJiE^ 
Defendant 

and 



JOSEPH CRÉCY De LANUX.-F^ 



versus 



FREDERIC BOTER DbLa GlWf, 

Defeadaut 



Before 

His Honor Eugène Jules LECLâio,-(ii 

Judge. 

His Honor Andrew MuRK.-Pniœ/è 

and 

Hia Honor Johk BouiLLAiBj-ik&i 

Puisne Judge 



M, Browk» — Counsel for plaintif 
V, G, DucRAY,— Attornejforthesaae 

E. Gallet,— Counsel for P. B. de laGiR»! 
G. KcBNia,— Attorney for the sime 



W. Ne wTON,— Counsel for F.B. & 
G. KŒNia.— Attorney for tie urn 



Records Nos. 2 ?,648&»^®' 

Judgment on motion made bj 
for security '* judicatum 3oln» 

His Honor The CHiBFJrDc£ 

The security P^y^ *»:,Vfi«ti fWtb 
Court in three grounds, tne "' irfi» 

plaintiff, although he b*» .'*'".. .jaiii* 
Mauritius as a British «ubjjct, if '.^i,; 
because he has resumed hw Woc ^ ,^ 
the second ground is that M .^^i 
circumstances : the third t?o*%^ » ^ 
out of the jarisdiotioa ot *e ^ 
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ppc>arance0 permanentlj settled in a french 
olony, and that he has no property in Mau- 
tius. We do not think it necessary to exa* 
line the two first grounds, because we all 
^ree that this case may be decided in favor of 
le defcn'lantSy on third ground. It has been 
aled in England and also in Mauritius in the 
ise of Dagostini, that, even in the case of a 
British subjpct who is out of jurisdiction of 
tie British Courts, a defendant is entitled to 
sic for 8f curity of the jurisdiction which may 
.nswer for t'e costs incurred by the defendant 
nd to be paid to him in cnse he wins his 
Lction. In this case we have an affidavit, 
vliicb is not contradicted, which shews that 
be plaintiff is ref^iding in ** Reunion " a 
Trench Coluny, and that he has no property in 
M auritius. We tberefore think that this ap- 
plication comes within the ruling of the 
learned Judge in Uagostiiiis'case, and we see 
no reason why our decision in this case 
ahouid diffr'r from the ruling in the case of 
Dagostiiii, because tYiis is an action entered 
fora reddition of accounts. 

The matter at issue cannot have much 
influence in a question of '^ judicatum aolvi.'' 

With regard to the amount of security asked 
for we think it is somewhat high, and that the 
sum of seven hundred and fifty rupees for 
each case will sufficiently answer the costs to 
which the defendan-s will be put if they win 
thi'ir cases; ^fifteen days will be allowed to 
the plaintiff in which to deposit the amount 
or to give security therefor to the satisfaction 
of the Court. 

Costs reserved. 



SUPREME COURT. 



Appbal from Conviction of District Ma- 
gistrate — Charge of Larceny under 
Article 309 of Penal Code — Dispenser 
Steward, His position on the Estate— 
Misappropriation by him of Medicines 
18 embezzlement and not larceny.*-* 
Comyictxon quashed. 

In this case the appellant , who was a dispenser 
steward on *' Beau Fonds ** Estate, took 
some quinine from the Hospital of the Eêtate 
Qnd sold it to a stranger. 

Eaving heen prosecuted for domestic larceny 
Ujore the Magistrate and convicted by thie 



latter to two months imprisonment, he ap* 
pealed from the conviction. 

Held hy the appellate Court that a dispenser^ 
steward of an estate who takes quinine or 
other medicine from (he hospital of which 
he lias charge, and who sells such quinint 
or medicine to a stranger commits an «nt* 
bezzlement and not a domestic larceny. The 
Court therefore quashed the Magistrate's 
conviction, iVo costs. 



HUET.— Appellant, 



versus 



THE QUEEN.— Respondent* 



Before 

His Honor Andrew Mure — Puisne Judg« 

and 

His Honor John RouiLLARD^Acting Puisoa 

Judge 



The Hon. W. Newton, — Counsel for Ap- 
pellanCy 

A. FiTOT,«-Attorney for the same. 

John M<^ Dou^all Gibson,— Counsel for 

liespondenty 
J. GuiBERT, — Attorney for the same 



Record No. 508. 



25th July 1888. 



His Honor Mr. Justice Mure 

This is an appeal by a man named Huet, 
who was charged before the District Magis- 
trate of Grand Port with the crime of 
theft nnder section 309 of the Penal Code, 

The information is to the effect that on the 
7th February 1884 at '' Beau Fonda " Estate, 
the appellant, being a person in the employ* 
ment of the proprietors of the stolen property, 
had stolen SO grains of quinine, valued at éO 
cents of a rupee. To this charge, he pleaded 
not guilty, but the magistrate convict hint 
under the 809th section of the FenaL iiojie. 
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whicli is the section which deals with cases 
of larceny by servants. 

The magistrate deals with this case as one 
of larceny. He says that this quinine did not 
get into the hands of Huet in virtue of any 
trust or deposit, the breach of which consti- 
tutes embezzlement, that the matter does not 
come under the S33rd section of the Code, 
that there is proof that Huet took the 
quinine, the care of which he had, and 
without the knovvledge or consent of the 
owner sold it to a stranger to the estate ; from 
that reason he concludes that this is a case of 
larceny. It is necessary to settle first the 
species of facts on which the magistrate pro- 
ceeded : In doing so we do not review the 
facts of the case but merely take them as 
proved in order to draw the proper legal con- 
clusion from them. It appears that Huet was 
a dispenser steward of the " Beau Ponds " 
Estate, in that capacity he was placed in 
charge of the Hospisal, and it is in evidence 
that when there were no patients in the Hos- 
pital he kept the key of the building. 

The medicines were kept in a glass case in 
a room in the Hospital under his care and 
control. The position of matters must be 
taken from the evidence of Mr. Laur de St. 
Romain one of the chief officials of the Es- 
tate, who says *' when there are no sick the 
^' Hospital is shut up an<l locked up, the key 
^' remaining with accused, the medicines ate 

in a glass case, which is locked up. It is 

the duty of accused to see that no body sells 
" any medicine— Cross examined: The ac- 
** cused nceives the medicines from the ma- 
^' nager Mr. D'Hotman and has to give them 
'* to the sick on the request of the Doctor. He 
V has also to give an account of them to the 
*' manager — accused is entrusted with the 
" keeping of the medicines under the control 
" of the manager. These medicines are in his 
*' possession " — and further on he says '" if a 
'^ deficiency had occurred and had been found 
'' out by the manager he would have had 

to account for the deficiency." 
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Upon this Statement of the facts, we have 
to determine whether this is an act which 
falls under the category of theft oi under that 
of embezzlement. 

The words *• Vol " and " larceny ** or 
'' theft " I suppose are terms which are mu- 
tually interchangeable ; that is to say that 
one woifld naturally translate *' Vol '' by 
*' larceny " or * theft "— But undoubtedly 
they* afe not equivalent in the idea of 



the thing— for though the orig^iaal deSji 
tion of <* theft " by the law of Eit^taod aai 
Scotland is this, a crime in which xYiert ku 
been a fraudulent taking the possesnoi ^ 
property belonging to another for the purpaae 
of gain and that is in conformitj with us 
old Roman definition " eonirectaiio /rastdtdm 
rei alienœ lueri faciendi gratia" 

Both in England and in Scotland the tenr 
has been extended to many cases where tkâ 
party has the custody of an article the poi- 
session of which is held by the owner. Os i^ 
other hand in our definition of Larcenj oas- 
tained in the 301st article of the P«'iiiJ[Co& 
the terms ''fraudulently abstract** is tras^^ 
from the french ' souHraire fraudulemsemaf' 
and the result of the use of these words h4f 
been that invariably, when theft has bea 
committed in France, the actioa of ** mlè^ 
ment '^ that is of removal of property fmo 
one place to another^ is an essential elemat 
of the crime. 

As regards embezzlpment, there is mimk 
that by the law of England the term isfpt- 
rally used when the property is is t^ ptf- 
session of a party occupyin<ç an offinÀ^^ 
tion, and who has a certain officialese'^ 
reference to the property in his possessioQ-* 
such as treasurers or secretaries of bodi^ C0^ 
pnrate, factors &c, and the naisappropriadca 
of moneys in such circumstances hasg^neraf- 
ly been called embezzlement in EngUndaod 
Scotland — and though the wurd is traodatei 
into french by '' détournement '* or *' abo&àa 
confiance " the idea contât ne 1 in the wordi 
are not essentially the same. Under tlu 
french ( ode thc^ property, which is mts^ppro- 
priatedy of necessity is, in the possession of the 
person who deaU criminally with it, with the 
assent of the owner — it i^ deUvered to hini 
with his assent and consequently tke ^otd. 
used to indicate the nature of the cnme is 
generally *' détourner ** or *' dissiper*'. 

The Oourt has carefully read and eonside^ 
ed many of the cases decided by the Court d 
'^ Cassation " in France as well as all those 
which have previously been decided i&diis 
Court and we consider that there are im 
passages in the works of Ghauveaa and Haie 
which we think correctly summarise the le* 
suit of the decided cases^ and which bring o!U 
distinctly the difference between *' vol'* sad 
''abus de confiance. ** 

One is a decree of the Court of ^ Casn- 
tion" to this effect :^ Chauveau and Hélis 
Vol. 5 Sect. Ib86. ^ attendu que la soastni)^ 
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>*' tion qui est Pun des éléments constitutifs 

" du délit de ¥01, n'existe que lorsque la 

*' chose soustraite a été appréhendée contre le 

'^ gré du propriétaire qu'il n'y a donc pas de 

^' soustraction dans le sens précis et légal de 

'* ce mot dans le cas où la chose a été remise 

" Yolontairement par les propriétaires à la 

'^ personne inculpée» qu'il importe que cette 

*' remise n'ait été que momentanée et fiite 

*' sans la condition implicite d'une restitution 

'' immédiate, puisqu'une remise volontaire de 

*' la chose, qcielque soie sa durée, exclut 

^' nécessairement le fait de la soustraction. " 

And at page 434 of the same volume there is 

this : '' ce qui caractérise le vol c'est la sous- 

^' traction, la chose est enlevée par ruse ou 

*' par violence des mains de son possesseur, 

'* l'agent s'en empare malgré celui-ci ou à 

^* son insu. L'abus de confiance suppose, au 

^* contraire, que la chose se trouve légitime* 

^' ment entre les mains de l'agent, il la détient 

'' avec assentiment du propriétaire il n'em- 

*' ploie ni la ruse ni la violence pour s'en em« 

*' parer. " 

This being the principle of the law of 
France, which we are bound to administer 
here, it seems enough, to determine the cha- 
racter of the crime alleged here, to say that 
the quinine misappropriated was delivered in- 
to the appellant's bands by the manager of 
the £state,aud left in his hands with the con- 
sent of the same manager, he had the care 
and custody and guardianship of the medici- 
nes, with the assent of the proprietors and 
oflBciHls of the Estate, and he kept the key of 
the establishment in whi( h thej were con* 
tained when it was not used. That being so, 
it seems to me that the crime of necesity falls 
under article 833 lift he Fenal Code which 
says, '' whoever shall embezzle, squander 
" awajL or destroy, to the prejudice of the 
* owner, possessor or holder thereof, any 
'* goods, money, merchandize, bills, acqait- 
'* tauce or other writing containing or opera- 
'* ting an obligation or discharge, which bad 
''been delivered to such person merely in 
^ pursuance of any hiring, deposit or trust, 
'' or for any reuumerable labor. " 

It is dear that in this case the medicines 
were delivered to the appellant for a reuume- 
rable labor and with the assent of the owner, 
and therefore, that the appellant should have 
been convicted under the 838rd section and 
not under the 809th section. 

The conviction of the District nsagistrate is 
therefore quashed. No costs» 



SVPREJHE COURT. 

Stokbagb of Guano. ^- Pbrson who has 
hade advances on goods has the bight 

TO SELECT STORE IN WHICH SUCH GOODS 
ARE TO BB PLACED, 

Meisrn. Elias, Mallac 8f Co^ intervening par» 
ties and holders of the Bills of Lading of 
certain guano, moved tliai the guano ui&ick 
is now in the Central Dock Warehouses be 
removed to the Warehouses of the Albion 
Dock which agreed to store the guano at a 
cheaper rate. 

The Egyptian Bank objected on the ground 
that it had made advances on account of the 
guano,and was entitled to select the store in 
which it was to be placed. 

Held that the patty who has the right of re- 
tention for necessary expenses made by 
them has also the right to choose, in the first 
instance, the Stores in which the goods, on 
which the right oj retention exists, are to be 
placed, but as under the circumstances the 
rights of the owners of the guano might be 
prejudiced if the storeage of the guano be 
paid for as at present, ike Court orders 
that a short delay be granted to the Egyp^ 
iian Bank to obtain equal terms to those 
proposed by the Albion Dock Company far 
the storeage of the guano. If the Bank doesnot 
obtain these terms, the guano to be transfer^ 
red to the Albion Dock Stores in the name 
of the party who made the advances^ 

NOREIS,— PUintifif 
versus 

COMPAGNIE FINANCIÈRE ET COM- 
MERCIALEDU I' ACIPIQUE,- Defendant 



\ Inter- 



ELIAS, MALLAC & Co. 
and 
FRANCO-EGYPTIAN BANE) partira 



Before 



I vemng 



His Honor EuoiNB Lbcl£ziOj— Chief Jadge 

and 

His Honor John Bouillard Acting Puisne 

Judge 
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V. Dklatatb,— Of Counsel for Plaintiff 
A* J. Colin,— Attorney for the same 

W. Newton,— Conneel for Defendant. 
E. SauzibRj Attorney for the same 

P.L. Chastbllier— Counsel for Elias Mal* 

lac &Co. 
A, J. CoLiN,<-<-Attorney for the same 



V. KiVben,- 
E. Sauzier/ 



•Counsel for Bloch Manager of 
the Franco-Eyiuian Bank. 
•Attorney for the same 



Kecord No. «2,476 



25th JuJy 1884. 



His BoNOR Thb Chief Judge. 

This is an inciJent in an action which has 
been entered boforo this Court wiih regard to 
certain guano, the bills of lading of which are 
now in the hands of the intorvening parties, 
Messrs Elias Mallan&C'o. Those intervening 
parties move the Court now that the guano, 
which have been deposited in the stores of the 
Central Dock, Barnarti'sestablishmpnt, should 
be removed to the Albion Duck, because 
the storage claimed by the Cenrral Dock 
from the Franco-Egyptian B^nk, the Agents 
of the defendants and the party whostured the 
guano in the Central ( ock, at a time when 
they supposed (hat they would be the holders 
of the bill of lading, is higher than the 
amount generally • clain^ed by the Albion 
Dock by 9 cents tf a lupee per ton fur the 
« storage of guano, the amount at whit h the Al- 
•bion Dock is ready to receive these guano noir 
being bl cents of a rupee p^r ton, whereas 
the amount claimed by the Central Dock 
from the Defendants is 40 c. of a rupee. 



The objection of the defendants and also 
of the '* Banque Franco- Egyptienne " 
who have made certain expenses as agents 
of the defendants, is that this motion cannot 
be entertained by the Court because the 
" Franco Egyptian Bank '' having made the 
advances had a lien upon that guano, a right 
of retention according to our local law, and 
that they were entitled to retain possession 
of the guano in the stores which had been 
chosen by them when they thought they 
would be the bearers of the bill of lading. On 
the othpr hand, the intervening parties^ who 
jnake the motion, state that they do not wish 



to deprive the Franco Eeytitn Bank 
right of retention, but that until the%, 
has settled the differences which ex'sUberi»! 
them, and which are the subject m\.\tii{ 
law Buit before the Court, the gnacoAisK 
be stored in the Albion Dock. 

tt appears that the sum for wUehii 
Rank have contf acted to store thegaiBoa 
the Central Dock is one of the items in diipot; 
the ownership of the gnano ii no loo^ s 
dispute ; it is not denied that the inUrv^s^ 
parties, Elias Mallac & Co. are the bolk^ 
the Bills of lading and that therefor? d;j 
are the owners of the guano ; the onlrâpda 
is with regard tncertain expenses miîbjtiie 
Bank and for the reimbursementi dîtii 
they claim the right of retention. 

There is no doubt that inlawthepartffb 
has the right of retention for necetsirjapec- 
S' s made by him has also the right Vitrm 
in the first inst«nce, the stores in which it 
goods on which that right of retentkei- 
ists, are to be deposited. At the m&i'^ 
when the owner of the goods comes U.9 
a Court of .Tustice and says: ùt ^j^ 
the stores you have chosen is mri fc^ia 
than in otber stores in which it^w» 
goods can be placed as s«fely, prwrna^^ 
the same time yo »r right of retentJA I 
think the Court should examine whethera 
ownejs misfit not suff^^r prejudice 8ta?im 
moment if his application were to be kJ';«-^ 
in (0*0 : t'le main case may lastalnn^u^i 
the juilginent of the Court intheram*»» 
may be appealed from, and if the htig«twi 
were to last eighteen months or ^'^^J'^^ 
the difference in the amount to be paid fjr ta 
storage, according to the affilawW*^"*'* 
before us, would be very hicri. ft f/ie»? cir- 
cumstance's we are of opinion 'l^*^ '"^ "^j^^ 
of the owners of the guanoroajbctoaoer 

extent prejudiced, if ^« ^"^ ^î'. f ? J! 
storage to continue in a ï^oolt irhtcuca 
much higher sum than the atnount wu^uj 
claimed for the storage of gw»^' "\\Tj ^ 
actually proposed by another Dock ; • 
the same time, we also think U w W 
that the Duck which has been chosen i ^ 
first instance by the party who thoupi 
would be the bearer of the ^f fr^ 
should have an oppo^u^^^^^^^ If^^^^^, 



amoant of storage 



thiiopp»*: 



been deposited, and we «ill gi« l- S* 
nity. both to the " Oompagnie/'"*^',^ 
Commerciale du Pacifique"»ndto tM » 

Eyptian «Bank, " who a. m^Jg^ ^ 
advances for the pavment "*" i J^ifiti» 
other cxpentes, to obtain that ie4»» 
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tlie Central Dock. IVe will, therefore, fix a 
Teasonable delay, until Wednesday, wnhia 
'Wliich the Franco Egyptian Bank will try to 
obtain terms equal to those which have been 
proposed by the Albion Dock Company for the 
storage of the guano. If the same terms ire 
obtained the judgment of the Court will be 
tbat the guano will remain in the Central 
Dock until the main case is finally settled. If 
the defendants do not obtain the same terms 
WLB those proposed and which we think reason- 
able, then the Court will order the transfer 
of the guano to the Albion Dock in the 
name of the party who made the expenses in 
order that he should not lose his rights of 
retention. 

The case is to be mentioned on Wednesday 
next. 



SUPREME COURT 



Vpon the application of the Commercial Bank, 
the Court ruled (hat the Curator ot Vacant 
Estâtes should he sent into possession of the 
Estate of W. Ktdson Oç Co. a Jit m lately 
trading in Mauritius at/d whose affairs are 
alleged to he in a state of insolvency. 

Abo that the mandaté given by the Pirm^ the 
partners of which are in Engtand^ to J, P. 
W. Kidson is recalled by the insolvency or 
" déconfiture *' of the t%rm. 



THE MAURITIUS COMMERCIAL 
BAlfK.— tlaintiff. 

versus 

J, J, BROWN and another,— Defendants. 



Before 
Hii Honor Andbbw MuBB«-Puisne Judge 

and 

Hit Honor John RoxnLLABD^-Acting P uitne 

Judge 



F, Li Chastbllibb and V. XiYbbNj— « 

Counsel for Plaintiff. 
A. J. CouVt^-Attomey for the same 



John M« Dougall Ojbson, — Substitute Pro- 
cureur and Advcate General, <^ Counsel 
for Defendant 

J. GuiBBBTj — Attorney for the same 

V. KiVkrn,— Counsel for Kidson 
A. Rohan, — Attorney for the same* 



Record No. t2,485 



25th July 1884. 



This is an application made in Chambers 
by which the ( ummercial Bank ask that the 
Curator of Vacant Estates shouM be sent 
into possession of the Estates ofW. Kidson 
and Company — a firm lately trading in Mau- 
ritius, and whose afiPdirs are alleged by the 
applicants to be in a state of insolvency. In 
consequence of this insolvency the power of 
attorney grant<>d by W. Kidson & Co. in 
favor of John f'exa 11 William Kidson, who 
managed the affair's of the firm in Mauritius 
as their mandatory, is alleged now to be eX" 
titict. It appears that the ahove firm has 
some property in Mauritius and* as they are 
said to have now no legal representative here^ 
the applicant maintains that the Curator of 
Vacant Estates is bound to take care of that 
propel ty. 

The application was made to a Judge in 
Chambers, was opposed there both by the 
Curator of Vacant Esta es and W. Kidson, 
the Mandatory of VV. Kidson & Co, but in res- 
pect of its importance and delicacy it was re- 
ferred to the Court, before whom the two 
defendants respectively maintained the sanie 
attitude of opposition as in Chambers. 

The questions for the* consideration of the 
Court seem to be three in number : 

lo. Is the Company trading under t£e 
style of W. Kidson & Co in Mauritius as a 
matter of fact in a state of insolvency or aa il 
is alleged in french " déconfiture.'* 

to. That being answered affirmatively 
does the state of insolvency or ** déconfiture ". 
recall the mandate given by the firm, the 
partners of which are in England, to J. P. W« 
Kidson their mandatory ? 

8o« If the mandate be recalled, is it the 
duty of the (Curator of Vacant Estates to enter 
into possession of the Company's assets and 
to manage and administer the same ? 

In regard to the question of fact, the form 
of such applications and the want of all plead* 
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ingiin them render it necessary that tbe 
Court mnst rely on the yarioos documenta 
produced and the statements and admissions 
of parties Ht the bar. There is an affidavit pro- 
duced which is not contradicted, to the effect 
that yariousj advent have been taken against 
W. K dson & Co. which have not been paid, 
that their stock in trade has been seized 
and sold, and that they are utterly iasoWent. 
As a matter of fact tbe applicants further 
alleged and have produced evidence to show 
that the Company have drawn in England 
two RiVs on themselves in Mauritius for con- 
siderable amounts, with relative Bills of 
Lading and Invoices of goods, which bills are 
due respectively on 28th August and 6th 
September next. These Bills have been en- 
' dorsed over to the applicants, the Commercial 
Bank, to which also the relative Bills of La- 
ding have been endorsed with a special order 
to deliver to them, and who are also holders 
by indorsation of the PoHcies insuring the 
goods against sea risks. The Bank explain 
that they are unable to present Messrs W. 
Kidson & Go's., bills to anyone either for 
acceptance or for payment^ as their Manda- 
tory no longer legally represents them. From 
these bills and the mode in which the busi- 
ness is transacted, we gather that the goods 
have not been paid for in England by ca- 
pital of the Company there and that the Bi.ls 
antt other documents have been transferred 
to the Bank to raise the necesssary fund to 
do 8 ). These matters are referred to, because 
as there was a branch in London, it mia;ht be 
doubtful whether the position of W. Kidson 
& Co. in Mauritius was conclusive of the 
matter of fact, though we think it almost 
certain on the abgve facts, that the impor- 
tant consideration for the Court is, what is 
the state of matters in Mauritius. But we are 
» relieved from all difficulty on this head, by 
the statement in Court of both defendants, 
who in argument admitted that W. Kidson 
& ('O were hopelessly insolvent, and the 
Counsel of both took the argument on that 
footing. Whatever meaning may be attached 
to the word insolvency in England, there is 
no doubt of its meaning here, that the assets 
of a debtor are not sufficient to meet the 
claims of the apparent creditors. ''La déconfi- 
ture " says Demolombe : '' Des contrats Vol. 
*' t Art. 66t>, c'est le passif dépassant l'actif, 
'' c'est l'insolvabilité, devenue apparente, du 
^ débiteur dont les biens ne sont pas suffi- 
'^ sants pour jsatisfaire les créanciers qui se 
" montrent." 

From the admissions made at thé bar^ we 
have no* doubt that W. Kidson & Co are in 



the state referred to in this ^ 

question of fact being settled in the ^ 

tive. the next point we haFe to conside % 
the legal effect and meaning of the wsr^^ 
the 8008 article of the Civil Oode wM ^ft 
inier alia ; ** Le mandat finit par la feoaS 
*' ture soit du mandat, soit du 



It is said that these words do not ap^^ 
the case of a trader but to a non«coiBiaei«d 
person. It is true that in Fweneh Imw, é^ 
word " faillite " is applied to traden^ whmg 
unable to pay their way, and Che wofrf "dé- 
confiture " to non-traders, whose wtm mt 
nor equal to their debts. Bnt this oijatNa 
does not sr»lve the question. Thsafsâarf 
all commentators place '^ découfitoR** «i 
*' faillite " on the same footing, so fir as ik 
duration of mandate is concerned, ana at 
reason is obvious. The same prindple, wl^ 
makes the insolvency of a non-trader pat c 
end to a mandate, le^ds to the sasM reni: 
when a trader is insolvent. The ** llamlut' 
in both cases has lost all credit and die no- 
fidence of his creditors, and by a natanl cas. 
sequenoe the mandate which he bad giws h 
the management of his affairs ceases ia^ 
rate. If this principle applies to tfea« kt 
non-trader, it does so as etron^lj, ïbcTbav 
so, in the case of a trader. In the am/ 
mercliants living away from the pfaRvta 
their business is conducted, it is Ababhr>à[ 
necessary that they should have a pmj k 
order that their contracts and obligttiaiisaij 
be validly entered into. And if a state ifis- 
solvency arises, so that their credit n ^ 
and the confidence of customers is lo^V^ 
clear that the authority of ihe merchast^s 
well as ihe ordinary individual, must eone 
to an end as soon as that state of matien 
exists. The commentators seeio to be unum* 
mous on the point. See IVopIang', Mandat 
Art. tOOS Sect. 746, Demolotabe Vol. 2 des 
Contrats Art. 664, Laurent Vol 28, page lOl 
Art. : 2, Paul Pont petits contrats VoL i &rt« 
SeOOd section 1 149. 

It was ably argued by Mr KiVern for f 
Kidson that the validity of this power of it" 
toriiey should be ju<lgedby thelaw of fiogfaii 
where it was granted, and that that lav £i 
not recognize the recall of mandate by iosd- 
veney, but by an actual adjudication of Bu« 
kruptcy* .No doubt there is high authorit^br 
80 stating the law of England, and tbe nib 
thus laid down is a much more certain tnt 
than the somewhat loose system of theFnsd 
Code< If it were possible to entertaia tki 
view, the Court would willingly have ad<ipt- 
ed it. But we cannot admit «thai Uiekwvo( 
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p place of the execution of a power of 
fcorney should govern itii interpretation 
^n it was to be entirely fulfilled in Mauri* 
. The deed might be executed in England, 
It was to be aoted on and all its powers 
.lied here, where the Company itself had 
Tied on business. In contracts of that nature 
m solution and place of performance of the 
l^er, is of more importance, than the mere 
tecution of the deed» and beins( of opinion 
iKt this question of Law must be settled on 
ftnch authority* we cannot sustain the con- 
mtion that the Law of England should pre- 
ail« VVe hold then that in consequence of 
be complete insolvency of the firm W. 
Lidson & Oo in Mauritius, their mandate in 
dr J« P. W. Kidson's favor has come to 
in end* 

So, The *' Curatelle " is now regulated by 
Ordinance No. â^é of 188^. which we have 
carefully read and considered, being of opi- 
nion that the question raised is one of very 
great importance. The enacting clauses of the 
Ordinance inposing duties on the Curator 
express these in very wide terms. The sixth 
section declares that it shall be inter alia» 
" The duty of the Curator to take charge of, 
" and to administer the property of and to 
^* represent ahsentees " and the ninth section 
in like mHuner enacts that '' whenever there 
*' shall be any property moveable or immuvea» 
'* ble in the Colony the owner of which is be- 
" lieved to be absent from the Colony and is 
'' not known to be legally n presented there- 
*^ in, such property shall for the purposes of 
** this Ordinance be considered tube unclaim* 
'* ed property.** And by Section 1th, Vncant 
Estates comprise not only vacant successions, 
but unclainted property. Attvching an ordi- 
nary and plain meaning to these enactmeiits, 
it is impossihle to escape from the conclusion 
that the properly of W. Kidson & Co is in 
the position pointed at by the Ordinance. It 
is unclaimed property, the owner of which is 
absent from the Colony and is not legally 
represented therein. Their property therefore 
falls directly under the enacting words of the 
Ordinance. There is no doubt that they have 
some property y consisting of their stock in 
trade which has been seized, and sold^ and 
must be distributed rateably amongst the at- 
taching creditors» and then they have various 
outstanding claims, a list of which has been 
made up and is produced amongst the evi- 
deoce of the plaintiffs. This interpretation is 
confirmed by various other sections of the 
Ordinance, from which it appears that the 
Curator is called upon to conaidet the various 
claims of cieditora, and to examine the just- 
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ness of these claims. It is believed to be tmè 
and it is within the experience of every judge 
of this Court, sitting in Chambers, that the 
Curator of his own accord does not unfre- 
quently take poss ssion of the goods of aba?. 
conding shop keepers, and the Court sees no 
difference between the possible duties of the 
Curator in reference to these Estates, and 
those which he may be called on to perform 
in the present instance. But it was contended 
by the Curator that he ought not to be called 
on to perform the duties of an assignee or 
trustee in Bankruptcy. The Court admit the 
inexpediency of imposing sucli duties on a 
public officer like the Curator. But it is to be 
remembered that here there is no Bankruptcy 
and there is property in the position oontem- 
plated by this Ordinance, and as words in the 
Ordinance have been used, which fairly in- 
terpreted, include the management of the pres- 
sent Estate within the duties of the Cura^orj, 
it ^eems impossible to hold that because 
KidsoQ & Co are merely insolvent, they np 
excluded from the operation of the words of 
the Ordinance. It is true that they might be 
made Bankrupt, and would then come under 
the Bankrupt Lhws. But till that contingen- 
cy occurs, the Curator appears to have a duty 
to perfornn to such an estate as the present, 
from which he must not shrink. For some 
reason or other, a creditor may apply fur an 
adjudication in Bankru.tcy against these 
estates, if not in Mauritius, at least in 
England, and the assignee or trustee would 
be entitled at once to ask for and obtain a 
divesting order ; meanwhile the Court see no . 
other alteniHtive than to order a rule to issue 
in terms of the present application. 



SUPREME GIIVBT 

Cbbtiorari— Application for writ — law 

AS TO. 

In this case application was made for a writ 

of certiorari for the purpose of bringing ie- 

f ore the Supreme Court for review^ ajudg* 

ment of the District Magistrate of Port Louie 

in a matter of unsatisfied judgment. 

Held that a certiorari^ does not lie except for 
defects which are apparent on the face of ihû 
record, nor to correct an alleged erromoui 
appréciation of fact by a Magistrate* 

As in this ease there teas evidence in support 
of the Magistrate's judgment the Court de* 
dined the writ with costs* 
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RAYAPEN.— Plaintiff 



venui 



CAPEYRON & DELANGE.— Defendants 



B. Gallrt,— Counsel for Plaintiff 
P. Simon ET, — Attorney for the same 

A» BoucHEBAT,— Counsel for defendant 



Record No. «2,535, 

25th July 1884. 

His Honor Mr. Justice Rouillard : 

This 18 an application for a writ of certio- 
rari for the pnrprjse of bringing before us for 
review, a judgment of the district Magistrate 
of Port Louis in a matter of unsatisfied judg- 
ment. The application is made on two grounds : 
lo. Because the Magistrate had not sufficient 
reason for deciding that the Defendant had 
dispos^fd of his property m fraud of the rights 
.of his creditors. 2o. Because the defendant 
has never acted in such a way as to be justly 
convicted of bad faith. " 

In order to enable the Court to ascertain 
at once the facts of the case, the counsel for 
Itayapen was kind enough to supply the 
Court with a copy of the evidence and we 
have been able in consequence to know what 
took place before the Magistrate. 

' The law as to certioraii is very simple. A 
certiorari does not lie except for defects which 
are apparent on the face of the record of an 
inferior Court ; a certiorari does not lie to 
correct an alleged erroneous appreciation of 
facts by a Magistrare. It has been held howo- 
Yer that, in cases where there was absolutely 
no fact oc document before a Magistrate bis 
«lymg a judgment in the absence of any evi- 



Before 

His Honor Andrew Mure, — Puisne Judge. ( 

and 

His Honor J. Rotjillahd,— Acting Puisne 

Judge 



dence might be considered «stmounfiwg 
an error in law, and so a certiorari iL 
lie. Tee question before ni is {^^^ 
whether there was any evidence héni^ 
Magistrate on which he could found hii je. 
ment. In this case the man Raytpeo t^ 
was at one time a proprietor of a carrii«|,j 
horses endorsed a bill for one of hisfrieoilii 
order to enable him to enter into tcertè 
contract, and very soon aft«r he alW tit: 
he disposed of the carriage and borseà T^ 
is evidence that subsequently to tbe alkd 
sale, the carriage was sent for repainbA» 
yapen to a coach makpr and under fers. 
cumstances as to render it very doublfc fli^ 
ther the cairia^e belongf^d to the allfgal^. 
chaser or to himself. The facts aresooevk 
meagre, and it is quite possible that ika 
Court, if called upon to try the case, imll 
not have considered the ^ ei'ideuce as cleailj 
indicating fraud, but still there vai erikei 
of fraud hefore the Magistrate, upoDthiten* 
dence the Magistrate, found that the defck 
had fallen under the provisions of Oihm 
No 16 of 1 8t>9 and we do not feel autlraid 
to interfere with his judgment. 



His Honor Mr. Justicb 'Muu: 

The result is that this application fei 
writ of certiorari is refused with costs. 



SUPREME COVBT 



LiCITATION.— UxERCISB OF BlGHBOFKATr' 
RAL BESCEMDANI^. 

The applicant is the legififMiei^^^^i^ 
Frederic Queesy the natural êonof /««« 
Baptiste Quessy» 

Jean Baptiste Quessy wasmsniioned «itf^ 
citation in 1878 os having left no heirtf» 
at which the Qocemment purch^^fj^ 
Bar a property situate at Pkim Wui^ 

The applicant instituted proeesdingt in I^ 
tion against the Government on ^^^^ 
that she had not been a party to the/of^ 
Hcitation. 

Among other objections the u^^»*^?*^!!! 
tended that the appUoant h/oTi taknf «? 
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^t0ps towards the KcHatian prayed for^ 
yt*jfhi io have been put in possession of her 
wHare in the succession or Jean Baptiste 
Guesay. 

le 3faster upheld the contention q/ Oovern- 
tnent in so far cu he stayed the proceedings 
for 3 months in order to enable the appli^ 
caret to be sent into possession qf her rights, 
and further ordered the applicant to pay 
the costs of Oovemment, 

Iffainst this judgment the applicant appeals* 

rhe Oourt maintained the Mastet*s judgment 
as to the point of law but ordered each 
party to pay his own costs. 



QUESST, Appellant 



versus 



COLONIAL GOVERNMENT, Respondent 



Before 

His Honor A. ISJure, — Puisne Judge 

and 

His Honor J. Rouillard,— Acting Puisne 

Judge 



A. HvGUBS, — Counsel for Appellant 
T. MiooLASj— Attorney for the same 

John M® Douoall Gibson, Substitute Pro- 
cureur General — Counsel for Respondent 
J* GuiBBRTy — Attorney for the same 



Beoord No. 2S,S44 



8Ut July 1884 



On the twelfth day of August eighteen 
hundred and seventy eighty the Colonial Go- 
feinment purchased at the bar of the Master's 
Comt, on a lieitation between the natural 
children of one Theoliste Mayot, a property 
lituate in the district of Plaines Wilhems. 



In the proceedings in lieitation one Jean 
Baptiste Qupssj was mentioned as haying 
died without issue, and his property was held 
to have devolved on several natural brothers 
and sisters who were already parties to the 
lieitation. 

On the 22nd January 18^3, Louise Quessy 
the present appellant, the legitimate daughter 
of one Frédéric Quessy deceased, who was 
the natural son of Jean Baptiste Quessy, 
institued proceedings in lieitation against the 
Coloni'il Government, her ground of action 
beiui^ that she was not a party to the former 
proceedings in lieitation* 

The validity of the proceedings for the 
second licitntion was impugned by the Govern» 
ment on two grounds : - lo. tLat Louise 
Quefsy was not a co-owner of the plot of 
ground above referred to ; 2o. that she ought 
before suing the lieitation, to have obtained 
from the Supreme Court, the cancellation or 
annulation of the judgment of adjudication 
befure mentioned. 

The second ground for cancellation was 
rejected by the Master, and after inquiry the 
filiation of Ionise Quessy does not seem to 
have been disputed, but in the course of the 
proceedings it was discovered that Jean 
Baptiste Quessy, the grandfather of Louise 
Quessy, had married at Seychelles and had 
died there leaving a posthumous legitimate 
heir, Laurent Virgile Quessy, who had died 
in infancy leaving collateral legitimate heirs* 

The objection was then taken by the coun- 
sel for the Government that^ in terms of 
article 7iB4 of the Civil Code, Louise Quessy^ 
before taking any steps towards the lieitation 
prayed for, ought to have been put in pos* 
session of her share in the succession of Jean 
Baptiste Quessy. 



The acting Master^ by his jugment dated 
I9th February 1884, upheld the contention 
of the Government, in so far as he stayed the 
proceedings in lieitation for three months, in 
order to enable Louise Quessy to be sent in 
possession of her rights in the succession of 
Jean Baptiste Quessy^ (the judgment says 
Frédéric Quessy, but this is evidently an 
oversight) and the acting Master further or- 
dered Louise Quessy to pay the costs of the 
Government. 

Against this judgment appeal was made^^ 
and it is contended, in the first place^ that 40 
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envoie en poêiêêsion waa required previous to 
Louise Quessy beginning the proceedingè in 
licitation ; to, that, tven eupposing the Court 
to be of opinion that an envoie en potêession 
ia necessary, the acting Master was wrong in 
gif ing costs to Government. 

It W8S contended on behalf of the appel- 
lanty (hat natural heirs had right in the suc- 
cession of their author, a ju$ in re independ* 
ently of any legal formality to be fulfilled by 
them, a right which they would transmit to 
their own heirs, that there was no enactment 
of the law which prevented their exercising 
their rights, and that the formality of the 
envoie en potseuion was only necessary to 
enable them to receive eventually the share 
to which they were entitled in the succession 
claimed. 

This interpretation of article 724 of the 
Civil Code, plausible as it may look at first 
sight, is not supported by the various authors 
who had commented on that article, nor does 
it rest, as it seems, on any authoritative deci- 
sion of the French Courts. 

It is now generally admitted that natural 
children have not merely a claim or créance^ 
to be exercised against the legitimate heirs 
holding the succession of the deceased, but a 
real share in the estate, and that in certain . 
sense, they may be held to have succeeded to 
that estate, and so far the contention of the 
appellant is correct ; but although the com- 
mentators af<ree about the nature of the rights 
of êuooessêurs irréguliera, there seems to be a 
eoneensua of opinion that those rights cannot 
be actively exercised before the irregular suc- 
cessors have been recognised by the heirs 
having the saisine. The envoie en possession is 
the formality which has the effect of assimil- 
ating the position of those succeseurs irrégu' 
liere to that of the other heirs. 

Demohmhe^ 8uooe$8ions^ vol, 1, § 155, 
says as follows :— >'' Les auteurs du Code Na- 
** poléon ont voulu, ainsi que nous l'avons dit, 
<' que les successeurs irréguliors ne puissent 
" prendre possession effective de l'hérédité 
" qu'après avoir fait connaître leur titre." 
And, in the following paragraph, as a conse- 
quence of the above proposition, he gives his 
opinion that before the envoie en possession 
has been effected, the successeurs irrégutiers 
cannot exercise any of the actions arising out 
of (he succession, nor sue the debtors therof. 
Laurent, vol. 9, art 217 0^ seq,, holds the 
same Qpinion. {See also Mourlon on art. 724 
V.C.) 



According to the same authors, altlungli 
the successeurs irriguUers cannot activelf ia. 
terfere in the management of the sucoesnoo, 
they can take certain conserTancy measare^ 
for instance^ they may be present ataniop 
ventory, or even request that it should be 
made, but, surely the licitation of sn im. 
moveable property cannot he viewed as i 
mesure conservatoire without which the rigbts 
of the parties interested might be endaogfrel 

There is, however, a mention made in DoL 
hz paragraph 897 verho suece vêtons of a, isd* 
sion of a French Court which ia to the effect 
that a demande en partage maybe begsa 
before the envoie en possession is obtained, 
but this decision is not reported in theeot 
lection of Sirey, nor is it to be fbaod in 
DaUoXj and whatever weight might be at* 
tached to this decision if properly before us, 
we have found, in our experience^ that it k 
not always safe to trust to a mere dictaa 
summarising a judgment. 

We have therefore come to the eoncla- 
sion that the Master was so far right irka 
he stayed proceedings for the parpose of 
enabling the parties concerned to obtiis 
a proper standing before his Court But, oa 
one point we think that he erred, name); 
when he gave costs to the Govemmeat It 
must be borne in mind that the GoveroiKQS 
had failed in the main point of its coafeatim 
which is that Louise Quessy ought to bare 
applied to another Cotirt in order to obtsm 
the cancellation of the former lidtatfon, be- 
fore instituting the present ignoeoeaiopMore 
the Master. The incident in whicfa Ùe d^- 
sion appealed from was given, is we ^hich 
arose during the progress of the ttiali and 
was not in any degree raised by the lieapon- 
dent, except in as far as the Goveniment 
took advantage of certain facta usexpectedlj 
revealed before the Master. 

Under the circumstancesj it is difficult to 
see on what ground Government obtained 
costs as a successful litigant. If the Govern, 
ment had been ordered to pay its o^a costs 
it would have had equitably no gronnd of 
complaint, we shall therefore vary to ih^t ex- 
tent the judgment of the acting Master, and 
remit back the case to be proceeded with ac- 
cording to law. 

Each party paying his own costs of tli« 
appeal. 
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SUPREME COVRT 



— Embbzzlxmbnt. — Conviction 
xta8ïcbd as the proof of criminal 
ntbnt was wanting in the record. 

U is un appeal firom a Judgment of the 
Oistrict Magistrate of Port Louie eon- 
lemning the Appellant to two months im* 
orisonment upon a charge of embezzlement. 

\e Court held that there was no proof in 
the Record of criminal intention or of the 
crime of embezzlement, and that the case 
resolved itself into a question of cinil diS' 
pule between the parties. Conviction quashed. 



VICTORIEN,— Appellant 



versus 



QUEEN,— Respondent. 



Before 
Sis Honor Andrew Mure, — Puisne Judge 

and 
His Honor Frederic Condê Williams,— 



,1 jÈ^^sne Judge. 



Daniel Jenkins, — Counsel for Appellant. 
Edgar Yaudaqne,— Attorney for the same 

John M^ Dotjgall Gibson Substitute Procu- 
reur and Advocate Oeneral^-^Counsel 
for Respondent 

Julius Guibert,— Attorney for the same* 



Record No. 615. 



ith August 1884. 



Bis Honor Mr. Justice Mure : 

We do not think it necessary to take the 

Japers in this matter into consideration, we 
^ ave both of us read the evidence and giyen 
U as much consideration as we think neces- 
0ary for the determination of the case* 



It apppars that the appellant was charged 
before the Magistrate with embezzlement, and 
no doubt there is a good charge of embezzle* 
ment in the Information and a well conceived 
charge of embezzlement under the 883rd 
article of the Penal Code. The man was 
convicted under that article and sentenced to 
two months' imprisonment, from which sen* 
tence he appeal». 

The charge appears to be that he received 
a sum of Rs 100 for the purpose of buying 
barrels to be delivered to Mr. Sumeire and 
it is alleged that he applied that Rs 100 to 
his own purposes, it having been given to 
him for a special purpose. If that case were 
proved of course I think it would be a good 
conviction, but the first remark we have to 
make is that undoubtedly the evidence on 
the record is very scanty. There were trans- 
actions apparently between the parties ; so far 
as we see these transactions began on the i6th 
or 17th of April. 

The next part of the matter is the produc* 
tion of a teceipt which bears that on the 19th 
of April Rs 100 was given to this man^ and 
on the 22nd April another Rs 100 was given 
to him in order to buy barrels on account of 
Mr. Sumeire. 

I think it is upon Mr. Sumeire's evidence 
that this question should be determined ; 
Sumeire says : *' I am a trader, I know ac- 
'' cused, some time ago on the 2*^nd of April 
'* last, I gave htm Rs lOO to buy barrels with 
'* it, he went away and since I did not hear 
" of him, I produce in evidence the receipt 
" of accused. " We have no explanation 
about the first Rs 100, there is not a word 
said about it in Mr. 8umeire*s evidence, but 
he produces the receipt which bears he gave 
it, '' since I gave accused the money I saw 
" him once and he said he would come and 
*' settle with me, I never saw him. '' I sup- 
pose that means : <^ I never saw him again. " 
In cross examination he says : "I received no 
'< barrel after the £2nd April last '' but he 
does not say that he has not received Rs 1200 
worth of barrels before the second date, and 
it seems to us that that is a necessary part of 
the evidence of. embezzlement which should 
have gone to the judge for his consideration. 
If we take the evidence simply as we have it 
upon the Record, which we are bound to do, 
it is the opinion of the Court that this matter 
resolves itself into a simple question of ac- 
counting between thepartieS| and that ^t does 
not raise really proof of criminal intention on 
the part of the accused, and theiefore if there 
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is no proof of criminHl intention there is 
no evidence that should go to a jury, or in 
other words there is not sufficient evidence to 
justify the Uagistrate in coming to the con- 
clusion that there was a case of criminal con- 
travention for which the accused ought to 
have been convicted. We are confirmed in 
this when we see that the first transaction 
took place on the 6th or 17th of April, the 
first Bs 100 is advanced on the l9th and the 
next Ra 100 is advanced on the tônd and so 
£Eir as we can judge that seems to be the 
whole that took place between the parties. 
There is evidence that 70 tierces were at the 
request of the accused sent to the ** Albion 
Dock*' of which the plain iff, is the manager^ 
and there is the much moie positive evidence 
of the second witness for the defence as to 
the reception of them. " I remember taking 
** barrels at the request of accused to the 
" Dock, that took place long ago, I do not 
•* remember the date or the month. ** If the 
transactions between the farties began, as I 
have said and as appears in this record, only 
on the Itith or I'th of A])ril, there were four 
days in which to cart the barrels which were 
taken over by Mr Sumeire,- as we find that 
there are essential defects in the evidence of 
Sumeire himself, if we were to take this 
evidence along with it we think that there is 
reallj no proof whatever of criminal intention, 
and no proof of the crime of embezzlement, 
but that the matter resolves itself into a ques- 
tion of civil dispute between parties. 

For those reasons we are of opinion that 
the conviction should be quashed. 



[HVPRKJIE COURT. 



Costs of Curator op Vacant Estates. 

In this matter the Commercial Bank moved 
that the Curator of Vacant Estates should 
le sent into possession of the Estate o/ W. 
Kidson 8f Co. The motion was resisted by 
the Curator, but the Court ordered the 
Curator to take possession of the Estate. 

3%e Curator moved tfiot his costs should be 
paid out of the Estate. 

The Judgment of the Courtis: thai the costs 
of the Commercial Bank be patd oui of the 
SettUe of which the Curator is to take pos^ 



session, hut that the Owratwr ^ )p;£^ 
representing W. Kidson 4r Co, dmlii^ 
bear their oum costs. 



THE MAUBITIUS COMMERCIAL 
BANK.— Plaintiff 



versus 



J. J. BROWN ft Akor.— Ddeodiiift 



Before 

His Honor A. Murb.— *Piui8e 

and 

His Honor J. BouiLLARD.<*-ActiBgPiitt 

Judge 



P. L. Chastellibr,— Counsel for/W 
A. J. CoLiK, — ^Attorney for the sm 

John Mc. Dougall Gibsok , The Sato 

Procureur General, — Couuselfordrfente 

J. GuiBBRT Ubown,— Attorae/ fottktm 

V. EiVbrn,— Counsel for Kidflon 
A. BoHAN^-— Attorney for the tame 




Becord No. 22,485. 



Judgment of His Honob J. BoTinJiM 



4th À^^ ^^ 

The Court rules that the c«its of Aipjj: 
tiffs having been made in the tnj««?* u 
the creditor of W Kidson & Co sh^J 
paid out of the Estate of which the (/'«^«J 
IS about to take possession of in ^^^^^ ^ 
judgment of the Court. 

The Curator of Vacant B^«*<^AfS 

Kidson representing W. KW*>^ * ^iW 
each of them pay their own costs rwp»'' 
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JtJBGMBNT OF HiS HOKOB A. MURB 



ith August ISSi 

In gÎTing this judgment I think it right to 
point out that the Curator of Vacant Estates 
moved for his costs out of Estate, but there 
is a great difference in the position of the 
Curator of Vacant Estates under the recent 
Ordinance, and under the former law. 
I^ormerly he was entitled to employ his own 
Couneel and agent, and he frequently had 
to raise questions of an important character, 
in which it might be contended that he had 
acted in the public interest, and it was right 
that the private agent should receive his ex- 
penses. At the present moment the position 
of matters is quite different, in the first place 
there is an ordinance under which the Cu- 
rator of Vacant Estates is placed undet the 
recent ordinance and under the Control 
and direction of the Procureur General, and 
he is directed to employ the Qovernment 
attorney in ail his liti^^ations. In the second 
place we have an ordinance appointing a 
Oovernment attorney and fixing his renume- 
ration, and that ordinance especially provides 
that when he engages in litigation and has a 
finding of costs in his favor, the amount shall 
be paid over to the Receiver General. 

Now looking to the condition of the fact 
here, the Court does not think that this is a 
case in which the Curator of Vacant Estates 
having litigated unsuccessfully, is entitled to 
have his costs out of the Estate. The result 
would simply be that the Receiver General 
would receive the costs as well as the five per 
cent which he is entitled to take out of every 
Estate, in virtue of the provisions of the 
Ordinance. 



SVPBEfllE COURT 



Appeal against decision of Bench of 
Magistrates.— Sentence of 3 tears for 
Larceny reduced to two tears. — § £^05 
P. C. § 15 OF Ordinance 8 of 1888. 

In this matter i?^ Court held that the limit of 
imprisonment that can he inflicted by a Bench 
of Magistrate under Ordinance 8 of 1888 is 
ttco years with or without hard laborm 



LABBEGAIN,— Appellant 



versus 



QI7ËEN,<^Be8pondent 



Before 
His Honor A. Mure,— Puisne Judge 

and 
His Honor F. C. Williams,— Puisne Judge 



A. Hugues,— Counsel for Appellant 
T. Nicolas,— Attorney for the same 

J. M. Gibson, Substitute Procureur General, 

Counsel for Respondent 
J, GuiBEET,- Crown Attorney, Attorney for 

the same 



Record No. 606. 



6th August 1884. 



In this case the Appellant was convicted 
bv two Magistrates, under § 805 of the Penal 
Code, of larceny with aggravated circumstan- 
ces, and he was sentenced under § 15 o{ 
Ordinance No. S of 1888 (the law which 
constituted the Courtj to three years impri- 
sonment. 

• * 

Several objections to this conviction are* 
taken on behalf of the appellant, buttheob* 
jection upon which, in our view, the inter- 
vention of this Court should be based, is that 
under section 15 a sentence of imprisonment 
by the Court below is limited to two years^ 
whilst three years is the limit of a sentence 
for penal servitude, a punishment as yet un- 
known to our penal system. 

There is no doubt, consequently, that the 
Court below has passed a sentence in excess 
of the letter of its jurisdiction, and, under 
ordinary circumstances, we should be disposed 
to quash the conviction upon that ground» 
But ui der the extraordinary circumstances 
presented b^ the wording of Section 16, 
which prescribes a punishment unknown to 
our system, and under our strong feeling that 
a Beiious miscarriage of justice wotjd result 
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were this conviction quashed altogether, we 
think that we may extend our powers of 
amendment to an alteration of the sentence 
passed in this case from three to two years 
mprisonment. It is to be for the future dis* 
tinctly understood, however, that in the view 
of this Court, the limit of a sentence of im- 
prisonment that can be passed by the Court 
constituted by^Ordinance No. 8 of 1889, is 
two years with or without hard labour. 



W. Newtok.-- Counsel for plaintiff 
H. Bbrtin,— Attorney for the same 



svprkhe court. 



Writ of Mandamus. — Law as to Mustek 

AND SERVANT IN DbFBNDENCIES.— OrDER 

IN Council ob 7th September 1888. — 
Ordinance 15 of 1852 — 41 of 1875 and 
12 OF 1878. 

Thh U an application for a writ of Mandamus 
to compel the Stipendiary Magistrate of 
Port Louis to take cognizance of a case in 
uhich the heirs Muratorio claimed wages due 
to the late Félix Muratorio as Overseer of 
Jean de Nota, a dependency oj Mauritius. 

The Magistrate contended that he had no furis* 
diction as the only laws under which he 
might have heard the case wef*e the Order in 
Council qf 1th September 18S8 and Ordin- 
ance 15 of 18629 both of which had been 
repealed by Ordinance 12 of 1878, and that 
the latter Ordinance had not been extended to 
the Dependencies. 

The Court held that the Magistrate was right 
^ and refused the writ. 



HEIRS MURATORIO.— Plaintiff 

versus 

THE STIPENDIARY MAGISTRATE OF 
PORT LOUIS.— Defendant 



Before 

His Honor E. J. LEcrKZio,-»Chief Judge 

and 

His Honor J. RouiLLARD.**»Acting Puisne 

Judge 



J. Mo. DoTTOAL GiBSOK, Substitute Procu- 
reur General, — Counsel for Grow^ 
J. GuiBERTy Crown Attorney,— -Attomej for 

the same 

The Defendant appearing in person. 



Record Mo« 22,528 

I9th August 1884. 

This is a motion for the issuing of a wrii of 
Mandamus to compel the Stipendiary MLag;»- 
t rate of Port Louis to take cognizance of 9 
case lately pending hefore his (>>nrt between 
the Heirs Muratorio as plaintifis and Hall 
and others as defendants for the recoTerj of 
the wages alleged to be due by tb^ defendantSj 
the owners of ihe Island Juan de Nova, to tbe 
late Jules Félix Muratorio as the overseer of 
the defendants in charge of the said Island» 
at the rate of Rs 80 per ua nth from the first 
December 1882 to 5th Apiil 1883j in which 
matter the Msgistrate considered^ on tbe 10th 
July last, that he has no jurisdiction* 

The learned Magistrate appeared in person 
and explained that, although by article 10 at 
Ordinance 41 of 1875^ the Stipendiary Magii- 
trate of Port Louis formerly bad jarisdiciion 
to deal with breaches of the Stipendiary law 
committed in the minor dependandsi of 
Mauritius, one of which is Joan deNova, 
when one of the parties happened to beîa 
Mauritius, he considered that he no lon^ 
had such jurisdiction, because tbe royal order 
in Council of the 7th September 1838 and 
Ordinance No. 15 of 185i^, which are tbe 
two laws referred to in article 10 and which 
he had to apply, had been repealed without 
any reservation by Oidinance No« It of 1878 
and that tlie latter Ordinance had not been 
extended to Juan de fiova. He also stated 
that the matter brought before his Court was 
not one between servant and master as allow- 
ed by At tide 10 of Ordinance 41 of ib7S, 
but one between an overseer and his employer 
and that Ordinance 81 of i867 now also re- 
pealed by Ordinance 12 of 1878, which assi- 
milated an overseer to a servant for the purpose 
of recovering his wages or salary, had never 
been extended to Juan de Nova^ so that even 
admitting the Roval Order of 1838 and Or* 
dinance 15 of 1852 to be still in force at Juan 
. de Nova, he had no jurisdiction to try the 
case brought before him. 
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The learned Counsel for the applicants 
contended that Art. 10 of Ordinance 41 of 
1875 had not been repealed^ and that the 
Stipendiary Magistrate of Port-Louis had still 
jurisdiction to hear complaints between 
Master and Seryant, and that the word 
servant used in that Ordinance had then the 
extended meaning given to it by Ordinance 
31 of 1867, he added that it is the law of 
Mauritius such as it exists now that is to be 
applied, and quoted in support of that theory 
the decision ot the Court in R. y. Charles and 
Célicourty Sauzier's Reports 1881, page 138. 

The Substitute Procureur General sub- 
mitted that Article 10 of Ordinance 41 ot 
1875 might be considered as being- repealed, 
being inconsistent with and repugnant to 
Ordinance ISÎ of 1878 which has repealed the 
Iloyal Order of 1838 and Ordinance 16 of 
1852 ; and abided by our decision. We have 
examined with care the several provisions al- 
luded to in the course of the discussion before 
us, and we think that the Magistrate was 
right when he declared that he had no juris- 
diction to try the matter brought before him. 

In the first place the jurisdiction of a Sti- 
pendiary Magistrate is quite special and has 
been created by our Local law for a well 
defined purpose ; it must be considered as an 
exceptional jurisdiction taking away from the 
ordinary Courts certain cases which otherwise 
would be tried by them. 

It is clear from the wording of article 10 
of Ordinance 41 of 1875 that the jurisdiction 

{iven by it to the Stipendiary Magistrate of 
*ort Louis was for the hearing of complaints 
brought for any offence or breach of the law 
committed in certain Islands and mentioned 
in the order in Council and in Ordinance No. 
15 of 185^. The laws which he had to apply 
were those two laws and if they have been 
repealed, and if no other law has been extend- 
ed to these Islands, we fail to see how his 
jurisdiction can still exist. It was argued on 
behalf of the applicants that according to the 
latter part of article 10, the Magistrate was 
to deal with the offence according to the pro* 
visions of the laws of Mauritius applicable to 
such offence, and in the same way as if the 
said offence bad been committed in Port Louis 
and that as a consequence the law now in 
force in Port Louis^ is the law to be applied 
by the Magistrate. We do not think that 
this is a sound construction of article 10 when 
read as a whole, for the legislator could 
not have meant that complaints were to be 
brought for the offences mentioned in the 



order in Council and in Ordinance 15 of 
1852 which were the Stipendiary laws ia 
force then, and that other laws might be 
applied in dealing with those complaints. 
The decision in R. va. Charles and Celioourt 
which has been quoted in support of that 
interpretation does not appear to us to be in 
point. The question which aross in that case 
was different ; Article 25 of Ordinance 10 of 
1850 enacts that when any question may arise 
as to any procedure, or conduct in,or respecting 
any matter, in the trial by jury, not herein be- 
fore provided for, the law of England shall ba 
followed and rule the question at issue ; and 
a majority of the judges held that the law of 
England to be applied is the law as it stands 
at the date when reference is made to it. In 
the present case the enactment we have to 
deal with (Article 10 of Ordinance 41 of 
1875) is not general in its teims as Article 
25 of Ordinance 10 of 1850 is, it refers not 
to the general law of Mauritius on a certain 
matter, but to particular laws which are men- 
tioned specially, namely : The royal order 
in Council and Ordinance 15 of 185^, and, as 
they have been repealed without any réserva* 
tion, we must hold that the Stipendiary 
Magistrate of Port Louis, who bad jurisdiction 
only for the purpose of applying them in mat* 
ters of breaches or offences committed in the 
minor dependencies, has no longer any such 
jurisdiction and that his powers are extinct* 

Being of that opinion we do not think it 
necessary to examine the subsidiary points 
which were argued in this case, and we refuse 
to issue the writ prayed for. 



sijpre»e: court 



Loss OF AN ACCEPTED ACCOUNT.— P ROOF OF 

its existence bt books of debtor. «— 
Books may be received in evidbncb 
though not '' cotes, visés et paraphés ** 
according to article 1 1 of the code db 
Commerce. 

This ia an appeal from a judgtnent of the 
Senior Diatrict Magistrate in an action en* 
tered by the appellant against the reapondente 
to recover the amount of an accepted account 
which had been mislaid, 

I he appellant propoaed toproted the exiatence 
of the accepted a/^count by the Reapendenfe 
booka. To this the Me^pondent objected : 
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Ie« Bicauie contrary to the provinoM of article 
11 of " Code de Commerce '* they were not 
*' cotés, paraphés et visés. '* 

3o. Becauiê the Bespondente* Books did not 
make any mention of the accepted account. 

The ma giatrafe ruled in favor of the Beepon^ 
dente whereupon the appellant offered to pro^ 
duce another Book shewing mention of the 
accepted account. 

On this point the Magistrate apparently gave 
no decision. 

The Court held that inasmuch as art l\ of 
the Code de Commerce cannot be complied 
fcith under present circumstances^ the Book 
should be received in evidence^ that the entry 
in the Books of a sale of goods on Wth Jo* 
nuary to Bespondent with guarantee as in 
accepted account, would not constitute a suf' 
ficient proof of the existence of an accepted 
account payable to order on 2%ih March, but 
as appellant offers other proof he should be 
allowed to produce it. 

Ca^e remitted back to Magistrate, 

Half the costs alhtced to appellant. 



ESSA ABOO,— Appellant 

versus 

ANNEE & OTHERS,— Respondeuts 

Before 

«His Honor Eugène Jules Lecl£zio,— Chief 

Judge 

and 

His Honor John Bouillabd,— Acting Puisne 

Judge 

YiCTOR EiVREN,-« Counsel for appellant 
Emile Sauzier, — Attorney for the same 

Pierre Léonce Cbastellieb and Octave 

Laurekt,— ( ounsel for respondent 
Eugène Laurent,*-» Attorney for the same 



Record No. 812. 



19th August 1884. 



The appellant^ who %Tas Plaintiff before 
the District Court of Port Louis, sued the 



two Respondents, Année and Ah-EeetCi. 
under the following circumstanoei : - 

In the plaint lodged by the appellant, ik 
alleged that Année» on or about the elefol 
January last, purchased from Plaintiff ecDâ 
goods to the amount of Rs. 991.50 c fa 
which an accepted account, payable totke 
Plaintiff or order, and guaraiiteed by Ah |[« 
& Co. was given, the date of payment beiiig 
the 26th March following. 

It is further alleged that, before it$ «hb^ 
to maturity» the said account waa misUiy 
appellant who, after giving socuritytiitb 
satisfaction of the then >enior Distfictlii^ 
trate obtained from him an ex-paneoib 
commanding the Defendants to pay to tk 
Plaintiff the amount of the accepted accoost. 

The order not having been complied witl, 
the Plaintiff prayed for a judgment cowIpjm- 
in^ the Defendant to pay to (he pW 
the amount of the accepted account. 

At the hearing of the case before tkft 
tfict Court, the plaintiff proposed "«to 
litis" to examine Ah-Kee on hiiH 
answeis with a view to proving thetuM 
of the missing accepted account. Toà»i 
the Counsel for Ah-Kee objected, on tiit 
ground that, under Art. Iô2 of the (jwkj 
Commerce» the only mode by ^^^^ ^ 
ownership of the missing docomenl mliU 
proved, was by producing the books of Piia- 
tiff. The objection being upheld bj tHe 
Magistrate, some book? of PUmtifl fc» 
accordingly produced, and then objection ^ 
taken to the books being received isendea» 
on two grounds lo. Because, coubvj to^ 
provisions of Article 1 1 of ''Codid* Gonm- 
ce'' they were not **coiés, P^r^^^.^ 
2o. Because the books producedbjtM^vwv 
tiff did not make any mpntionofiheacceviw 
account. On this objection, and, appar^ 
on the two grounds put forward, t^J \ 
Magistrale ruled in favour of theDefendg 
Whereupon the Counsel for ^°« /^Jfc 
moved for a postponement in order w 
him to produce another book showing 
mention of the accepted account. 

The Magistrate does not appear Im^^ 
Record to have given ^^^^f^Iyji 
last application, but as he had **'J*^[j^i, 
that no traders' books could be aum ^^^ 
evidence unless they were * ^*'^' L-nb 
et paraphés'', it must be ««Pf^% ^.Ised 
additional books which the Plaiatitt pj«r^^ 
to produce would have been, ^^ 
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principle, rejected. Judgment having beeh 
;iven for the Defendants^ appeal was made 
o this Court, and the reason» of appeal em- 
>ody the various rulings of the Magistrate as 
i'bove set forth. Another ground of appeal was 
p\it forward namely ; that article 152 of the 
Code of Commerce did not apply to accepted 
accounts even when made payable to order« 
but this point wag not pressed before us. With 
reference to the first question raised before 
the Magistrate, there cannot be any doubt, in 
presence of the express provisions of Article 
152 of the Code of Commerce, that the proof 
of the existence of a bill of exchange or other 
negotiable instrument, when the document 
has been mislaid, must be supplied by the 
books of the plaintiff ; on this point the juris* 
prudence of the French Courts and the au- 
thors who have commented on the "Code of 
Commerce" are unanimous (see S. V. 186S. 
1.841). Then comes the next question. Is 
it the only mode of proof allowed by Law P 
for cases may occur which, although very 
strong evidence appears in the books produ- 
ced, tending to show the existence of a bill 
of exchange or promissory note, there may 
not be a complete proof. Here again the ge- 
neral opinion amongst the commentators of 
the **Code de Commerce^' is, that the modes 
of proof allowed in commercial matters may 
be resorted to for the purpose of corobora- 
ting and strengthening or contradicting the 
statements contained in the books of a trader 
(see Alauzet on Art. Iôi5, also note to S. V. 
1868.1. 341.) The Magistrate was therefore 
right. in insisting in the first place on the pro- 
duction of the books. But it is necessary 
that the books of traders in this colony 
should be, according to article 11 of the 
" Code of Commerce '* cotés, visés et para- 
phés in order to render them receivable as 
evidence before a court of justice in favor of 
the party producing them ? On this important 
question, before this Court and before the Dis- 
ttict Magistrate, long and exhaustive agu- 
ment was heard in support of the views held 
by the respective parties, and the agument 
subsidiarily involved two delicate questions, 
namely, lo. Whether a law can be held to 
have fallen into *^dé8uétude*\ as it is con- 
tended that it was the case with the article of 
the " Code de Commerce ** above referred to. 
So. Whether a usage of trade can supersede 
a formal enactment of the law. Our decision 
on the main question raised renders it un< 
necessary that we should express any opinion 
in these two last points. We think that arti- 
cle 11 of the Code de Commerce has by virtue 
of changes incur judicial organisation, be- 
mme inapplicable, or in other words obsolete. 



In terms of the article above referred to, thtf 
books of traders must be '* côtés, visés et 
•' paraphés ** but by whom is this forma- 
lity to be performed ? The article says, by 
one of the Judges of the Tribunal of Com* 
merce or by the Mayor or '' Adjoint "• 



Now at the time of promulgation in this 
Colony of the *' Code de Commerce, '' in 1809, 
there were neither '* mayors nor adjoints. *' 
True in 1849 a municipality was created, but 
it included only the town of Port Louis, and 
on referring to Ordinance No. 21 of 1851 
by which the powers and duties of the 
mayor and municipal Council are defined, 
it is easy to find (art: 28 & ^eq.) that the 
functions of the Mayor and of his Councillors 
are confined to the good keeping and in cer- 
tain respects to the Police of the town, and 
these functionaries cannot be assimilated to 
the Maors under the French system, who, 
being, to a great extent the agents of the 
executive, are also officers of the Civil Status 
and have other functions to fulfil. As for 
the Court of First Instance, the judges of 
which in virtue of Art. 64 of the Code of 
Commerce, were to fulfil the fanciions of jud- 
ges of the Tribunal of Commerce, it was 
abolished by the order in Council, of 23rd 
October 1851 and whilst, by virtue of Art. 1 
of the aforesaid order in Council, the court of 
appeal became '* The Supreme Court of the 
Colony of Mauritius '* and by article 8, Dis- 
tricts Courts were established having "Civil 
and Criminal jurisdiction", in such cases 
and matters and to such extent as shall be 
ordained and fixed by a special Law, there 
is no enactment transferring to any Court 
the powers and duties formerly vested in the 
Court of First Instance, except that, in ordi- 
nance No. 24 of 1856, it is stat d that all 
matters upon which a judge's order or au- 
thority was formerly required from the Pre- 
sident of the Court of First Instance. • • • and 
all matters which were settled at chambers 
by tho President of the Court of First In- 
stance, are within the competence of the judge 
at chambers. But this enaotment refers ob- 
viously to judicial matters only. It was stated 
by the learned Counsel for the Respondents, 
who spoke from information supplied to him 
by one of the senior members of the legal pro- 
fession in the Colony, that previous to the 
promulgation of the order in Council of 1851, 
books of traders were '* coles, visés et para" 
phés^* by one of judges of the Court of First 
Instance. But the facts that these books 
were never presented to the judges of the 
Supreme Court to be initialled &c.j ift a strong 
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practical argument in favor of the contention 
of the appellant. 

We hold therefore that, inasmach as the 
formalities required by article I lof the "Code 
of Commerce/' cannot be fulfilled under the 
present circumstances, the absence of the 
conditions required by the above article can- 
not be a cause for not admitting those books 
in evidence, if they otherwise appear to have 
been properly and regularly kept Whilst 
so far holding an opinion different from that 
expressed by the Magistrate, we agree with 
him that the entry in the books of the Plain- 
tiff, referring only to a sale made on the 
eleventh January last, of certain goods, to 
one of the Defendants, with the guarantee of 
the other, does not constitute a sufficient 
proof of the existence of an accepted sccount 
made payable to order on the twenty sixth 
March following. But as the plaintiff, now 
appellant, then and there offered to produce an 
other book i in which mention was made of the 
accepted isocount, it seems to us that he 
ought to le allowed to supply that proof, 
especially, a3 in the course of this trial, points 
of law have been raised, for the issue of 
which the plaintiff might not have been quite 
prepared. We shall therefore remit the case 
to the Magistrate to be proceeded with in the 
way above pointed out by us, and we shall give 
to the Appellant half the costs of the present 
a])peal. 



SUPREME COURT 

In this case the Court held that a recognisance 
entered into to keep the peace in consequence 
of threats of bodily injury is not forfeited 
by a conviction for the use of abusive Ian- 

' guage unaccompanied by further threats or 
violence. 

PUREN,— Appellant 

versus 

THE CHIEF CIVIL COMMISSIONER 
OF SEYCHELLES,— Respondent. 

Before 

His Honor Andrew Mure,«— Puisne Judge 

and 

His He nor Frédéric Condé Williams, — 

Puisne Judge 



O. Laurent, — Counsel for Appelant 
E. Laurent^ — Attorney for the same 



• _ 

John Mc Dougal Gibson,— Substitute P>o. 
cureur and Advocate 6eneral,-C(^ 
for Respondent 

J. OuiBBRT, Grown At{orney,«-Attoniey if 
the same. 



Record Number 813. 

2ht Augvm 

The main question to be decided b& 
appeal is whether a recognizance eoteitiii:} 
to keep the peace, in consequence dihm 
of bodily injury, is forfeited by a mmi 
for the use of abusive language ooaoospi' 
nied by further threats or violence. Tbe^ 
fendant in the Court below and appellactk 
was, on the nineteenth day of Sf 
eighteen hundred and eighty tbree,bot 
with another who had been using tiifo^^' 
personal violence towards oneDr.bffs,^ 
keep the peace for six months ^vàk 
individual. It is true that the lawifésC*- 
lony, unlike that of England, maiesafs 
distinction between a recognizance to «i 
the peace and a recognizance for goodly 
viour. The only surety mentionedinflS^^ 
Old, No. 34 ot 1852 is a Buretj for "^ 
and good behaviour " but although « s 
pointed out by an englisb writer, tie »»JI 
for good behaviour is a more compreto'- 
form than the other, as it may be ô«^^^ 
cover any breach of the peace, it is«F°^ 
this case that the form odecopmceeni^ 

edinto by the appellant ^f^^ tJZ 
peace " only, the alternative tenn used ô/oû^ 

Ordinance being omitted. 

This certainly lends some colour to^«^^' 
gument that the bail bond in this case 
not intended to be a bond for i'^'rj^ 
behaviour, buta specific guarantee a^^^^. 

carrying out against Dr. Lepper « P\ j^ 

the threats complained of. '^^^^'^^Z^^ 
intention of the Magistrate, in omn^ 
recognizance to be entered into w "^ ^^^ 
patent to us from his remarks wft^ ^^^ 
hearing of the case on September i ^^^^^ 
as we find them in the record. He saw • ^^ 
'* parties are not prosecuted for » / 
" under the Penal Code but ouly for ^^ 
" ing Br. Lepper and they a^^^^î^Tw 
•• on to be either fined or 'f "^.J> 
simply to be bound over ^^^V^ 0i" 
towards Dr. Lepper in a certain ^ 
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?lki8 intention found its exact expression in 
lie terms of the recognizance ; we could not 
^o so far as to say that abusive language can 
mder no circumstances be held to involve a 
>reach of the peace, but under ordinary cir- 
cumstances it seems to us that, as Archbold 
remarks (Justice of the Peace 6th Edition p. 
1393) *' words of mere anger will not amount 
'^ to a forfeiture of a recognizance to keep the 
'^ peace " and we think that, in this case the 
fact, that the appellant five months after the 
bond was entered into, and under circurrs-' 
tance of great excitement called Dr, Lepper a 
'^ damned rascal " in the street, without any 
offer or show of violence or threat, and with- 
out any aggravating circumstance, none being 
proved» while it justified his conviction before 
the Magistrate for the public use of abusive 
language calculated perhaps to provoke a 
breach of the peace, was not in itself such a 
breach, and oertainljf not such a breach as 
Tvas contemplated in exacting the recogni- 
zance of the nineteenth September 1883. 

The judgment of the AciingDistrict Judge 
of Seychelles of the first May eighteen hun- 
dred and eighty four, declaring the bail bond 
forfeited and condemning the appellant in the 
amount of one thousand rupees with costs, is 
consequently reversed and set aside with costs. 



SVPREMi: COURT 



Claim of a debt. — Pprbscription— " Com- 
mbncembnt db preuve par écrit.*' 

The Plaintif claimed a sum of i?d 2109.04 
from the Defendant, being an alleged debt 
due by the Defendant a late father. 

By an interlocutory judgment the Court found 
that the debt had been prescribed but that 
an alleged acknowledgment of the debt would 
if proved have interrupted the prescription, 
further that a letter produced was a com" 
mencement de preuve par écrit. 

On resumption of the case the Defendant was 
heard on her personal answers. 

The Court decided that the debt claimed by 
the Plaintiff is prescribed and that the al* 
leged acknowledgment thereof has not been 
proved-^and dismissed the action unth costs» 



CORDOUAN,— Plaintiff 



versus 



SCHNEIDER & wife,— Defendants 



Before 

His Honor A. Mure^*— Puisne Judge 

and 

His Honor J. RouiLLARD^-^Aoting Puisue 

Judge 



Y. JoLLiVBT, — Counsel for Plaintiff 
A. L'hoste, — Attorney for the same 

Y. Dblafayb^— Counsel for Defendants 
G. Kœnig, — Atiomey for the same 



Record No. 22,268 



ftlst August 1884 



By an interlocutory judgment delivered hj 
the Court on the 2Srd May last it was found 
by the Court :— 

lo. That the claim of Rs 2,109.04 which 
represents the plaintiff's share as one of the 
heirs of his late father of a sum of Rs 8,436.16, 
alleged to be due by the late Mr Pellegrin, 
the defendant, Mrs Schneider's father, to the 
plaintiff's father, had undergone the long 
prescription of SO years, but 2o. that an 
alleged acknowledgment or reconnaissance of 
the debt in 1864, which if proved, would 
have interrupted the prescription could, undeic» 
article 2248 of the Civil Code, be proved 
according to the rules governing the mode of 
proof in all ordinary matters and 3o. that the 
letter then produced was a commencement de 
preuve par écrit. 

On the resumption of the case the plaintiff 
called the defendant Mrs Schneider on her 
peisonal answers and adduced himself and his 
brother in law, St. Felix, as witnesses. As 
might have been expected from one who was 
a mere child in the year 1864» Mrs Schneider's 
statement amount to a nihil noris so far as 
positive acknowledgment of the debt is con- 
cerned, but she makes one important state- 
ment to this effect :-*'' My father always 
" said to me he was indebted to no one, he 
" told me so shortly before his deaU)*" 
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Agam the plaintiff** evidenoe doea not bear 
upon the fact of acknowledgment of the debt 
within the yean of prewsription, bat merelT 
•peaks to the fact that hia father aometimn 
requCTted hia mother to write letten for him 
and that he overheard a cooTersation between 
hia ftthor and mother to the effect that 
Carles Pellegnn owed money to hia father. 
When this conversation took place ia not 
spoken to, and it ia apparent that it is not 
•nd cannot be evidence of an acknowledment 
of the debt by the debtor. He speaka to no 
oonveraation with Charles Pellegnn him.elf. 
Tho evidence of St. Félix merely mentions 
the time and p aoe when and where the 

dSve«d. °" ^^ *•'* P'"°''* ""''^ 

These being the additional facta which 
have been proved since the caae wa« formerly 
before the Court, it i, apparent that t£ 
question between the parties mainly rests 
upon the interpretation of these documer ta 
formerly m process, coupled with an addi- 
tional letter of 16th M«, 1864. which has 
been recently produced The Court is of 
opinion that the plaintirs case has not been 

, In the oral part of the evidence the only 
«.portant fact brought out is that the ui 
Mr Pellegnn did not consider himself in debt 

his"d?atr' ' *^** """ "*"'*'• '•'"'"y »«fo" 



As this was said after the years of ores, 
cnption had ran, it follows that the debtïow 
claimed, which at the time he spoke had 
prescribed was one which he did not think 
▼as due by h.m. In reference to the docu- 
ments themselves, it must be remembered 
that the commentators hold thai the acknow- 
ledgment of the debt must be clear. preSe 

the debt the prescription of which it obSe? 

fw!!^ 1864 the Court have already held 
that though there was no direct admission of 
this debt and that the language wasZb? 

T^i,''Tt «P^wion» Pomting to thefec; 
that the debt was due not to Cordouan hJm 
«.1 but to his wife, while other «pressions 
in the letter led to the inference th?t?t wa! 
• l>ersonal debt of the writer. The Cow? 
^W j™«ri7 determined that {his iZl 
"^ht be a commenoemene de preuve Tr 

wne now, jad certainly it does not bv it.«lf 
contain the acknowledgment re^tdljui. 



. m 

S*"' Hoa.**.~»P^d with the letter of I6ik 

proved for the plaintiff, for that letter beeini 
by saying that the demand of Cordoumthi 
father is most unjast, as ha had derived evcrr 
advantage from the affair of Stanley, whifc 
the wnter himself had derived none ; it goes o! 
to mention several connler daiois which the 
writer might have had against Cordouan bat 
which he hH never demanded or insisted oo 
and ooneludes by saying, sinoe he had abaa^ 
doned these, it was the dnty of Cordouan to 
abandon his claim. 

The Court sees in this not an acknowledf. 
ment but a repadtation of indebtedness. Tto 
letter does not increase, but diminishes the 
value of any favorable deduction that misht 
be drawn from the former letter. 

The judgment of the Court is that (h« 

Î^UlfT^ .^ JVPl-'-tiff" p.«SiÛ 
and that the alleged acknowledgment has n3 
been proved. The action is Xrefore ^ 
missed with costs. 

SUPREME COURT 

Claim por loss of a HULK-HrR.-TAtiT» 

OF PLANT, TOOLS AKD MATERIALS —BeS- 
PONSIBILXTY OF PERSON HIRING, 

/« M,s ««««r f Ar«* actions were entered h 
iln^leT^ '*' ^'""^'^ "^ 

^"Ji" l^^'^O^foi^ 1888 the Defendant h 
a deed under private eignaturee hirei il 

^l"> *' Larhepur.'' The hulk ton to U 

Z^'iî i ''r ^^'''f' ■•<*«'» to betaken 
;»r ^''/'"■^T ** '*• De/endanu at their 
.nl ?^^?'"^ """, *^ ** '•«'«"»««' " (i* 

of failure tt return the hulk the Défend- 
ante agreed to pay Re 6,000 ae itt vaL. 

^'Zf t'-Ji^"'^ '*?' '*• ^'fondante tcould 
?f ^i ft ? « <'«y for etery day they kept 
the hulk beyotid 15 days. J' '«T «i» 

Uecemher 1883 when in a gale it broke 
from He mooring», and was wrecked «d 
lost on the teefe of Black Biver, 

The Plaintiffe claimed : 
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Us. &fiùOa8 the Biipulaied value ofth$ 
hulk. 

22#. 3^350 fur non delivery of the hulk 
from 2nd November uniU 6th January, date 
when the declaration was entered. 

• He. 3^688 for certain extra caulking and 
for the value of certain plant, tools and 
materials gratuitously lent to the Defendants 
by the Plaintiffs to aid them in raising the 
•* Larhepur!* 

he Court considered that the Defendants had 
not used proper care and attention for the 
preservation of the hulk, and ordered that 
the Plaintif do recover from the Defendants 
Rs 6,000 for the value thereof 

^n the second point, it was sheum that on the 
day the plea was filed Defendants had paid 
into the Registry of the Supreme Court the 
sum of Its 1^1 ^0 being the amount due for 
the hire of t fie htdkfrom the 2nd November 
to the 6th December. The Court held that 
this payment was valid and that the remain" 
der of the sum ( Bs 1,600 J for the hire of 

; the hulk at Us. 50 per day from the 6th 
December to the date of the action, was not 
due. 

On the third point the Court gave judgment in 
favor of the Plaintifs for the value of the 
plant, tools and materials lent which had 
not been returned as received. 

_ m 

The Court considered that these three actions 
should have been joined together, and found 
that the Plaintifs were only entitled to half 
their costs up to date of proof and two thirds 
of the costs afterwards. 



DRY DOCKS COMPANY— Plaintîfif 



versus 



SOOBANA AMD ANOTHBR— Defendants 



Before 

Hit Honor Andbbw Murb, Puisne Judge 

and 

His Honor John Botjillard, 
Acting Puisne Judge 



P. L. Chastbllibb— Counsel for Plain tiib. 
A. J. CoLXN^Attorney for the same. 

W. Nbwton— Counsel for Soobanahj one of 

the Defendants. 
H. Bbrtin— AttorncY for the same. 

H. Hbwbtson— Counsel for Soopraya, the 

other Defendant. 
W. Hbwbtson— Attorney for the same. 

f 8«,2T0 
Record Number8*{ 22,^11 

l2i,27» 



%lst August 1884. 

By an act under private signature datad 
12th October 1888, the defendants hiijfed 
from the plaintiffs the hulk '' Mars " for the 
purpose of using it in raising the ship 
'« Larskpur " which, sometime before, had 
sunk near the entrance of the harbour, and 
had been bought at a public auction by the 
Defendants. By the terms of the agreement, 
the hulk was hired, in the condition in which 
it then stood with the exception of soma 
caulking (quelques travaux de calfatage) 
which the plaintiffs undertook to cause to be 
made, for a period not exceeding fifteen days 
and fora sum of Rs. 1,000 paid cash, the de- 
fendants binding themselves to take the hulk 
at their own risk and peril from the place 
when it was moored in the harbour of Port 
Louis, and to return it in the same condition 
as it was at the time of delivery. In case of 
failure on the part of the Defendants to re* 
turn the hulk, they agreed to pay Rs 6,00U 
as its value. 

It was further stipulated that in case the 
ship was kept by the Defendants beyond the 
period of fifteen davs, the defendants would 
pay to the plaintiffs a sum of fifty Rupees 
per day. The defendants took delivery of the 
hulk on the 16th October and kept and used 
it until the 6th December following, when, m 
a gale, it parted from its moorings near the 
sunken ship and was wrecked and lost on the 
reefs at Black River. Three actions were 
then brought by the plaintiffs against the 
defendants. In the first action, the plamti» 
claimed the sum of Rs 6,000 as the stipulated 
value of the hulk. In the second action, the 
plaintiffs sought payment of Rs 8,860 for non- 
delivery of the hulk from the 2nd November 
until the 8ih January 1884, at wbith date 
the declaration was entered ; and lastly the 
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plaintifs claimed Ra 868f , being the ralue of 
certain extra caulking and other work done 
to the hulk *' Mars ** (this particular item 
amounting to Rs 650) and of certain plants 
tools and materials gratuitiously lent by the 
plaintiffs to the defendants with the view of 
aiding them in the lifting up of the '' Larks- 

5mr/' To each of these actions» distinct de- 
ences were set up, and for the sake of con- 
Tenience, eaoh claim will be separately con- 
sidered by the Court. In the first action, the 
Flaintiffs* claim rested on two grounds ; lo. 
t was contended in the first place that» the 
hulk ** Mars " having been hired by the de- 
fendants under the conditions above set forth 
they were bound under the ordinary law re- 
lative to hire» to use proper care and caution 
for the preservation of the object leased» but 
that the defendants have failed in doing so to. 
It was urged in the second place, that, even 
if the Court came to the conclusion that the 
defendants have not fail^'d in that part of the 
contract, they were still liable for the loss of 
the hulk in as much as in terms of the agree- 
ment they had hired it at their own risk and 
peril, which clause must be held to cover cases 
of vis major such a^ the occurrence of the 
gale which took place on the 6th December» 
and which was the cause of the loss of the 
hulk. The defendants denied that they had 
not used proper oare and caution, and as to 
the second ground of liability» it wa<« con- 
tended that the clause by which the defend- 
ants agreed to take the bulk *' Mars *' at 
their own risk and peril» can be understood 
as covering only the cases of force majeure 
which conld be foreseen at the time of the 
making of the agreement, and that such a 
thing as a cyclone passing on the 6th Decem- 
ber in any year» sufficiently near the Island 
to cause a gale» could not have been con- 
• templated by any of the contracting parties 
at the time of concluding the agreement. On 
the law which govern? the contract of hire» 
there cannot be any doubt^ unless there be an 
express agreement to the contrary, the per- 
son who takes an object on hire is bound to 
use proper care and attention, or if we use the 
characteristic expression of the Civil Code 
the care and attention of a bon père de fa^ 
mille. The first question therefore arises. 
Have the defendants shown that amount of 
care and attention in dealing with the hulk 
which ihey had taken on hire ? 

After carefully weighing the evidence pro* 
duced by both parties, we have come to the 
conclusion that the defendants have not used 
that proper care and attention. We think 
that they have failed in two points : First» the 



hulk ought to have been secured by two good 
anchors ; with that precaution» in tbe opinion sf 
the Harbour Master who appeared as wttnes 
for the Defendants» a ship ought to ride oat 
any ordinary gale. Even if the bad weather 
which was experienced on the 6cb December 
1883 is held as amounting to a sale» the evi- 
dence shows that it was not a gale of unusuil 
violenoe.The great probability therefore is that 
the hulk " Mars *• if properly seeared, wouU 
have kept her ground» in Che same way as the 
ship '* Alert " did» which was moored a short 
dtsiance from it. In the second place tbe 
only anchor used astern was of small dimen- 
sions and the chain» of which a specimen was 
produced in Court, was not sufficiently strong 
to hold a ship in bad weather. That the bulk 
was sufficiently secure for good weather, is 
indeed no defence» for, in the first place, a ship 
lying outside the harbour» ought always to 
be prepared for bad weather» and then Doctor 
Meldrum has told us» that although cjclones 
were of rare occurence in December, yet they 
were known to have occured at that time ^ 
the year and the hurricane season» accordiog 
to him, begins from the let December and 
lasts until the 16th April following. Another 
cause of insecutity was the tying of the balk 
" Mars," to the •• Larkspur '* itself a moveable 
object, which was carried away during tke 
gale. At the approach of bad weather fropei 
steps ought to have been taken to disconnect 
the two ships. As we find, far the reasons above 
set forth, that the Defendants were al faalt, it 
becomes unnecessary to consider the otim 

{loints urged by the plaintiffs to estaUisii tbe 
iability of defendants for the loss of the 
" Mars " and as the sum to be psiVf fixr tbe 
hulk» in case of its not being retarnei was 
Rs 6000, the plaintiffs must recover bm 
the defendants for that amount. The lecoBl 
action in which a sum of Rs 3S50 is claimed 
from the Defendants, at the rate of RsdO per 
day, for having kept the hulk '* Mars " beyond 
the time stipulated, payment in Court is made 
of the sumofRs 1750 representing the sum 
due for not returning the hulk " Mars "from 
the second November until the 6th December 
when she was lost in a gale. Objection was 
raised to this payment into Court as being 
irregularly made, and according to plaintifi' 
contention» a real tondet of a sum of money 
ought to have been made to them» or a réga- 
lât notice given that the sum was deposited 
at the Registry of the Supreme Court. We 
do not think however that the objection ougkt 
to be upheld. The days of technicalities 
are fortunately over» and when the defendant 
states in his pleadings that he owes a certain 
sum of money and that he brings it into Conrt 
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ie only possible construction is that the money 
as been paid into the hands of the officer of 
ie Court having authority to receive such 
ayments, and as a matter of fact we are 
nformed that the sum was paid into the Re- 
;i8tTy on the very day when the plea was filed. 
^s to the remaining Rs 1600 which are 
neant to represent the indemnity payable to 
ibe plaintiffs for failure to deliver back the 
nulk " Mars " from the 6th December 1888, 
^ben tbe ship WdS wrecked, to the date of the 
miction brought, we do not consider that sum 
dae. If tbe hulk '' Mars " was not returned, 
it is because it was utterly lost, and, for the 
case of loss there was a special provision intro- 
duced into the agreement between the parties. 
In that contingency the value of the hulk 
was fixed at Rs €000. The present claim 
would, if the plaintiffs' theory was upheld, 
represent damages, payable in addition to the 
sum due,according to agreement, in case of loss, 
a thing which as the agreement provides for 
the payment of Bs 50 per day of additional 
rent was surely never contemplated by the 
parties. On the points raised with reference 
to this second action, our judgment will 
therefore go for the defendants. We now 
come to the third action, to part of the plain- 
tiffs' claim our ]udgment must clearly be in 
their favour. There cannot be any doubt in our 
mind that, subsequently to the agreement en- 
tered into between the parties, on the twelfth 
October 1883, the Defendants, at the request 
of Plaintiffs, allowed many articles to be put 
on board of the hulk " Mars " which did not 
originally belong to that ship, the object of 
the plaintiffs being simply to help the defen- 
dants in their under-taking to raise the sunk- 
en ship *^ Larkspur. " These articles were 
lost at the same time as the hulk itself, and, 
for the same reasons which we gave where we 
decided that the Defendants were responsible 
for the loss of the hulk, they must be held to 
be responsible towards the Plaintiffs for the 
value of the articles which they have not 
retu.ned. We further consider that the value 
set upon these articles in the plaintiffs decla- 
ratiou, is fair and reasonable. An attempt 
was made to show that the plaintiffs are at 
fault for not taking back those articles after 
the wreck, but t. .'s point is untenable. Surely, 
tbe plaintiffs were not bound to go to Black 
Biver to resume possession of the articles 
which might have been saved from the hulk, 
and there is no evidence that any of the articles 
saved were offered back to the plaintiffs in 
good condition and refused by them. The 

Suestion whether there has been extra work 
one to the amount of Bs 650, for which the 
plaintiffs make an additional claim against 



the Defendants, is one which turns entirely 
on the eredibility of the witnesses produceol 
There is indeed great force in the argument 
of the Defendants that, the parties havixig 
agreed to put into writing the condition rela- 
tive to the hire of the " Mars " must be pre- 
sumed to have included in the document 
signed by both of them, all that each of them 
bound himself to do and perform.^ That 
presumption is indeed so strong, that in civil 
matters evidence is not even receivable to 
prove conventions made to vary a written con- 
tract or to add to it ; but the rule is otherwise 
in commercial matters, and after listening 
with attention to the evidence of Lassime, 
corroborated, as it is, by that of Vielle and 
of Lesur, we have become convinced that 
things took place as related by the plaintiffs, 
namely, that after the terms of the original 
agreement were struck, and whilst the con« 
ventions were being put into writing, which 
occasioned a delay of three or four days, the 
Defendants found that, in order that the hulk 
should be fitted up for the object which ihey 
had in view, they required additional works 
to be performed, for which a sum of Rs 450, 
to be paid bv Defendants, was agreed upon, 
and that subsequently, some other works, to 
the value of Rs 200, were ordered by Defen- 
dants to be performed. 

In this third action therefore our judgment 
will be in favour of the plaintiffs. The last 
point left for our consideration is that of costs. 
It has been submitted by the Defendants that 
instead of three actions, there ought to have 
been but one raised against Defendants, and 
objection is taken to the unnecessary increase 
of costs, resulting from this division of actions. 
On turning to article 42 of the Rules of Court 
we find that different causes of action of • 
whatever kind may be joined in the same suitj 
provided they be by and against the same 
parties and in the same rights. If actions 
which have different origin may be jo\ ned 
together, it is difficult to see why these three 
claims, arising out of the same transaction» 
and which are raised by the same plaintiff 
against the said Defendants, should not have 
been included in the same action, and the 
best demonstration that these three claims 
ought to have been made in one and in the 
same suit, is the fact that, although there 
were three actions, they were practically taken 
together. Only one argument «vas heard for 
all three, and our judgment disposes of them 
all. This matter has its importance with 
reference to the costs with which the defen- 
dants should not be unduly burdetied. We 
think the justice of the case will be me( by^ fin- 
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ding the Plaintiffs «ntitled to one half of their 
eoett up to the date of the proof, and then to 
two thirds of their costs from the date of 
the proof onwards. We also order that the 
Plaintiffs do uplift the fund consigned with 
the Begistr under the second aotioc. 



SUPREME COURT. 



Claim of money ijndbr a partnebship. 

TTle Plaintif in thii matter claims a sum of 
Se 14,310.67 under a deed of partnership 
iohieh had been entered into between him' 
self and two of his brothers, one of whom 
eubsequently died. 

By the deed of partnership the share of tho 
Plaintif and Defendant was 7[17 and that 
the deceased 8il7. 

The partnership came to an end on the SOth 
November 1877, the Supreme Court Ofder^ 
ed the licitation of the Stock in trade, 
Books^ accounts Sça. and on the Z\st Octo^ 
1er 1878 the whole was sold before the 
master to the Defendant for 20,000. 

Plaintif alleges thai between the ZOth No^ 
vember 1877 and i5th October 1878 the 
Defendant received for sales and from sun' 
dry debtors, the sum of Rs S4,754.?4 which 
has not been divided amongst the partners, 
and that 7 \ll of that sum is due to him» 

The defendant denied the facts in manner and 
form as set forth in the declaration, and 
pleaded that he was not indebted to the plain» 
tiff, he averred that the deed of partition 
of all monies of the firm had been made by 
iâr Notary Barry, had been duly appro* 
ved by all parties and homologated by the 
Supreme Court, and that the rights of the 
parties had been finally settled thereby, by 
consent of all parties and with their full 
knowledge» 

Ihe Court after examination of the '' cahier 
des charges *' with annexed Inventories and 
"£tat de Situation*' gave judgment in favor 
of Defendant with costs. 



BaAuarnus 

HERMANS— Plsintiif 



[Itt 



vermu 



HERMANS,-DefeQdant. 



Before 
His Honor A. Mube,— Paîne Jajji 

and 
His Honor F. C. Williams,— Pus % 



V. KiVebn,— Counsel for plaintif 
A. Rohan, — Attorney for the um 

P. L. Chastblieb,-— Counsel for 
A. J. Colin, — Attorney for the Mme. 



Record No. 2S359. 

%\st Àuçuil'i^ 

In this action the plaintiff one Josejife 
mans brings a claim of Bs I4,810.67c.ip 
his brother Hermippus Hermans, Itips» 
that a co.partnery existed between ikp' 
tiff, defendant and another brother, cw»" 
ceased, for the purpose of canjing ea b 
ironmongery business under the style 
" Hermans frères." In this CO'?^^^?, 
plaintiff's share was ofseven-sevcnteeDtte,»^ 
of the deceased brother threeseTenteen^ûsm 

that of the defendant seven f^^^^J^'^'^^Z 
loss and profit being shared in thesepn^pj 

tions. The partnership «H^J^^^^^^ 
vember 1877, and on the 29th I^^ J 
lowing, by a rule of the Supreme Coj^.^^ 
date, a sale by Licitation of tbestoi ^Jj 
together with all the ^^^Jf'f'li^L 
counts generally was ordered to » ^^ 
before the Master of the Court; a »o 
time it was ordered by the Coo^^'^ 
inventory of the whole rt^L „a*ij 
sundry debtors account» «'^^"i^. *|. fêtx 
the plaintiff and defendant and«>y ?.-j^^ 
de Prober ville, exchange broJcer,^^^ 
representing the minor children oi ^^^^ 
ed partner. It is further »''^.l j(,yib 
said inventory was drawn up, ana *' ^^^^^ 
first article of the said Cahier, u » ^ 
condition of the sale that the P?^* to" 
not be entitled to claim sucharticiw*^ 
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in the inventory as mny have been sold at 
e date of the final sale or such accounts as 
Ely have been cashed at the date of the sale» 
le plaintiff proceeds to allege that it is men- 
>ned and shown by the last inventory or 
^neral recapitulation of the position of the 
id cO'paitnery, signed by the defendants and 
Lted the 2ôth October 1878, which is annex- 
l to the said Cahier des Charges that between 
le last inventory or recapitulation and the 
rst one, began on the 30th November 1877, 
le defendant received in cash for the daily 

lies the sum of Rs 15,263.8 ^ 

:id from the sundry debtors the 

am of 19,490.42 

Rs 84,754.24 
nd that seven seventeenths of that sum is 
till due to the plaintiff, the said principal 
um of Rs 34,754.24 c. never having been di- 
ided among the partners of Hermans frères, 
;nd being still in the defendant's hands. 

The plaintiff, further alleges that by a judg- 
nent of adjudication on the âlst October 
l87S, the defendant became the purchaser of 
he stock in trade and sundry debtors, for the 
)rice of Rs 20,000, which price was partition- 
ïd and divided by Mr Notary Barry. The 
[)lainiiff then claims payment to him of the 
special sum above mentioned. 

To this action the defend(\nt has pleaded, 
denying all the facts in manner and form as 
set forth in the declaration, that he is not 
indebted to the plaintiff, and he avers that the 
deed of partition of all moneys belonging to 
the late firm had been made by Mr Notary 
Barry, had been duly approved by all parties 
and homologated by the Supreme Court, and 
that the rights of parties Ixad been finally 
settled thereby, by consent of all parties and 
with their full knowledge; that the sums divid- 
ed formed the whole assets of the said firm, and 
further that the plaintiff had seen and knew 
the Etats de situation as at the 2ôth day 
of October 1878, the defendant's pleas amount 
on the merits to a denial that anything is due 
to the plaintiff by the defendant, and to the 
estoppel of the plaintiff's claim. At the dis 
cussion of ^he cause the defendant was called 
on hi8 personal answers^ in the course of which 
he admitted that he had received monies 
between the date of the first inventory, and 
the day of sale, and explained that the store 
had continued its operations between these 
days, and that his brother the plaintiff was 
then a clerk in the shop, and was present 
when the Etat de situation was drawn up, 
that some changes took place between the 
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day of the inventory and the day of sale, both, 
as to debtors and to goods in tne shop^ and 
he alleges that the monies he received were 
applied by him in payment of outstanding 
accounts and general expenses. 

The Cahier des Charges, to which the re- 
lative inventory and Etat de situation are 
annexed, and also the deed of partition with 
the minutes of approbation of the parties 
thereon, have been produced, and the Court 
has carefully considered these documents. 
From the first clause of the condition of sale 
above quoted of the said Cahier^ it is apparent 
that the business of the firm was being car- 
ried on, and the usual transactions of sale 
were being made, and accounts incurred both 
by and to the firm, between the expiry of the 
partnership and the date of the sale by the 
Master. It is also a part of this clause that 
four days previous to the final sale of the 
stock in trade and outstanding accounts, there 
should be filed as part of the process of Lici- 
tation, a note of the goods sold, of the ac- 
counts cashed, and also of all new outstarid- 
ing accounts. Turning to the relative inh 
ventories and Etats de situation annexed 
to the Cahier, it appears that between the 
80th Novemb^sr 1877 and 25th October 1878, 
sales were made for ready money to the 

amount of Rs 15,263 82 

andoncredit 28,940 80 



Bs 89,214 eie 



The next entry is a note of 
goods taken into the shops 
between the same dates 
amounting to •••••••«•••• 

Then comes a note of the 
accounts which were contain- 
ed in the inventory of various 
debtors of the âOth Novem- 
ber 1877, vizt , 

To which is then added 
the above total sales on 
credit from 80tb November 
1877 to 25th October 1878 
amounting to ••••••0t««f« 



14,621 66 



13,826 08 



28,940 80 
Rs ^ 87,766 88 



"iBut deduct therefrom the 
amount of the accounts paid 
between the said dates • • • # 



Leaving due 



• • t • 



19,490 4« 
Bs 1M16 46 
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Another entry occurs of promissory notes 
and Bona apparently in existence at the dale 
to which reference need not be more specially 
made. But on the other hand there is a note 
of sums to be paid by the Company. 

Sills in circulation ••.••• Rs 7,427 6S 

Due to various persons for 
goods • «••••.••..•• 6,935 86 

Due to Faure frères of 
Bordeaux. ••••••«• ••,..•« Zfi&\ 02 



Rs 17,614 50 



These Etats de situation are all signed by 
the plaintiff and defendant, and by Mr. Félix 
de Froberville acting as above mentioned. 

It is true that no general balance is brought 
out by these Etats de situation, and it is 
notable that no allowance is made for current 
expenses incurred by the partners for their 
livelihood and for the general expenses in- 
curred in conducting the business in the shape 
of wages, etc. But at the same time every- 
thing was done in the presence of the plain- 
tiff, and he signs each one of these Etats de 
situation. When the day of sale arrived on 
the 3 1st October 1878, and the offer of 
Bs IQfiOO was made by ihe defendant for the 
stock and outstanding accounts then sold, 
the Attorney for the guardian of the minor 
children objected to the sale on account of the 
low figure offered, but Mr Esnouf, the Master 
of the Court, considering the fact that, over 
and above the said sum of Rs 20,000 the 
purchaser had to pay all thé promissory notes, 
• bills of exchange and other debts of the firm 
Hermans frères, considered the price offered 
lair and reasonable, and there being no out- 
bidders he made the adjudication to defen- 
dant. From this memorandum it would ap- 
pear that the same objection as the plaintiff 
now takes, was then taken by a representative 
of an interested parly and was disposed of by 
the Master ; ofcourso the fact that another 
person has taken objection does not in law 
prevent the plaintiff from taking the same 
objection now, but at the same time he either 
was or ought then to have been present, and 
his attention must have been called af the 
time to the fact that objection had beerf 
taken, and that the Master, holding the de- 
fendant responsible for all the obligations of 
the firm, considered the price offered by him 
fair and çeasonahle, which undoubtedly im- 
plied that the price offered was the only sum 






to be divided between the parties eatiiki 
This procedure was fallowed some timeié. 
sequent ly by a deed of partition, in whià 4» 
Notary, in his preliminary obsenrationgjoani. 
ted the deed of partnership, the makiii? i 
the inventory, and under the third obsmi* 
tion are narrated all the EtaU de tituk 
which appear in the Cahier de$ Ckarçts^isi 
the stipulations of the Cahier dtt (^ 
themselves. There follows thenarratiTeufoe 
adjudication to the defendant for the pkeff 
Rs ^0,000 and the Notary then ^mk 
'' Cette somme est la seule qu'il jaitipg; 
'' tager entre les ayant-droits, M. fierai^ 
'' Hermans par suite de l'adjadicatk q. 
** dessus relaté, ayant pris charge du pi! 
" de la société et devant profiter de Taetit ttl 
** que le tout est établie aux différents Etati 
^' enumérés ci-dessus." 



This is a very important clause in 
to the question which is now before (he dm 
From it the plaintiff was bound to ded»», 
(first) that the sum of Rs 20,000 wastkesi 
amount divisible among the parties iotei^i'; 
(second) that the defendant was \M 
with payment of all the debts of iIh,»?' 
nership, and (third) that being 6jIs« 
entitled to profit by and take advantage' 
assets as all had been fixed by the di 
Etats or balance sheet; there can be no 
whatever that these three propositions n 
contained in this clause of the deedofPuj' 
tion. They certainly indicate the news cf a 
parties as communicated to the Notsrjïs 
plaintiff himself was a party to each if 
every one of these, and there is m W" 
doubt that at the time, he entertained t^ 
view that the sole sum to which he m 
right to claim a share was thai oï îm 
Rs 20,000 above mentioned. For»flgw 
the minutes of approbation, the i^^y;^ 
is 4th February 1870, which is apart oum 
deed of partition, the plaiutiff »Pf ^'îTj 
the Notary and acknowledges that DC 
all the others have had separately cognu wj 
{communicaiiun) of the deed of Pa^û'^M^ 
that it has been read to them altogetwt J 
tirely, and the minutes proceed w «aj^^^ .J 
after having examined the Deed in ^^^^ 
clauses and verified and comparp"^ , ^ 
lation which it contains, they declarea 
they approved the different calculaUoW; 
as they had been fixed^and agr««<^^" l.'j fe 
thereof in reference to the sum ^^^^^ 
each of the parties entitled, that ^^^V^^i 
and accept the various " o6a»*»Ç" ^^ 
the values which composed them, i / ^ 
the Deed of Partition to be ^^^^^^^l,^\A 
Supreme Court for homologaiwa ana 
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them» and amongst the rest the plaintiff, signs 
kbis minute of approbation. The Deed of Par- 
tition was subsequently homologated by the 
Supreme Court, and the plaintiff has received 
tlie amount which accrued to him under that 
Deed. The receipt is dated 26th September 
1888. 

It will be observed that the claim made 
by the plaintiff is for his share of two specific 
sums, which comprises everything which 
came into the possession of the defendant 
during the eleven months which elapsed 
between the day of the expiry of the partner- 
slxip and that of the sale, and he makes no 
allowance for expenses, salaries, bills and Re- 
counts paid, nor even for those items^ which 
he has admitted under his hands, in the various 
Etats de situation. It is clear that a decree 
could not be pronounced in his favor for the 
sum which he now claims. But again the plain- 
tiff who does not plead fraud» or violence, or 
minority has not even set up specially error 
in law or fact, well knowing that the framers 
of the Code included error as one ofthe grounds 
of challenging a deed of Partition, but that 
that ground of challenge was excluded by the 
Counsel of state. Yet it is on account of an 
alleged error in fact that the present action 
has been brought and it is a conclusive answer 
thereto that by an authentic deed under the 
plaintiff's hand^he has admitted that there was 
no error and that the defendant who became 
liable to pay all the obligations of the firm was 
entitled to take avantage of whatever assets 
remain over after paying these obligations. 
He, even after more than three years reflection, 
signs thereceipt for the sum to which he is en- 
tilled under the deed of partition. It thus ap- 
pears that by his conduct in signing the deed, 
he has put an end to all other claims. '' No 
" man '* says Lord Mansfield *' shall be al- 
" lowed to dispute his own solemn deed, 
*^ and even facts recited in a deed are con- 
" elusive on the party executing it. The prin- 
'' cipal seems to be a sound one that a man 
" who solemnly enters into an engagement 
** by the most solemn instrument which the 
" law knows, shall not thereafter be per- 
^^ mitted to deny a fact which he has there 
'• admitted." 

But further^ on the merits of this case, it is 
clear that fitstly the Cahier des Charges and 
secondly the deed of Partition deal with and 
dispose of the very two sums a share of which 
the plaintiff now claims. The said two sums 
are merely elements for the notary's oalcula- 
tioDi and there is a clear admission by the 
plaiatiff ihat the defendant is entitled to ap- 



propriate these sums in payment of the obli- 
gations and debts due by the firm. On these 
grounds we hold that the defendant is entitled 
to succeed in his plea and we dismiss this 
action with costs. 



BVPREIHE COURT 



Cheque not paid on presentation— should 
be presented for payment within a 

REASONABLE TIME — WhAT IS A REASON- 
ABLE TIME ? 

In this matter the Defendants gate the Plain' 
tiffs on the \2th May 18S4 a cheque for 
Bs. 2d,344.69(;., upon the Oriental Bank 
in payment of some outstanding drafts» * 

The cheque was not presented for payment on 
the IBth May, and on the lith the Oriental 
Bank- suspended payment. 

The holders of the Cheque sue the drawers 
for the original debt. 

The Court held that the Plaintiffs had not 
allowed an unreasonable delay to elapse 
before presenting the Cheque for payment » 
and gate judgment in their favor. 



SCOTT & C0MPANY,-.Plaintiff8 

versus 
JOMUS ALLARAKIA,— Defendants 



Btfore 
His Honor A. Mure,— Puisne Judge 

and 
Jlis Honor F. C. Williams^ — Puisne Judge 



G. QuiBERT, — Counsel for Plaintitb 
E. Ganachaud,-— Attorney for the sam^ 
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L. BouiLLARB^^-Counsel fer Defendant 
F. RoBEBTj — Attorney for the tame 



Beoord No. 22,478 



Judgment of His Honor F.C. Williams 



21st August 1884 

On the twelfth of May last, whether with- 
in or without hanVing hours we bave no 
certain knowledge, the Defendant in this case 
gave the Plaintiffs a cheque for î$î3,344.6f c, 
upon the Oriental Bank in payment of some 
outstanding drafts. Owing to certain special 
circumstances, as the Plaintiffs alleged, this 
cheque was not presented for payment on the 
thirteenth May ; and on the fourteenth the 
Bank suspended payment. The holders of the 
cheque now ,sue the drawers for the original 
debt, on the ground that the cheque did not 
operate as payment and the drawers resist the 
claim upon the ground that they are exoner- 
ated because the holders did not fulfil an im- 
plied obligation to present the cheque for pay- 
ment within reasonable time. 

If this question of responsibility for the 
consequences of non-presentment arose under 
the law of the mother country, we should have 
certain fixed landmarks to guide us in arriving 
at a decision. The .English Law upon the 
point is unwritten law, but it is to some extent 
established by bnglish precedents and is cer- 
tainly the law of England as expounded in 
^English text-books,— that the holder of a 
cheque payable in the place where it is ten- 
dered is under an obligation to present it for 
payment, not certainly upon the very day of 
its tender, but at least within the business 
hours of the day following, failing which he 
takes upon himself any loss which may arise 
in consequence of non presentment. The pre- 
sent law of France upon this same point is the 
written law of 1866, and, in accordance with 
its terms, the holder of a cheque has five days 
within which to present it for payment with- 
out risk in any case to himself. Thus, accord- 
ing to the present law of England, which is 
unwritten, the Defendant might be reasonably 
held entitled to our verdict in this case, while, 
according to the present written law of France, 
the Flaiuliffd would most certainly be entitled 
to that yerdict» 



However, neither the law of Engltnd, sk 
the written law of Fiance, since the jmi 
gation of the Napoleonic Codes, have i&jj^ 
faeto force in this Colony. If wearetodedg! 
the qaestion before us upon a basis ofki.c 
must be such law as we can gather frmtb 
Codes, and the '' Code de Commerce "^ u 
silent upon the express subject of che^i», 
which were, in feet, virtually unknomnrla 
it was promulgated* 

There is another basis, and a more m 
factory one, upon which oar verdict mp\ 
have rested, and upon which themniitai 
law of England rests now. I meao the laa 
of " law merchant " or commercial costa 
But that has not been appealed to in the ii- 
gument. Lord EUenborough in Kickkiir, 
Ridge, the earliest leading case upon the sab» 
ject under notice in England, foaoded iir 
opinion upon the *' law merchant " of tk 
locality, as to which evidence had been a- 
dered in the case. We are, strange inm, 
without any such assistance here, ^ehreg 
deal vith the question as arising inita- 
mercial community where there is ne&rx 
which has received the seal and tbesa-^ 
of usage with respect to the prewcis^?. 
cheques for payment. 

In the absence of evidence of co8fMJ,fî- 
ing back upon the law of the Codes, tts 
learned Lounsel for the Plaintiffs asWfiiS 
place ourselves in the position ^^^^^'^f? 
C^ourt of Cassation prior to the passing^ibe 
Cheque Law of 1866. If the "Coàiii 
Commerce '* is silent as to the preacDiia:: 
of cheques, it is not silent as U> the pi&e^' 
menl of « lettres de changes ", and we wm 
urged to accept the analogy of tic £ff^f- 
view, and regarding the cheque tf « ^^^^ 
of " lettre de change ", to considei iHe toJdei 
entitled to six months for its P^^^^^^^ 
under article 160 of the "^^ ^i 
merce. " Authorities were qnoted for «^ 
against this view of the essential nature ana 
status of a cheque in France pnor totfiei" 



of 1865 ; but it is surely not going i 
hold that the framers of the aforesAid 
160 never had the case of a cheque in^ 
templation, and that, as Sirey ^P^^^J.:n 
passage quoted from the '' Exposé des f^^lll 
in 1666, it was never intended to accorfl^^ 
the holder of a cheque a delay for P«^^ 
ment so long as is accorded to the hoW 
" lettre de change *' by article 160. 

The best argument forour Jollo^J^ 

analogy of the French ^^^^\,Ll.Un 
matter before us^ is no doubt that, t^ 
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•vae probably framed in oontemplation of 
article 160 of the Code which is in force 
here. That argument^ however^ is not con- 
clusive enough to guide me to a decision. In 
tbe absence of settled law, rather than place 
ourselves in the position of the French Court 
of I'assation prior to 1865, when cheques in 
France were comparatively unknown docu- 
ments, I think we had better place ourselves 
in the position of the Courts in England 
when cheques were in common use, as they 
are in Mauritius now, but when the law 
upon the subject of their usage was unsettled, 
ae, unfortunately, it is in this Colony to day. 
Liord EUenborough, as we have seen, was 
guided by '' law merchant ** and commercial 
usage« of which we have no evidence here ; 
but this case went no further than to hold 
that presentation of a cheque on the day 
of its receipt was net absolutely necessary. 
Setween the date of that early case and 1^^69, 
one would have supposed that custom would 
have become pretty well established in the 
trading community upon all points connected 
with payments by cheque ; yet as late as 
1869 we find Baron Bramwell in the case of 
JSopkinê v. TVare expressing himself in terms 
of very considerable doubt as to the limit of 
reasonable delay which the holder of a cheque 
can claim before presenting it for payment. 
He said : " It might be that one week would 
be a reasonable period to allow, or perhaps 
two weeks^ but it is unreasonable that three 
weeks should be allowed to pass without pre- 
sentment." 

The learned Baron was here surely speak- 
ing upon the principle on which cheques 
are employed in commerce, and not* upon 
ctMtom or law. We, in the absence of proved 
law or custom, are entitled to do the same 
in the case before us. We may find the 
same difficulty as presented itself to Baron 
Bramwell in Hopkins v» Ware as to decid- 
ing what is a reasonable delay before present- 
ment. But we are not called upon to fix the 
the terms of that delay. If that is to be done, 
the Legislature of the Colony should do it, as 
it was done in France in 1866. Still, taking 
the case before us, we may at least enquire 
and decide what delay is unreasonalU* Baron 
Bramwell^adoptingtbis as the more convenient 
method^ pronounced as unreasonable a delay 
of three weeks ; are we to say the same of a 
delay of one working day ? The holder of a 
cheque is^ after all, only the bearer of a man- 
date from a principal to his agent for the pay» 
znent of a sum of money whereof tbe agent is 
the depositary. This condition of affairs carries 
with it| in its very nature, apart from law or 



custom, an obligation on the holder's part to 
present that mandate to the Agent without 
undue delay such as may involve confusion. 
If he delays to an extent which implies that 
he considers himself, not the holder merely^ 
but the absolute owner of the cheque for nego- 
tiable purposes, or as an actual equivalent for 
cash, he takes upon himself all the liabilities 
connected with the mandate, and the drawer 
is by consequence, exempted from those lia- 
bilities and responsibilities. This is the view 
which may reasonably be taken of a cheque 
from the very nature of the document itself, 
and I think it is strongly supported by the 
remarks of the Judges in Hopkins v. Ware : 
*' This cheque when given, ** said Baron 
Channell in the same case, ** did not operate 
'' as payment. It only did so upon the duty 
'' to present it within reasonable time being 
" neglected. " 

In the case before us now, I do not think, 
upon a careful view of the facts, that we oaa 
find that the Plaintiffs, who were the holders 
of the Defendant's cheque, dealt with that 
document in any mode, either by undue delay 
or otherwise, inconsistent with iheii position 
as parties through whose hands it was merely 
to pass, in due course, from principal to agent, 
and that thus th^y assumed any direct respon- 
sibilities in connection with it which exonerat- 
ed the drawer from his own responsibility for 
its value as representing the actual money for 
which it was drawn. Here, as in the case of 
Hopkins v. Ware, the Defendant's cheque 
would only have operated as payment in case 
it had been withheld from presentment for an 
unreasonable time. Upon no basis of law, or 
of proved custom, any more than of fact, is it 
apparent to me that such an unreasonable 
time was suffered to elapse by the Plaintiffs j * 
and that the Defendant can not by consequence 
be exonerated from his liability to find value 
for his cheque, but must pay the penalty of 
selecting an insolvent agency as the deposito- 
ry of the money which was to meet his obli- 
gations. I therefore concur with my learned 
brother in finding for the the Plaintiffs. 



JXTDGMSNT OF HiS HoiTOB A.' MXJEX 

ilst August l^SS. 

* In this case the plaintiffs sue the defend - 
ants for payment of Es S3,844.59 c, th e 
amouut of three Bills of Exchange, draw n 
by a Calcutta merchant on the deteAdants i a 
Mauritius, which were endorsed «by. the 
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drawer to the Chartered Bank of India, Aus- 
tralia and China, and held by the plaintiffs 
at the date now to be mentioned against 
goods shipped from Calcutta to Mauritius. 

On Monday the 12th May last the defend- 
ants sent their clerk, one Bamchetty, with 
their cheque for the above sum^ drawn on the 
Oriental Hank Corporation, and handing it 
to plainti£Ps' cashier, obtained delivery of the 
three drafts, acquitted in their favor, with the 
relative bills of lading, invoices and policies 
of insurance. The plaintiffs allege that this 
took place after 3 o'clock on that day, at 
which hour it was admitted all the Banks in 
the city of Port Louis cease to do business for 
the day, and it was also admitted that on the 
following day, the Mail Steamer for Australia 
arrived in the morning and left in the after- 
noon. The plaintiffs further allege and prove 
that their collecting clerk was not at the office 
on that day, being reported as unwell, and 
that in consequence of his absence, and the 
excessive amount of business to Le transacted 
on a monthly Mail day, the cheque was not 

i^resented for payment that dsj ; on the fol- 
owing morning the 14(h May, when the plain- 
tiffs presented the aforesaid cheque for pay- 
ment into their account with the Commercial 
Bank, they were informed that the Oriental 
Bank Corporation had that morning stopped 
payment. The usual protests and legal demands 
( mise en demeure ) having been made both 
against the Bank and the defendant, and the 
latter having repudiated liability, the present 
action was raised. The defendants have plea- 
ded as a matter of fact that the cheque was 
given to the plaintiffs between 12 & 1 o'clock 
of the day of the above monday, and that the 
defendant had money in the Hank, and the 
cheque would have been paid if presented 
either that day or the next, and as a matter of 
law that the plaintiffs were guilty of gross 
negligence in abstaining from getting the che- 
que cashed on the mondaj the li^th and also on 
the Tuesday ISth May. The plea of negligence 
is twice repeated with reference to each day 
and it is worthy of notice that it does not set 
forth any written law or custom of merchants 
the breach of which constituted the negligence. 
In such a case negligence must result either 
from the'breach of some positive law, or of 
some mercantile custom, and the Court is left 
in ignorance to which of these the alleged ne- 
gligence refers. 

There is a grave conflict of evidence between 
the plai^^tiffs' and defendant's witnesses upon 
the qdestion of the hour of the day that the 
cheque was handed to the former. Three 



witnesses» Clerks of the Plaintifs, speikfâi 
oertoinly to the cheque being giTen ifn 
S o'clock on the Monday, while Staekii 
swears to hie being in the plaintiiTsoiiieeQi 
handing the cheque to theCuhieraktll 
o'clock, and he is confirmed bj four vitoa^ 
who speak to facta, which are coniiitat cil) 
with the oheque being given at sd nrlj b 
of the day. It is strange that ihedefoMkt 
in their plea give another hour, which h.^ 
consistent with their own erideoce. Bu 
without expressing any opinion on this;» 
tion of fact, I shall assume for thepoijittrf 
this jud^^ment that the phdntiffi htd ym 
sion of the cheque on Monday intimetobi 
presented it to the Bank on that dij. Iibl 
also assume that the defendants hid moBeret 
the Bank to meet the payment of tbedteqj!, 
though in point offset their managing pu» 
had at ranged that very morning to orerdfli 
their account, and the sum in Baok^afierp 
viding for another chcque,grantedootIttiiK 
day, fell short by some Rs 2000 of theiœi:! 
in the cheque. The question to bedecks 
this— it being undoubted lawthatthegiai^ 
of a cheque is not a novation of ibciytar 
payment of it unless it be sxiKféj 
honoured,does the delay of cashing thtac?, 
in the circumstances, destroy the remi 
the creditor upon his debtor,and throw tit;i 
tial or total loss which must nectmnljc^f 
from the failure of the Bank on the fwriei )i 
doubt books of English Law lay it àonjii 
if a cheque is received one day,itniMtl«fii 
out for collection the next, and if Ion »»* 
tained by delay in presenting it, the I»r«« 
to suflfer, whose negligence ha» cauicdtl»» 

The learned Counsel for the defeadiDti kj 
guedthat the system of P«r°^^^^T!!r 
been borrowed by the meiài^n^^^^f^r:: 
from England, and that they m»tl»h«W 
to have taken the system in its ««f'y.^': 
the mother country. On the other to^uw» 
contended that the Court ▼" ii« " 
French Court of Law and bound to^î J 
thelaw as a Trench Court »f ould à<>^^'^'J^ 
in which year a special law oncm^ 
passed through the French J^^P^}'}^:^)^, 
first consider the principal on wh^f^^, 
glish cases seem to turn, and ^°^^J. ^^ 
the French Law, and try to determine i. 

principle by which we should be g^'^^l^ 
case. I shall take the earliest and the^^ 
of the cases in our English Boak»i ^^^^^^ 

to be leading cases on the <fl^^'V^ 
cussion. In Rickford versus &dge»tr^ 

Reports page 687 the rubric is «^'^'YAeqrt 
••A Banker in London whoreoeive^^»^^^ 
" by the general post, is notbaaiid to P^ 
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Lt for payment till the following day ** It is 
►te worthy that the rule is not stditedby the 
^rned reporter positively but negatively. In 
a.t case the cheque dated the 11th of the 
onth was handed to Country Bankers on the 
3th who did not forward it to London, by a 
[>st which left at 6 o'clock the same evening, 
at on the morning of the 14th. The London 
•ankers did not present the cheque till the 
allowing day the iSth when the answer was 
no effects must see the drawers." These paid 
t their own counter till 4 o'clock on the 15th 
»ut no application to pay this cheque was made 
o them. Notice of its dishonour was given to 
he defendant on the 16th. Thus this cheque 
vas in existence for five days before the stop- 
>age of the drawersi and would have been 
>aid on any one of these days, if it had been 
presented to them. Thje Custom of Bankers, 
•veat of St Pauls, was proved that cheques and 
bills for payment were sent out only once a 
day, and as this was generally before letters 
were delivered, cheques and bills contained in 
Buch letters remained with them till th^ follo- 
wing morning, while it was admitted that 
Bankers East of St Pauls, present for payment 
all Kills and cheques the very same day 
they receive them by the post. These being 
the facts Lord Ellenbrough remarked that 
the question must be decided by the law- 
merchant. 

'*It is always to be considered, whether un- 

'' der the circumstances of the case the cheque 

** has been presented with reasonable diligence. 

" This is what the Law- Merchants requires. 

*^ The rule that the moment a cheque is 

'' received by the Post, it should invariably 

'' be sent out for payment, would be most 

'' inconvenient and unreasonable. The rule to 

" be adopted is a rule of convenience, and it 

" seems to me to be convenient and reason- 

'' able that cheques received in the course of 

'* one day should be presented the next. Is 

'^ this practice consistent with the law-Mer- 

*^ chant ? It cannot alter it. Bankers would 

*' be kept in a continual fever, if they were 

*' obliged to send out a cheque the moment it 

'' is paid in. The arrangement mentioned by 

'' the plaintiffs' witnesses appears subservient 

'^ to general convenience, and not contrary 

'* to the Law-Meichant^ which merely re« 

'' quires cheques to be presented with reason- 

[^ able diligence.'* 

The action was to recover back a sum of 
money paid by the Country Bankers to the 
original payee of the cheque, and the jury 
under the above direction found a verdict for 
the plainti£b. That is to say, they held that 



Bankers who had a cheque for three days in 
their possession during which it might have 
been paid had not lost their recourse against 
the holder of the cheque for the money they 
had advanced to him. The position of the 
defendant was there much more favorable 
than that of a person ultimately liable for 
payment of the debt, again it will be observ- 
ed that lord Ellenbrough founds his opinion 
upon the custom of Bankers in London,which 
was proved to the jury, and that the whole 
doctrine which can be derived from the case 
is, that a cheque must be presented with 
reasonable diligence. The last decided case 
is that of Hopkins v. Ware L.R. 4 Exchequer 
oases, Page 26S, in which the facts were, that 
on the 9th May the defendant solicitor, for- 
warded his own cheque to the plaintiff in 
payment of the amount due on a promissory 
note ; he kept the cheque till the 6th June, 
when it was forwarded through a London 
Banker for presentation. On the 9th June 
it was presented and dishonoured. Now on 
this state of the fdcts Baron Bramwell thus 
puts the law to be applied to the case. ''Then 
" was there an unreasonable delay P It is often 
" difficult to describe to a jury what is such a 
^' delay, when there is no obligation to present 
" at any precise time, as on the next day or 
'^ the day after ; but though it is difficult to 
'* draw a dividing line, it is not difficult to say 
'' in particular circumstances,that a case is one 
" side of the line, or the other. It might be 
'' that one week would be a reasonable period 
'' to allow, or perhaps two weeks, but it is 
" unreasonable fhat three weeks should be al« 
'' lowed without presentment. Therefore with- 
'' out saying what would be a reasonable time, 
** an unnecessary and unreasonable time waa 
'' in fact allowed to elapse before the cheque 
*' was presented etc." In that case it was held 
that the debtor was discharged. From both 
these cases it may be deduced : that there is 
no absolute rule ot Law in England, that a 
cheque must be presented for payment the 
next day after its date, so that recourse must 
be preserved against the true debtor, and that 
the question is always one of reasonable 
diligence or unreasonable delay. Were the 
plaintiffs Messrs Scott & Co., who are mer- 
chants in Port Louis, guilty of unreasonable 
delay in not presenting the cheque- the same 
or at least the next day for payment 7 It is to 
be kept in view that there was no averment 
in Record, or tender of evidence in regard to 
mercantile usage, and that we are living in a 
Colony governed by French Law, and in the 
present instance the rules of the Code de Com* 
meree, if there be any, must be oonsidesed the 
regulating principles, under which the plain* 



t 



«. k 
c 



lao 



DECISIONS OF THE COURTS OP MAURITIUS 



[»> 



€§ 



U 



tift wefe bound io id. It is tnie that the 
word cheque doee not occur in the '' Code de 
Commerce**, and it was said at the bar by the 
defendants' Coansel that the thing only came 
into existence in the year 1866, when the spe- 
cial law on the subject abo? e referred to was 
passed. Mr. de Oerminy in his report on that 
Law to the Senate (see Bidarride dee chequee, 
page 7 ) says : ** nous n'a Tons depuis long- 
** temps le mot, mais nous avons la chose. 
" Les mandats rouges et les mandats blancs, 
'' que la Banque de France réunît en carnets, 
et met aux mains des Banquiers, des Com- 
merçants, de ses créanciers en compte cou- 
rant, ne s'appellent pas des cheques, mais 
** équivalent ; ils ne servent pas moins à payer 
^ i vue, à solder des comptes par compensa- 
*' tion, que les chèques dont les Anglais font 
** usage. Or, durant l'exercice de 1864, des 
" affaires à la Hanque et de la Banque aux 
** affaires, ces mandats routes et blancs ont 
'• été les intermédiaires d'un mouvement dont 
** le total, accusé par les livres de service, s'é- 
" lève à 14 ou 15 milliards. Le C redit Fon- 
*' cier, le comptoir d'Escomptes, le crédit 
" mobilier, la société générale, le comptoir 
*' Donou, quelques Banques de Dépôt, pres- 
*' que toutes les maisons de Banque, met'ent 
'* i la disposition de leurs correspondants des 
*' reçus réliés nuesi en carnets, faciles à déta- 
*' cher successivement et qui font à merveille 
'* et très rapidement l'office du chèque an- 
" glais." It is apparent in short that as soon 
as Banks of deposit existed, there must have 
come into use mandates to pay, which are in 
truth cheque», so as to uplift money from the 
Bank. Hence we expect to find, and we do 
find doctrine on the law of mandates to p ly, or 
cheques,in the French Commentators. Accord- 
ingly •' Pardessus " who is an early writer, 
• publishing the first edition of his * Cours 
*' de droit commercial " about 1812, treats of 
'^mandats** as imperfect bills of exchange, and 
lays down the principle that the parties to 
such a mandate, if it has been drawn out to 
order, subject themselves to all the obligations 
of parties to perfect bills of exchange. He 
says : " Si le mandat a été créé à ordre, nous 
^' sommes portés à croire que les contractants 
" ont voulu se soumettre l'un à la garantie, 
" l'autre aux conditions lequises pour l'exer- 
'• cice de Paction en garantie des lettres de 
" change parfaite ", 

At this early period then this great authority 
assimilated cheques to Bills of Exchange, 
and nut them under the same law, at a later 
period in 1850 we find Dalloz in his "juris- 
••prudence Générale, Effets de Commerce, 
«• Par 915 '^ distinctly laying down the prin- 



ciple that m defiivU of preseotatioD «iiii 
the delay fixed by the 160th lectioDfrf)^ 
Code de Commeroe tbe suae forfctftnra k 
mandates shoald be incurred. Ss words as: 
•• Lorsque le aiaiidat eat bit payable à rgg, 
•• ou un certain tempede Tue, il est Bom^n 
'* principe que nous arons eipoaé poor n 
*• fetbvs de change conçues de cette sanR, 
•• par analogie, on appliquerait lesméaie^di- 
'• chéanees, fan te de préMitafion dacsladi- 
•• lais fixée par Tarticle 160 Code deCinaass 
* • à moins de stipulation concratr?. " Totkr 
authorities must be added that of Alaiuet tit 
ting in i ^79 in his ^* commentsire da ùitk 
Commerce ", Vol. 4, Pan 1677 when trabj 
of cheques and the law of Hth Jaoe li^ 
in his general preliminary obaer? itiou, ix 
says '' Nous devons enfin poser en p 
'* cipe et comme règle qui oe peut reacso* 
" trer aucune eiLception que dam \fm b 
'' cas oi^ la loi spéciale sur les cheqnei ^iB. 
" pas explicite, il faut se reporter iq Cofe 
" de Commerce et aux r^iea posées pr 
^' lui en«ce qui concerne la lettre dedm^ 
" les articles 110 et suivants Code è^^'^ 
** merce forment le droit commun et l«p 
" tion s que le texte peut soalerer fe 
" être résolus de la même manière ^'i^^ 
" gisse de chèques ou de lettres. " ^^ 
authorities might be added, but theaJC'- 
for my purpose to show that 70 veaispj^t 
least the law upon cheques has been i&û. 
lated in France to that upon Billi of fr 
change. Now the 160ih section of the Ca.' 
de Commerce deals with the right anddL» 
of the holder of a Bill of Bxchange radjj 
there enacted that the holder mast deisaa 
payment or acceptance of it within lii œ»® 
from its date under pain of losing his reWJ^ 
on theindorsers and even on ^'^^ ^f ml- 
latter has provided for its pay«^J?!? 
very long delay of six months waiw*ic<^oy 

a law passed in 1862 to three m^°^^ . J^, 
necessity of enacting a prompt ^**J^^*Jv:j 
cheques is stated by all writers m tfie cw 
ground for passing the special \^^^r^^ 
in lë65. By the 5th article of that Juj "» 
holder of a cheque is bound to deffl»^^ .P^L 
ment thereof within five days, incluBivc «i 

« m •. *. .^.« 1 - it, Wrilini ID J** 



done he loses his recourse ^fi^*'*** , \^naljed 
if the provisions for the V^l^^^^r^Z^ d 
by the fault of the drawee ^^^! r^^ 
period of five days. The above m^^^^ 
of Frenoh jurisprudence would be iDC^"j|'j. 
without reference to the" E»P°r twrVill«- 
of the law of 1865 to be fo««^*vSJ«o»^ 
neuve for that year at page 45 of *^ ^ 
*^A« »* M. n«»;««.A'» «Kn made tbe W^ 



tees '* Mr Darimon who made 
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Hie Commission of the " Corps Législatif" in 
dealing with article five and the delay of 
presentinor cheques, says the 6th article of the 
new law fixes most completely the difference 
«irhicli it was desirable to place between the 
cheque and the Bill of Exchange. He then 
refers to the long delay granted to bills by 
the 160th article of the Code de Commerce 
and adds : '' On n'a jamais pu songera hc- 
*' corder au porteur du chèque des délais 
'* aussi longs. Outre qu'il leur serait inutiles, 
■* ils changeraient complètement la nainrp du 
'* chèque, qui n'est pas destiné à une longue 
** circulation." These are the words neither 
of a judge, nor a Commentator on the law 
but of a legislator enforcing a particular view 
"which he wishedto become law ; — Now this 
special law by which five days were allowed to 
present a cheque does not apply to Mauritius. 
But while I wish to guard myself from laying 
down law, that a cheque may be kept in cir- 
culation for six months, and be then^rpsented 
in time for payment, on the other hand it 
seems to me impossible to hold that when we 
are administering a law which substitutes in 
place of the english rule of reasonable dili- 
gence,a fixed period of lime, after which alone 
iorfeiture occurs, a delay of 48 hours should 
be considère 1 unreasonable and should entail 
a forfeiture of the creditor's claim oguinst the 
debtor. 

To sum up the argument in this judgment, 
the delivery of a cheque does not constitute 
novation of the debt, but is purely and simply 
an indication of the person who is to pay in 
the debtor's room as regu ated by article 1^77 
of the Civil Cde. The delivered cheque will 
operate as payment if it be subsequently paid. 
But it is held never to have been granted and 
the debt exists to all intents and purposes, if 
the cheque be not paid.' However the holder 
cannot be treed from responsibility resulting 
fr m his fault and fauh exists if he has not 
demanded payment within the delay fixed by 
law. But in Commercial community where, 
in the case of a Bill of exchange, recourse is 
preserved if payment be demanded within six 
months^ and where the law of cheques is assi« 
milated to that of Bills, it is clear that forfei- 
ture should not be involved by a cTelay of 
48 hours. 

I am therefore of opinion that the plaintiffs 
are entitled to judgment, as concluded for, 
with interest at the rate of 12 per cant from 
the llith May last, with costs. 



SUPREME COURT 

Claim of payment of obligatory writing 
— Court refuses to enforce its judg- 
ment BY caption of the BODY UNDER 

Art. s of Ord. 1<> of l^^69 as no embez- 
zlement or fraudulent appropriation 
of money had been proved. 

The Plaintif claimed from the the Defend^ 
ant payment of the sum of Us. 6,000 
which the Defendant acknowledges to hate 
remained in his hands as mandatory of 
the Plaintiff, out of the proceeds of the 
sale of landed property ; 2o. that judgment 
of the Court he enforced by caption of the 
body under Ord, 16 of 1859 Art. 5, 

The Court gave judgment for the Plaintiff 
with regard to the amount claimed, but de* 
dined to order imprisonment ^ as the Court 
failed to find that the Defendant» under the 
circumstances disclosed, had been guilty of 
embezzlement or fraudulent appropriation 
oj money. 

ROSSFORD THE WIFE,-Plaintiff 

versus 

LANGLOIS,— Defendant 

Before 

His Honor E. J. Leclezio, — Chief Judge 

and 

His Honor John Rouillard,— 'Acting 

Puisne Judge • 

G. G uiBERT,— Counsel for Plaintiff 
A. Rohan,— Attorney for the same. 

The Hondrable W. Newton, — Counsel for 

Defendant. 
E. Leblanc, — Attorney for the same 



Record No. 22,313. 



29M August 1884. 



The plaintiff^s action is founded on a writing 
obligatory dated 25th July i883, by which 
the defendant bound himself to pay to plain- 
tiff, by certain instalments which have fallen 
due, a sum of Rs 6,000, which the defendant 
acknowledges to have remained in his hands, 
as mandatory of the plaintiff, out of tde pro- 
ceeds of the sale to the Colonial Goyef nm^nt 
of an immoveable property in Port Louis, 
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The defendant confessed judgment, but as 
the plaintiff further prayed that the judgment 
of the Court be enforced by caption of the 
body, the question arose whether, under Ar- 
ticle 6 of Ordinance No. 16 of 1869, this Court 
bad power to decree imprisonment against 
the defendant. After due consideration of 
the reasons urged by the plaintiff, the Court 
thinks that this case, such as it now stands 
before us, doos not fall within the provisions 
of Ordinance No. 16 of 1869. 

It must be observed, in the first place, that 
the imprisonment decreed in certain cases, by 
Ordinance 16 of 1869, for the recovery of a 
judgment, is of a quaai final nature, it follows 
as a oonsequence that the provisions of that 
Ordinance respecting imprisonment must be 
construed strictly, and unless the defendant 
is shown to be within one or other of the 
cases in which imprisonment may be decreed, 
the Court must refuse the prayer of plaintiff. 

The plaintiff urged that the defendant was 
liable to imprisonment under article 5 of 
Ordinance 16 of 1869, which runs as follows : 

*' It shall be lawful for the Supreme Court 
" to decree that its judgments shall be en* 
'' forced by imprisonment whenever the said 
" Court shall have condemned to the restitu- 
** tion of money any person who shall have 
" embezzled, fraudulently appropriated or 
" employed, squnndered away or destroyed to 
** the prejudice of the owner. ••• any money 
'' etc.^' 

Now the judgment prayed from the Court 
in this instance is not for the restitution of 
• any money or property. Whatever the facts 
%hich have taken place previously, the plain- 
tiff does not found her claim on them, but on 
a writing obligatory, by which the defendant 
bound himself to pay a certain sum of money 
by certain instalments, and it is that under- 
taking by defendant which the plaintiff seeks 
to enforce by a judgment of this (/ouit. But^ 
not only must the Court, in terms of Art. 5 
ofOrd. 16 of 1869, condemn a defendant to 
restitution of money, but it is a necessary 
condition that the money should have be.^n 
embezzled, fraudulently appropriated or em- 
ployed. In the declaration, no mention is 
made of embezzlement, or of fraudulent ap* 
propriation, but, apart from the question 
whether the omission to state these facts in 
the declaration may not be a bar to the plain- 
tiff now jaising these points, the plaintiff has 
made a more important omission, which is to 
prove to* the Court that there has been on the 



S art of the defendant, embezzlement or frau- 
ulent appropriation of money. 

The only fact invoked against the defen- 
dant, is that according to the documeot bear- 
ing date S5th July 1883, a certain sum of 
money, the proceeds of a sale, remained in the 
hands of defendant. But there is no evidence 
to show that the money was kept against the 
will, express or implied, of the plaintiff. Nay 
more, as matters stand before us, the hypo- 
thesis is even admissible that the plaintiff 
allowed the defendant to keep the money 
received by him. 

The Court cannot, under the circumstancei 
disclosed, find that the defendant has been 
guilty of embezzlement or fraudulent appro» 
priation of money without which^ imprisoa- 
ment cannot be decreed. 

Judgment will be entered for plaintiff for 
the amoAt claimed, but the prayer for eap- 
tion and imprisonment must be refused m 
the reasons given above. 

Costs against the defendant, except thoM 
of the argument of the question of imprisoii- 
ment, which shall be borne by the plainti£ 
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Commission, charges and advances cluv- 

ED on certain guano HANDBD OTl&tO 

Franco Egyptian Bank in abss5C« o? 
Bills of Lading, but subsbqusntlt 

CLAIMED BY MbsSRS ElIAS, M AIXAC & Co. 

upon thr Bills of Lading.-^** Nego- 



TIORUM GBSTOR. 
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In this matter a cargo of guano was import- 
ed into the Colony by the veesel " Dilbhai/* 
fchich in the absence of Bills of LadùnÇf 
and in accordance tvith a request conveyal 
to the captain of the vessel, was hafi^d 
over to the Franco^Egyptian Bank» 

In addition to this, four other catgoti cf 
guano were received by the said Bank 

Later the Bills of Lading reached Mauritius 
wlien it was discovered thai they had l^een 
endorsed to Messrs Elias, MaUac Hf 0^% 
who claimed delicery of the guano from th» 
manager of the Branoo'Ejyptian Bank, and 
not being successful j they claimed it from 
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the captain of the '' Dilbhur " who, ly this 
action, claims its return from the FraneO' 
Egyptian Bank. 

^& the first instance the Bank was not dis' 
posed to part with the guano, but suhse^ 
çuenily the manager of the Bank consented 
to hand over the cargo of the ** Dilbhur ", 
as tcell as the other four cargoes, provided 
Messrs Elias Mallac 8f Co. refunded to the 
Sank certain advances it had made, and 
paid certain commission and charges it 
claimed» 

The contention of tie Bank was that it was 
entitled to 5 o/o commission on the value of 
the Jive cargoes, or to about Es 100^000 ; 
that it had aeted in this matter as nego- 
tiorum gestor to Messrs Elias, Mallac 8f 
Co. with all the rights and remedies of an 
agent against his principal» 

TAe commission was claimed in virtue of an 
agreement between the Bank and its prin» 
cipaL By another witness it was based 
upon the \Sth article of the Rules of the 
Chamber of Commerce which allows 5 ofo 
on affairs in dispute. 

The Court held that the latter ground could 
not be admitted, and that a contract between 
the Bank and its principal could not bind 
third parties : even if the Bank had acted 
as negotioTum gestor there were authorities 
against the payment of commission, and 
still more must this rule hold good when, as 
in the present case, the agent believed that 
he was acting for himself 

The item is disallowed. 

The next item objected to by Messrs Elias, 
MaUao Sf Co. is interest on advances at 9 
010 from the date they were made, up to 
date of furnishing particulars of the claim ; 
and presumably claimed up to the moment 
of payment. 

Uèssrs Elias, Mallac 8f Co. contended that 
they had never asked the Bank to advance 
money for them. 

The Court allotted Interest up to the day 
when Messrs EHas, Mallac Sf Co. claimed 
delivery of the guano. 

The next item is one for storeage which is 
claimed at 40 c. per ton per month. This 
was objected to by Messrs Elias, Mediae 4* 
Co*o$%t was proved that for continuous 



business. Docks and Warehouses only claim 
SI c. per ton per month. 

The Court disallows the differerwe of 9 e. per 
ton per month. 

The last items contested were for weighing 
and cartage, but thene were allowed by the 
Court as, in the absence of Bills of Lading, 
it was necessary to cart and weigh the 
guano, in order to pay the freight. 

The Court further ordered that the account 
between the parties be adjusted on these 
findings within 8 days. 

Further that within 14 days one fifth of the 
cargo of the ** Dilbhur '' be handed over to 
Messrs Elias, Mallac ^ Co., they paying 
before delivery one fifth part of the defend" 
ants* account of expenses as amended by the 
judgmont, and so on one fifth weekly. 

The plaintif is allowed all his costs. 

Messrs Elias, Mallac 8f Co. half their costs 
from the defendants. 



NORRIS,— Plaintiff 

versus 

COMPAGNIE FINANCIÈRE DU PACI- 
FIQUE,— Defendants. 

and 

ELIAS^ MALLAC & Co. ^ --Intervening 

parties» 



Before 

His Honor A. MuRB^^-Puisne Judge. 

and 

His Honor J« Bouillard,— - Aoting Puisne 

Judge. 



y% DELAFAtE,-*Counsel for Plaintiff 
A. J. CoLiN^r- Attorney for the same 

Hon. W. NBWTONy-^Counsel for Defendenta 
E« SAUziBB^-^Attorney for the same . 
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P. L. Chastbllter,— Counsel for the loter- 

Teiiing parties 
A. J. Colin j— Attorney for the same. 



Record No. 22488. 

16/A September 1884. 

The '*Dîlbhur'* arrived in Mauritius on the 
14lh March 1884. This was a vessel which 
had been chartered in Taris, on the ^th June 
18^8, by the defendant's Company to load a 
cargo of guano at one of the Guano deposits 
on the West Coast of Sooth America. The 
ship by the terms of the charter party was, 
after completing her loading to proceed to 
Port Louis, Mauritius, and th»'re according to 
Bills of liBding and Charter- Party, she was 
to deliver her cargo. Tlie freight stipulated 
was to be paid at the Charter-Party clause bth 
rate of 47bh. t)d. British sterling in full per 
ton of 2240 lbs. British or kilo lOltinet 
weight. By the SSnd clause the freight was 
to be paid subject to the terms and condi- 
tions of theChai ter party in the manner follow- 
ing vitz : £ 1 per ton on the estimated cargo in 
cash on arrival at the port of di>charge, three 
months interest being deducted, and the ba- 
lance after deduction as therein mentioned 48 
hours after the true and right delivery of the 
whole of thp cargo. When the ship reached 
Mauritius the Bills of Lading had not arrived 
there. It ht.8 been explain* d and it was known 
to the Branch of the Franco-Egyptian Bank 
in Mauritius, the defendants agents here, that 
certain difficulties had arisen between the 
Government of Chili and the defendants But 
the express nature of these difficulties does 
not seem to have been known, and it was 
fully expected that the Bills of Lading, when 
th^y did arrive, would be diawn out or en- 
dorsed in their fdvor ; accordingly the defen- 
dant's agents dealt with the ship ** Dilbhur'* 
as if ttie bills of Lading in their favor had 
arrived. The Captain ot that ship who is the 
plaintiff in the present action received on bis 
an i val a letter dated Paris lith Febiuary 
1884^ in which they request the Captain to 
take as his agents the Franco- Egyptian Bank^ 
their representatives at Port Louis, and an- 
other letter dated 18th Match \tb^ addressed 
to him by the officials of the Franco-Egyptian 
Bank, in which, referring to the letter they 
had forwarded to him from the defendant's 
Company, the charterers of the " Dilbhur " 
and whom they represented at Mauritius^ they 
beg of him, conformably to the instructions 
contained in that letter^ to deliver to them the 



cargo of guano on board hia ship, as they aaj, 
is directed by the Charter Party. The^ letter 
then proceeds as follows translating it into 
English *' it is quite understood that not hav« 
*' ing yet in hand the bills of lading of the 
" *' Dilbhur ** we bind ourselves to hand them 
'' to you as soon as received, and ure free 
''you in the name of the defendants from 
" all responsibility, holding yc>ur Charterers 
" responsible on any grounds if you are trou- 
" bled for a delivery which is not of a strictly 
'' regular nature **, In a postciipt to this 
letter they further bind themselves at the re- 
quest of the Captain *' to hand over to Messrs 
'* In'landj Fraser on your account, tbe Bills 
'* Lading when they will reach us if yon have 
" t) en left the Colony and we bind ourselves 
'* not to dispose of the guano which yoa will 
** have delivered to us before having put you 
** en règle **. On receiving these letters the 
Captain delivered the Guano to the defend- 
ants' representatives in Mauritius and received 
payment of the freight. The guano from Peru 
and Chili had been usually stored in Mauri- 
tius in the Warehouses of the " Albion Dock 
Company " which, when large quantities wnere 
stored and a continuous business anticipated, 
received it at the rate of R. 0.3 1 per ton per 
m^^^^nth. The Bank Agent, Mr Blcch, how- 
ever, having received instructions from the 
defendants' Company, in France» not to store 
the guano sent by them to hisi with tbe Al- 
bion Uock Company, which company had 
been tiie Warehousemen of the previous agents 
of » eruvian guano, made a contract on tlsi 
December 1883 with Messrs. 11. Barnard & 
Co. for the storage of all the cargoes of guauo 
wtiich he expected to arrive at the rate of 
H. 0.40 per ton per month. The cargoes 220^ 
only of the " Dilbhur " but of fout cthershi^N 
were unloaded and stored at the rate now last 
mentioned with Messrs. B. Barnard & Co. 

The Bills of Lading of the "DilbhurV cargo 
reached this by the Mail of the ist May 1884| 
endorsed to Messrs. Eliasj Mallac & Co. Tbe 
Bills which were made out in favor of the 
Government of C hili or to their assigns had 
been endorsed to their '' ministère " in France, 
and by him to the order of the '' Compagnie 
Commerciale Française " who again had en- 
dorsed them to the order of Messrs. Elias, 
Mallac & Co. ; on receiving them this latter 
Company demanded delivery from the Mana- 
ger of the Franco-Egygtian Bank of five car- 
goes of guano which he had received by diffe- 
' rent ships, one of thi se being the ** Dilbhur " 
and of which they tell him they held the Bills 
of Lading. To this the manager on the ini 
May 1884 replied he had no mstructions to 
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7er the cargoes to tbem. They also de- 
ded delivery of the cargo now in question 
i the Captain of the '* Dilbhur ", who was 
I still in Mauritius, and he in his tarn 
le a demand upon the Franco-Egyptian 
ik. The Bank on the 6th May 1884 return- 
his reply to the Captain of the "Dilbhur**, 
wanting time to consider the contents 
r your letter, we beg to inform you that 
e shall fully answer tomorrow '\ No 
her answer, however, was made by the 
ik, and on the 1 5th May following, the 
ntiff raised the present action against rhe 
ândants asking a judgment condemning 
m to dt liver back to his Agent in this 
ony the quantity of 1,901,020 kilograms 
guano set fortti in the Bills of Lading as 
pped on board the ship " Dilbhur '*. 

Do this action the defendant pleaded that 
J only obligation they lay under was to 
arantee the plaintiff against the conspquen- 
i of any action which may be taken by tliird 
rties against him, in consequence of the de- 
ery of the guano to them without (he Bills 
Lading having been given to the plaintiff, 
lich obligation they were ready to perform, 
d that the plaintiff was not entitled to de- 
iiid the delivery of the guano to him ; the 
fendants further denied that they had 
2eived the guano by error, and averred that, 
ting as General agent in Mauritius of the 
(fendants' company, the said Franco-Egyp- 
9Xi Bank was the sole party entitled to 
iceive the cargo of Guano, and that they 
le defendants were alone entitled to introduce 
ito this Island and sell therein natural 
uano. 

The defendants then proceed to narrate the 
Dnlract between themselves and the Govern- 
lent of Chilli, and to explain that difftTcnces 
lave arisen in its execution and that the 
' C(>m|iagnie Commerciale Française " in 
vhose name Messrs Elias, Mallac & Co., were 
cling, were perfecrly acquainted with the 
tate of matters mentioned, and that the 
iBsignment by the Chili Government to any 
ither Company or individual of any right in 
ruano CO uing from the s^.id place and parti- 
jularly the Cargo ex ** Dilbhur " was alto- 
gether null and void. 

This plea was served on the S8th May 
last, after a replication to it had been lodged, 
the defendant) craved leave to withdraw 
that plea and to substitute another for it in 
which they express their readiness to return 
the Cargo of guano to Messrs. Elias, Mallao 
8ç Co.> '' provided that the said firm do pay 



" to the said defendants previoui to such de^ 
'' livery of the said cargo any sums of money 
" paid by the said defendants for the freight, 
" landing, storage and other charges and ex- 
'' penses " and they further prayed that Messrs 
Elias^ Mallac & Co., should be ordered to 
intervene in this suit, in order that they 
might take delivery of the snid car^o and 
make the aforesaid payment. The particulars 
of the defendants claim was at the same time 
ordered to be served on the plaintiff, and 
therpafter Messrs. Elias, Mallac & Co., inter- 
vene in this action, their intervention being 
consented to by the parties, and claimed 
delivery to themselves of the Guano, they 
undertaking to pay to the defendants, on the 
said cirg'i having been delivered to them, the 
amount of the defendant's account, less the 
item of weighing, carting, commission and 
interest as not due and not proper charges, 
and a sum of nine cents per ton to be deduct- 
ed from the item for storing, which should 
be thirty one cents instead of forty a$ char- 
ged. 

They at the same time offered to pay the 
contested items into the Registry, to abide the 
decision of the Court " or otherwise to take 
'* delivery in such a manner and on such 
*• terms as to payment as the Court, consider- 
** ing the circumstanccs of the case, and the 
'• nature of the merchandize, shall, in the 
exercise of its dii»cretioD, think fit and pro- 
per to direct.*' 



it 



At the hearing of the case, after a proof 
had been led by both parties, in which the 
defendants were made the plaintiffs in the 
insue between them and Messrs. Ehas Mallac 
& Co,, a very careful and able argument was 
submitted to the Court on the que>tions res- 
pectively maintained by them.The defendants' 
Counsel argued that his clients had acted in 
the circumstances as a " negoliorum gestor '* 
towards Messrs. Elias Mallac & Co. with all 
the remedies and rights of an agent against the 
principal — that in any view they were 
" bànafide^^ possessors of the guano, and en- 
titled to retain it until the claim was paid in 
all its items The Counsel for the intervening 
parties on the other hand denying that the 
present was a case of ** negotiorum gestio " 
maintained that the only action competent to 
the defendants was that known under the 
roman and under the french system of law as 
" De in rem verso *', and with great urgency 
objected to the items for commission, interest, 
storage, weighing and carting. 

The quasi-contract founded on by .the 
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defendants is well known under the title of 
" gestion de VafaWe d*autrui *\ The very 
words employed indicate that there is to be 
management of another's affnirs. Usually 
the case will occur, when the principal is 
temporarily or permanently absent from the 
spoty when events take place which require 
some friend or stranger to interfere in them, 
and act so as to preserve tliem for the owner. 
But in the present instance the defendants 
believed they were attending to their own 
property, and every step they took was indica- 
tive of that belief. The guano arrived in 
a vessel chartered by them, they claimed deli- 
very of it as their property, they expected to 
receive the UilU of Ladings for they bound 
themselves to deliver them to the plaintiff as 
soon as they received them, and even after 
actitjQ had been raised against them in virtue 
of the Bills of Lading, which had come into 
other hands, the defendant acting thro' the 
Bank pleaded that any contract, by which 
guano oould be received and sold in Mauri- 
tius by any other person than themselves was 
null and void. In these circumstances there 
is no doubt they believed they were managing 
their own aflfairs in their own interest and 
they intended to do so. We are well aware 
that there are two schools of jurists on this 
matter, one of which bases the doctrine of 
" negotiorum gestio " entirely upon the fact 
of the management of another's affairs, and 
maintain that intention has nothing to do 
with it. But the texts of the law which 
speaks of these quasi contracts as "/«* fait» 
purement vohntaires de PAomme " and 
which go on to describe the special contract 
are considering as a " gestion de l'affaire 



we 



d'autrui volontafremeni " seem to involve in 
the idea an acting by choice and with a pur- 
pose and intention. The framers of che Code 
no doubt have kept in view in this^as in many 
pther articles dealing with the law of contracts, 
the doctrine of Fothier, who maintains that 
this quasi contract exists only in perfection 
when the gestor has had the intention of 
managing tue business of a third party and 
with the clear intention of claiming from that 
party the expenses of his management. We 
therefore think that the view of these oomen- 
tators on the code who hold that intention is 
an essential element of quasi contract though 
not entirely conclusive, is the better opinion 
and ought to prevail. It is true that we were 
referred to a decision of the Court of Cassa« 
tion (Dalloz jurisprudence générale 1872, par. 
1, page 471) in which that Court held in prin- 
ciple that the obligations, which arise out of 
this quasi contract spring from the fact of the 
" negotiorjim gestio " itself and from the law 






and not from the intention of the pntin. 
But having carefully considered that judg- 
ment, we think that the laying down <rf that 
principle was not really necessary to the deri- 
sion and we agree with the criticism of Laa- 
rt^nt thereon (Vol. 20, art. 325) who saji 
of it that it is too absolute and that it goes 
beyond the text of the Code. He justly adds 
" L'art. 1870 dit que le quasi <!ODtrat se 
forme sans convention, mais il ajoute que 
les engaments qui en résultent naissrat 
'^ d'un fait personnel et ce fait est un fait 
*' volontaire. La volonté joue donc un rôle 
" dans la gestion d'afiaires, or la volonté 
*' c'est rintention de celui qui gdre. Il fiiut 
'* donc qu'il ait Tintention de gérer TaflEure 
** d'autrui si non Ton ne conçoit pas de ges- 
<' tion d'affaires "- We h dd then that tbe 
intention and purpose of the " gestor " is one 
of the conditions which enter into the very 
existence of this quasi contract and Chat the 
officials of the Bank, the defendants represen- 
tatives here, having acted entirely in their own 
interests, had no idea of acting on behalf of 
any third party. 

But this is only one element of the qoiii 
contract, and we proceed to remark that oat 
of the essential ideas connected i¥ith it is io 
the opinion of all commentators on the suhject 
that it is what is called in French a ** Ben 
office '% that is to say that the gestor takei 
upon himself the management of another'! 
affairs from a sense of friendship and benevo- 
lence. Tiie usual case in which it takes plaes 
is when, in consequence of the abeenea or 
other incapacity of the principal to atlead to 
some business, which unexpected by fain soJ- 
denly arises, a friend or even a stranger oat of 
kindness and a desire to help or oblige, 8Ve\s 
in, and takes preservative measures wbkh 
the principal oould not do himself. How with 
any propriety can it be said, that a *' negotio- 
rum gestio " has taken place in the case of 
two persons resident in the same town, etch 
attending to his own affair or affairs beliered 
to be his own, and each in so acting interpsied 
in his own behalf ? Where is the fiiendly or 
benevolent feeling which should exist aoas to 
create this quasi-contract. The truth is that 
the Bank officials acted entirely for them- 
selves believing they were managing tbeir 
affnirs and by which profit would be mads 
for the Bank and the defendants' company 
represented by it. It was in short a speca- 
lation for themselves, without the intentioa 
either of benefiting or attending to the inte^ 
est of any other party, and we cannot hold, 
looking to^ all the circumstances that from 
them any right has arisen to them in virtue 
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' tlie quasi contract of " n$gotiorum gestio *\ 

VLfi if that quasi contract, in all ics complete- 

ent does not apply to the circumstances of 

lis case, there must be some principle on 

hiich the claim of the defendants for reim- 

jr sèment of their outlays and advances must 

3 leased Natural equity requires that no one 

1 all be allowed to expend these without a 

ight of reimbursement. There mnst be a sup- 

lementary action, when the judicial facts do 

ot combine all the elements of the quasi- 

^ntract of *' negotiorum ge-^tio '* and yet there 

AS been in fact a management of the affairs 

f another as Larimbière says (obligations, 

^ol. ôth Art. 1375 Par. 167) ''Quels sont ceux 

qui dans Thypothèse d'une gestion d'af 

^ faires ont complètement l'action do ''tn rem 

^ verso ^^ Ce sont ceux qui parole fuit et sans 

' le savoir ont géré la chose d'autrui, ou qui, 

* agissant avec connaissance l'ont géré en vue 

* de leur intérêt personnel ". We have used 
the words " natural equity " and the principle 
ihese words involve is jutt this, that no one 
)ught to enrich himself at the expense of an- 
>ther^ if another has managed my affaits, be- 
lieving ho was managing his own, I am na- 
turally bound to reimburse him quatemus 
locuptetior factm sum. 

One great distinction between the complete 
ind perfect action " ex negotus gestis " and 
khis auxiliary action of " De in rem verso " is 
that in the former all expenses which have 
been useful and necessary at the time they 
were made must be repaid by the principle, 
whereas in the latter it is but just that the 
utility and necessity of the expenses incurred 
should be tested.by the position of matters at 
the time action therefor is brought. 

On the question of the right of retention 
claimed by the détendants^ we think it enough 
to say that thoxigh no test of the Code embo- 
dies the principle, and though it seems more 
properly to be exercised in bilateral contracts, 
yet taking as our guide many analogies in the 
Code (see Art. ^67, 1948 &c.) we thiiik that 
a possessor in good faith should have the 
right in question. He has the custody and 
control of the article, he in good faith has 
made advances and expended money on its 
preservation, and in equity seems entitled to 
retain it until all his just claims thereon are 
paid. But we think it right to add that we do 
not attach much importance to this right 
in this case, where the debtors in the claim 
are men of high standing and eminent p >si- 
tion in the commercial world and well able 
to fulfil every claim which may be made 
against them. The right of retention is ohiefly 



of importance where there is a competition of 
creditors and a party has to rely on that right 
to obtain full payment. 

Having thus determined the principles of 
law applicable to the case we come now to 
dispose of the special objections made to the 
defendants' account of charges, and first of 
Commission. In the defendant's account it is 
thus stated '' 5 o/o Commission sur la valeur 
*' de la cargaison Rs 1,915,085 à Rs 170 o/oo 
" kos . . .. Rs I6,î^78.'e2 " and the amount of 
this item of the defendant's claim on the 
whole five cargoes which came into defendant's 
hands comes up as was stated at the Bar to 
about Rs 100,000. 

The agent of the Bank here in his evidence 
puts this head of the claim on this footing;that 
Commission is due to the Bank in virtue of 
an agreement between the Bank and the 
"Compagnie du Pacifique," while Mr Di;^oné 
one of the Bank's chief employés, says he 
makes the claim in virtue of the 18th Article 
of the rules of the *' Chambre de Commerce " 
which gives 6 per cent on affairs in dispute. 
The evidence of a witness beyond question 
shows that the latter ground cannot be for a 
single moment admitted, while in regard to 
the former ground it is clear that a contract 
between the Rank and its principal can never 
bind third parties. 

But the true question is, was this claim for 
commission either necessary or useful to 
Messrs Elias Mallac & Co. ? In answering 
it, we have to remember that \9e have already 
found that the defendants acted in their own 
interest and believing that the bills of lading 
would come to them made out in their favour. 
It is impossible to conclude, if we are right iu * 
that, that the Bank did any work for Messrs 
Elias Mallac & Co. which implies a right of 
remuneration. On the contrary the Bank's 
action has been prejudicial to Messrs Elias 
Mallac & Co., because they have been de- 
prived of an important article of trade since 
the 1st May la?t, and have not been hitherto 
able to sell it, and obliged to buy other guano 
for the Estates for which they are agents» 
Even in the case of a perfect act of negotiorum 
gestio authors like Demolombe and Laurent 
clearly lay it down that commission is not 
due. The former says (Vol. 31 art. 173) : 
'' En principe le gérant n'a pas droit à un 
*' salaire, à une rémunération, et il ne paut 
^' porter de ce chef aucune somme sur son 
** compte. Le mandat est gratuit. Of la ges- 
'' tion d'affaires est une imitation du ujandat 
" d'od il suit qu'elle est gratuite aussi biêi\ 



• • 



1«3 



DECISIONS OP THE COUETS OP MAURITIUS 



[n 



^ que le mandat." Still more matt this rule 
hold when the gestor has undertaken duties 
for his own interest and believing that he 
was managing his own business. We there- 
fore disallow this item entirely. 

The next iieia objected to by Messrs Elias 
Mallac & Co. is that of interest which is 
charged at 9 op from the date of the ad- 
vances up to the date of furnishing (he par- 
ticulars of the claim and presumably claimed 
up to the moment of payment. 

This item is objected to because Messrs 
Elias Mallac & Co. never asked the Bank 
to advance money for them. So doubt it 
is usual in commercial matters to allow in- 
terest on all advances made by one who 
disburses money for another, because the lat- 
ter gets the advantage of the money paid by 
him who has advanced it. Nor is it a suffi- 
cient answer to say that Messrs Elias, Mal- 
lac & Co.j could have paid the money them- 
selves if the guano had come into their hands. 
There is no doubt such a firm can employ 
money profitable and as th» y did not pay the 
freight themselves they had so much more to 
tratle with otherwise. But we cannot carry 
this view furlher than to hnld that intenst 
will be due from the date of advance until 
Messrs. Elias^ Mallac & Co., claimed delivery 
of the guano themselves^ at which date ihey 
would be prepared then selves to pay all cliar- 
gej. This was done by a letter addressed by 
them to the Manager of the Bar k, on sfnd 
May and we accordingly sustain a char^o for 
interest up to ijiat dale but disallow it there- 
after. We com3 to the item of storan;e which 
is claimed at tlie rate of R 0.40 per ton per 
month. Though tie pro f shows that various 
^prices are enacted for storing guauo, if it be 
a s ngle transaction, yet it is completely pro- 
Ted that if a e^^ntinuoas business was offered 
to the Docks and Warehouses, the price char- 
ged has been invariably for years R 0.31 per 
ton per month. The reason given for selpct- 
ing Barnards & Co*s. Warehouse, that defen- 
dants had given oiders to their representatives 
here not to etoie the guano sent them in 
the Warehouse where the former agents of 
the Peruvian Government had been in use to 
do so, is obviously one with which Messrs. 
Elias, Mallac & Co., have nothing to do. The 
additional charge of nine cents is one whieh 
has been neither useful nor necessary for them 
and so viewing the matter the charge to that 
extent cannot be sustained. The last object- 
ions to hç considered are the items of weigh- 
ing and'carting. It is objected that Messrs. 
EUas, Mallac & Co. must again weigh the 



guano to see that they get that vbic^^-^ 
are entitled to, and recart it to the Wsi^ 
ses of the Albion Dock, where the jha?gei?f 
guarantee for its preservatioD, and tbJ 
these items are held good charges kie 
Bank's account, they will pay iHeoi tra 
On the other hand it is apparent thatiaé; 
to pay freig;ht it was necessary alsDtou::;: 
when the ship wa-c being unloaded. Bntb 
ther there was no apparent own^rt^iii 
guano on the spot^ as the BilkofLadin?^ 
not arrived in Mauritius, and itwasnsosrj 
to pay freight and weigh and c&rithfim 
without them ; any how the ^uanobtie 
absence of the Bills of hnding (or spmjAi 
had to bp unloaded^ carted, weighed «Ài> 
red. It is admitted that fireiorht is deed 
payable by Messrs. Elias, HalIi!C&Co.,d 
it seems to follow as conséquent upiiiii. 
and as necessarily connected with th«> frar;, 
that the weighing^ and carting mast h^ùB 
and payable by them. Of course it 'nïià 
power of Messrs Elias, Mallac & Co. to nssn 
the guano from the War houses rfî? :• 
now is, it being tneir property andtk.si? 
a right to deal with v as they plea-se. v;: 
is right to say that the Court feeUâ 
reason given by thern for changing fk^^s 
houses is one which would not justif^ï- 
refu^ing to^validate this charge. Bimi\ 
Co.'s warebouse is a pubh'c dock id ^^^ 
house (Ordinance 1^ of . 87 1 ) md cert» 
the Chamber of Coinraerce and the pop 
oflScfT as sufficient for the storage of ill œ^ 
pf»rted articles and security ha? been ^«^ 
by them for the safe custody of these./* 
cannot hold that because the one isif^ 
coiiC^^rn and the other a public company ^^^ 
a board of directors, that there is n^*^^ 
superiority in the latter system ibaN'^Ja'J 
be absolutely necessary to remoT«tbegB«o 
from the one to the other. \fe tbctefort^a- 
tain the items of weighing and cirtiPo» 
good and valid items in the account. 



be 



eas 



it 



With these findings the parties m^ 
sily able to adjust the account, ana 
Court appoint that to bedone wifft^nj^ 
days f.om this date by the defendanis ep 
sentatives in Mauritius and t^^e'^»"^' Jg'jj, 
sent the said account as ameadea 
tervening parties. 

The Court is aware that the natu'J 
article of trade is peculiar and m nm 
care in its preservation. ", %Mir(îfli 
that questions may still powiWy a^^^^jj 
the parties, the charges on five carg ^^ 
dispute, that large sums of moo«/^ ^f 
pass from one party to the oi 
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tierefore ordain the defendants and their 
e présentât! ves, in fourteen days from this 
Late J to deliyer over one fifth part of the 
argo of guano ex " Dilbhar '' to the in- 
.eryening parties Messrs Elias Mallac & Co., 
\iej paying before delivery one fifth part of 
.lie defendants' account (f expenses as amend- 
ed by this judgment^ the said delivery being 
either actually made or by a transfer of the 
Dock Warrants of Messis. Barnard Sf Co. to 
Messrs. Elias, Mallac & Co. and the register- 
ing of the said transfer in the book kept for 
that purpose by the said Barnard & ('o. and 
ID on one fifth part weekly thereafter, payment 
of each fifth part being made weekly before 
leliyery with the additional proportionate 
charge for storage at the same rate as fixed 
by this judgment. 

As to costs, the Court is of opinion that 
the plaintiff is entitled to the whole of his 
costs, and Messrs, Elias, Mallac & Co. to one 
half of theirs from the defendants. 



SUPKEME COURT 



Claim of a widow to amount of policy 
of insurance of her late husband in 
payor of their children and which 
amount the deceased had desired 
should remain in the hands of the 
Company until the childrens' major- 
ity. 

The plaintiff^s husband insured his life in the 
Whittington Life Assurance Company for 
£s» IS^^OOO in favor of his Jour minor 
children, and authorised the Company in 
case of his death to retain the amount of 
his policy until the children obtained their 
majority, stipulating thai they should in 
the meantime receive the interest of the 
amount» 

The husband died in Australia six months 
after having insured his life. His policy 
had, in the interval, been accepted by the 
Company, but nothing was said with regard 
to his desire that (he amount of his policy 
should be retained until his childrens* ma- 
jority. 

The agent in Maufitius for the Company 
expressed his willingness to pay the amount 
of the policy, but under the circumstances 
a^ked for an order of Court to pay it to 
Mrs Bonne/in or her agent. 



The Court ordered the amount to he paid 
into Hie Registry of the Supreme Court. 

As it was shewn that Mrs Bonnefin was in 
destitute droumstancee in Australia, and 
had incurred debts for her family, the 
Court authorised Rs 4,000 (o be paid to 
her representative, and ordered the remain* 
der of the sum to be invested by Mrs Bon" 
nefin or her agent upon security of mortgage 
in such a way as the sub^guardian of her 
minor children will approve of* 

Costs to be paid out of the Rs 4,000. 



WIDOW BONNEFIN,— -Plaintiff 

versus 

THE WHITTINGTON LIFE ASSU- 
RANCE COM.PANY & anor.,— Defendantr 



Before 

His Honor Eugène Jules LB0LÉzio,«-Chief 

Judge 



and 



His Honor J. Rouillard, — Acting Puisae 

Judge 



G. GuiBiRT, — Counsel for plaintiff 
H. Bebtin, — Attorney for the same 

Hod. W. Newton,— Counsel for defendants 
E. Du VIVIER, - Attorney for the same 

V. KiVbrn, -Counsel for the sub-guardian 

of the minors Bonnefin 
E. Ganachaud,— Attorney for the same. 



Record No. 2S558. 

I9th September 1884. 

On the 10th of January 1888^ the late 
Alcide Bonnefin made an application to the 
agents in Mauritius of the Wliittington Life 
Assurance Company» for a Life Assurance of 
Ks. 12,000 for the benefit of his four child- 
ren, specially named, and in a separate docn-, 
ment, he authorized the Whittington Life 
Assurance Company on his death occuring, 
to keep the amount of the Policy Vrf Assur- 
ancci paying only the interest of thp capital 
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until the coning of age of his children. 
Alcitie Bonnefin appears to have SuhsequenCly 
left Mauritius for Australia, where he died on 
the 9th June 1888. 



» i 



In the inteiraly his application for Assur- 
ance, was accepted at the head office of the 
Company in London in the usual form, no 
notice however being taken of the offer made 
by the applicaot to the Company to keep the 
amount of the assurance until the coming of 
age of his children. Mrs widow Bonnefin ik still 
in Australia with her children, of whom she is 
the legal guardian and is here represented by 
Edouard Bestel. On the latter applying' far 
the payment of the assurance, the Whitting- 
ton Life Assurance Company, whilst fully 
admitting their liability, came into Court, 
asking, under the peculiar circumstances of 
the case, for an order authorising them to 
pay the amount of the policy to Mrs Widow 
Bonnefin or her agent* 

After hearing parties and after reading the 
written conclusions of the ' Ministère Public', 
the Court ordered the amount of the policy 
of assurance, less certain sums which were to 
be deducted therefrom, to be paid into the 
Begistry of the Supreme Court and further 
ordered the proceedings to be served upon 
the sub-guardian of the minors Bonnefin, in 
order to allow him to intervene in the matter 
if he thought proper to do so. 

At the further hearing of the case, Mr 
K/vern, of counsel for the sub guardian, 
strongly urged that, in presence of the clearly 
expressed wish of the deceased which was 
that the amount of the policy of assurance 
should not be paid to the guardian of his 
. children, but should remain safely invested 
until the majority of his children, the Court, 
should take some steps in furtherance of that 
view. It was also represented to the Court 
that the guardian was evidently in straight- 
ened circumstances, that she had no immove- 
able property by which the right of her 
children might be secured and by way of 
legal mortgage, that she was out of the juris- 
diction of the Court and that it would be 
absolutely impossible for the sub-guardian, 
under the circumstances, to see that the 
money should be properly invested by the 
guardian. On the other hand, it was con- 
tended for Mrs Bonnefin that the law gave 
tp the judges no power to interfere, without 
good cause shown, with the exercise of her 
rights as legal guardian of her children |— 
ifif^t the ÇM]y fact alleged against her Was her 
(resent state of destitution, which resulted, 



as she alleged, from her hmbisd hm 
died in a foreign land leaving hii famflj^ 
provided for, but that this was no bar to Iq 
reeeivfng by proxy, pavment of nnjmm 
due to her children. There is no doubt ait 
a guardian is, in principle, entitled tors' 
ceive payment of sums of money doe to b 
ward. 

The position of a father or mother, ibent 
legal guardian, is even stronger in thit res- 
pect, inasmuch as to the right of lep! 
guardianship is added the usnfrnct or " jo» 
êttnee^* of the interest on the capital bdoE;. 
ing to the minors. There are howeTer ]^ 
cedents where Courts of lav in ftm^ 
without interfering with the patemtl i& 
thority of a guardian or bis "jomiuin 
légale *', have taken steps to protect th 
property of a minor. An instance reported in 
*' Sirey Devilleneuve '* is quite in poinffS, 
V, 1859, 2,844) where the Court of M 
has, in the case of a legal guardian w ko nr 
notoriously insolvent, directed tbataia 
of money due to a minor should not Ik 
received by the guardian but invested a i 
particular manner so as to secure the pefwy 
of the minor (see in the same sense S.T/jtf 
1. 651 & S. V. 1846. 2. 556) The m» 
tances of the present case are quite [w«5k, 
for not only is the guardian absent fm^ 
Colony, and beyond the jurisdiction am 
Court, hut it is admitted that she has nop 
perty in Mauritius on which alegslmortpp 
might secure the rights of her children, m 
facts might perhaps not be by themU^ 
ficient, hut the Court finds itself m pre»« 
of a wish clearly expressed by the dece«^ 
that the amount of his policy of ^^ 
should be secured and kept apart foitheM»- 
fit of his children until their mflWjJ 
quite true that the oflTer made by ùiBWw« 
Whiitington Assurance Companj »« ™ 
accepted, and that he did not take »ny wiw 
steps to ï^arry out the intention <>"?"f' L.. 
nifested by him, but it must beremaifcea «a 
hisdeath occurredin Australia five oontt^^^^ 
he ha.l made his application înMauriûu*^" 

not shown that he became a^^^^^^V. j^ti 
interval between his application and i»^^^^^^^^ 
that the policy had been effected, but wuno 
the.condition which h^ wished the ^^^^^ 
to accept ; at all events becannaraip» ^ 
time to consider the steps he ought torw, 
a consequence of the refusal by the uo F ' 
to accept his proposal. 

Under the very special circumstancesjjj 
case, the Court considers it its ""'J.^f4i 
some steps that may secure the propeny 
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iiinoTs, ^hile at the same time inflicting no 
ittrdship on the plaintiff or her children, and 
^reserving the right of the plaintifi to the 
^ jouissance légale *\ It was represented to 
lie Court that the plaintiff was at present in 
k.ustriilia neariy destitute, that she bad no 
neans of paying sundry debts incurred by her 
or her family, and that she wished to have 
he funds necessary to enable her to return to 
ilauritins, her native land. 

It was further stated that a sum of Bs 4000 
Bv^ould be sufficient to «atisy the present wants 
[>f Mrs Widow Bonnefin, and to pay the ex* 
penses of this procedure. The Court give au- 
thority tp the representative of Mrs Widow 
Bonnefin to receive that sum from the amount 
at present deposited in the registry of the 
Supreme Court. 

The remaining sum will have to be invest- 
ed by Mrs Bounefin or her agent, upon secur- 
ity of mortgage, in such a way as the sub- 
guardian of her minor children will approve 
of. 

Cost of the parties in the case to be paid out 
of the above sum of Bs 4000. 



SUPREME COURT. 



APPEAL— «Claim of Land— Dbclabation 

IN SHAFB OF A NOTARIAL DeBD THAT A 
CBKTAIN SALE OF LAND HAD BBBN EFFECT- 
ED CANNOT EBPLACE THE ACTUAL DeED 
OF SALE. 

ThU ii an appeal /ram a decinan of a DUirict 
Magitiratem 

The AppeUafU before the Dietrict Court, 
elaimed an acre of land, and in êupport of 
his clam he produced a notarial Deed, by 
which the heirs DuportaU declared that 
JUr, Sf Mrs* Vuportail had sold an acre of 
land to the Appellant in 1865. 

The magistrate ruled that thie notarial Deed 
could not dispense with the production of 
the deed of sale qf 1865. 

Ths Court upheld the decision. 



BEECABAM,— -Appellant 



versuê 



JOTPATTEN & wifci— Respondents. 



Before 

His Honor Eugène Jules LscLfizio^^Chief 

Judge 



and 



His Honor FRiDÉRio Condé Williams, — 

Puisne Judge 



Hon. W. Newton,— Counsel for Appellant 
H. BERTiN,^->Âttorney for the same 

A. Hugues, — Counsel for Respondent 
T. NicoLASj — Attorney for the same 



Record No. 817. 

i6th September 1884. 

In tbis case the Magistrate decided that 
the titles produced by the plaintiff were insuf- 
ficient to authorize him to disturb the defen* 
dants, who had been maintained by a preyious 
judgment in possession of an acre of land at 
Curepipe» and dismissed the case after the 
plaintiff had refused to elect for a nonsuit. 

The deeds produced by the plaintiff are first 
a notarial deed by which certain parties styl- 
ing themselyes heirs Duportail, declared in' 
1883, that Mr & Mrs Duportail, their father 
and mother, had sold in 1865 sn acre of land 
to plaintiff bounded as stated in the plaint, 
and secondly a deed of 1842 showing that 
Arthur Duportail had purchased a larger por- 
tion of land from one Yitaline Noirette» 

The Magistrate found that the declaration 
of 1888 could not dispense the plaintiff with 
the production of the act of sal^ made in 186S 
as alleged in the deed of 1888. 

*Wa cannot find fault with the Magistrate 
for haying so decided, for, as he yery properly 
obseryed, the admission of such documents at 
complete proofs of sale, would, in many cases 
open the door to fraud. 
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The plaintiff, if he had deoted for a nonsuit 
as offered» might perhaps have been able to 
show that the suspicions of the Magistrate, 
principally based npon certain apparent dis- 
crepancies between the notarial deeds and 
the acts of the Civil Status producedi were 
unfounded ; he might hare tendered other 
ejidence to strengthen his case, but he pre- 
ferred a dismissal, and as the record stands 
before us ire cannot say that the Magistrate 
was wrong in his decision upon the points 
submitted to him. 

With regard to the motion made by the 
plaintiff's counsel in the Court below after 
the Magistrate's decision on the value of the 
titles before him, for leave to proceed in the 
shape of an ** action publicienne '*, we think 
that the Magistrate was right to refuse the ap- 
plication, for whether such an action is per- 
missible in our system of civil law or not,-*a 
question which we consider unnecessary to 
examine now»— we are of opinion that under 
the circumstances of the case before the Ma- 
gistrate, it did not arise either from the plead- 
ings or from the nature of the titles produced. 

We must therefore dismiss this appeal with 
costs, but in doing so we think it right to 
give to the appellant another opportunity of 
electing for a nonsuit, if he considers that he 
has more complete evidence to prove in a sa- 
tisfactory manner his ownership of the land 
claimed by him. 



SVPRKMB COURT 



in this appeal the Court ruled that the eze^ 
^ eution debtor in a ease be/ore a District 
Magistrate, and whose judgment was ap- 
pealed from, should have been made a res* 
pondent, and that in his absence, the appeal 
eould not be dealt with. As the delay icith' 
in which notice of the appeal might have 
been given to the execution debtor had 
elapsed, the Court dismissed the appeal. 



CQMTT^» Appellant 

versus 

LOIZBAUj— Respondent 



Befove 
His Honor B« J. LsciJzio,-«CUef /odp 

and 
His Honor FRdDsaic Cokd^ Whxiajei-* 

Puisne Jndge 



y. K/Vnur^-Connsel for Appellant. 
A. Desybaux — Attorney for the nmeu 

A. TaiBAUD-^onnsel for BespondeaL 
J. Mbroieb^ Attorney for the same. 



Record Number 818. 

Wik SepUmher 188S. 

In this case which is an appesl 6oai 
judgment of a District Magistrate tiie tm 
pondent took a preliminary objecticB ut 
contended that the execution debtor out i» 
ham, should have been made a partrstk 
appeal as Respondent, he having beeiaU 
as a party in the Court below. 

The appellant argued that Abrahaa t» 
no attitude before the Magiatrate, and tbi 
his presence waç not absolutely necemry à 
the interpleader case according to No. 91 fif 
the Rules of District Courts, unless bi vii 
made a party to the cause by a special motn- 
quoted Afootia v« Vieau 1878 p. 83 ff& 
ton's Report. 

The execution debtor Abraham vbi kv* 
ever made a party to the cause u-ottdo bj 
the District Clerk, he appeared andwuheirtf 
as a witness ; it is true that he did noli »f^ 
thro' counsel and took no attitude in die ose. 
But Chn we deal with a judgment in whidi 
he is concerned when he has had no Dotice 
of the appeal and was not sannBooed to 
appear as a co-respondent. The dedÀoa 
in the case of Mootia v. Vtsau doei BOt 
govern this point. It merely rules that it ii 
not necessary under pain of nullity of ti» 
whole proceedings, to make tiie execvtioa 
debtor a party to every interpleader before tl» 
District Courts ; and adda : " still it if tbe 
'* duty of the Magistrate to call hiniioa pro- 
'' per motion in anv ease, when he ii ntuM 
** that his presence la required ;*' here tbe eI^ 
eution debtor was made ex-officio a party ifi 
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e Court below and appeared. We think 
wkt he ought to haye been made a ret- 
ixident, ana that in his absence we cannot 
teil with this appeal. But can we now 
der that be should be made a party to 
le appeal and be called before us ? In pre« 
tnce of the terms of Art : 61 of Ord : 84 of 
862 and of the constant jurisprudence of this 
Jourt the appellaut would not be within the 
Lelays prescribed by law to gi?e notice of 
.ppeal now to Abraham. (Bee Target y. 
[javaud 186S p. 48. Ireland Praser v. Issop 
Mlamode^ 1870 p. 1S4. MoUières ▼• Sicard, 
L876 p. 10.) 

"We mast therefore dismiss this appeal with 
coats. 



SUPREME COURT. 



Apfbal to Privy Council— Befusbd as 
though thb total sum at isscb was 
ss 50,000, thb amount claimbd by bach 
apfbllant was less than £1000. 

Jn this matter the Appellant desired to appeal 
to the Privy Council from a decision of the 
Supreme Court which had decreed that cet' 
tain parties were entitled to a kgacy of 
JRs 50,000. 

The Court held that tlie appeal to the Privy 
Council was incompetentt as the individual 
interest of each Appellant in the sum of 
Its 60,000 was less than £ 1000. 



GUILLARD & ors,— Appellants 



versus 



CURATOR OF VACANT ESTATES 

8f ORS,— «Defendants. 



Before 
His Honor E. J. Lbcbzio,— Chief Judge, 

and 
His Honor A. MuRB,—Puisne Judge. 



P. LÉ0KCB Chastblubr,— Counsel for 

Appellants 
Adbibk Lhostb,— 'Attorney for the same. 



Lours ROUILLARD, 

Hon. William Nbwxok, 
Victor Dblafayb, 
E. Gallbt, 



Counsels for Res* 
pondents. 



E. DuviviBE,- 

F. Robert, 

A. DB rOMARMOND, 

H. Lbclâzio, 
H. Bbrtin, 

E. LXBLANC, 

E. Chaillbt, 



>- Attorneys for the same 



Record No. 21,644. 

i6th September 1834. 
Appeal to Bar Majesty in Her PriTy Council. 



This is a petition for leave to appeal to the 
Privy Council from a judgment of this Court 
of the 17th July last, delivered in the matter 
of the Curator of Vacant Estates plaintiff, and 
Guillard and others defendants, and Renoy 
and others intervening parties, by which it 
was decreed that the intervening parties were 
entitled to a leg:aoy of Rs 50,000, made by the 
late widow Messen to the relatives of her 
deceased husband. 

The petitioners are lo* Jules Guillard ; to» 
Alice Guillard ; So. Marie Jeanne Charlotte 
Lélia Guillard, the divorced wife of Jean 
Joseph Ange Augustin Corson ; 4o. Marc 
Christian Guillard, some of the heirs of widow 
Messen who appeared as defendants in the 
above matter. 

This application was objected to by the 
intervening parties, on the ground that the 
interest of the petitioners individually, suoh 
as it was affected by the judgment^ was not 
prejudiced to the extent of £ 1,000, which is 
the appealable amount prescribed by the order 
in Council of 1831. It was admitted that the 
interest of each of the petitioners individually 
in the matter at issue, was not sufficient to 
give them the right to appeal, but it was con» 
tended that several parties to a suit, according 
to the grammatical, meaning of the order in 
Council which made use of the expressions 
party or partiesi had the right to add together 
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the several amounts which might accrue to 
them in case the judgment sought to be ap- 
pealed from were reyersed* in oraer to form a 
joint interest of an appealahle «mount. The 
cases of MacfiirUne and another ys* Ledaire, 
15 Moore's Privy Council cases p. 181« and 
of Philips and others e. the Highland Rail- 
way Company (The Ferret^ VIII Law Report 
appeal cases 188B, page 3S9, were quoted in 
support of that theory. 

In Macfarlane's case the appellants appear 
to have had a joiut interest in the goods which 
were the subject matter in dispute, and we 
can hardly call a joint interest that of parties 
who^ having a distinct share in a sum of mo- 
ney wish to add their interests together in 
order to make up an amount giving a right of 
appeal. Besides in that ease the value of 
the goods in dispute was £ 1.64S«l4.5d» so 
that the appealable amount in lower Canada 
beine only £ ÔOO, as there were only two 
appellants, if their share was the same, each 
had an interest higher than the appealable 
amount. But we do not find that Maefar- 
lane's case decided the very point which we 
are now examining, and which could not pos- 
sibly arise from the facts dealt with in it. 

^ With regard to The Ferrets case the deci- 
sion was as follows : By an Order in (-ouncit 
Sect. 16 passed in pursuance of âS Will. 4 <;. 
61, the Vice Admiralty Tourt has jurisfliction 
to entertain a suit brought by any number of 
seamen not exceeding six to recover their 
wages. The Merchant Shipping Act 1*^64, 
Sect. 189 does not take away such right of 
suit so long as the total aggregate amount 
claimed by such seaman « xceeds £ 60. When 
in a suit brought by 6 seamen in the Vice- 
Admiralty ''curt the Judge found that a totnl 
« amount of £ itOS. 1 9.s was due to them part- 
ly for wages and partly for wr ngful dismissal, 
but that the amount due to each was less than 
£ 60 ; it was held that under the above rule 
and section the judge w is wrong in dismiss- 
ing the suit for want of jurisdictioUi and that 
a decree for £ 203. • i^.8d. should be made. 

There the Privy Council had to apply a 
special law, according to which the action of 
the six seamen was a common and joint actioui 
but we have not to deal with such a special 
rule here, and we fail to see how defendants, 
who were sued each for their share as heirs of 
a testator can say that they have a joint inte** 
rest in the matter at issue. 

In the case of Macfarlane vs. Leclair above 
referred V>> the Privy Council considered that 



in determining the question of the ii«i[ 
the matter in dispute upon wluchdien^il 
appeal depends» the correct coarse (oalopi,i 
to look at the judgment as it aftctitku^ 
rests of the parties who are prcjndiodbyi!, 
and wko seek to relieve thenselvesfrwith 
an appeal. Kow the liability of t^à ik 
petitioners upon the judgmenl of tbii Cait, 
oeing of an amount insuffideottoentidëai 
of them to appeal, we think that their ioteuii 
are perfectly distinct and that theycunotiji 
together the individual inteissts belongiagg 
each of them in order to bringthetoUltsa 
amount of £ 1000. 

We most therefore refuse tbeapplieitioDi/ 
the petitioners with costs. 



SUPREME COURT 



Claim ov an armofthb seahblboïuis 

FROM GOVBRNMENT. iNTBRFRnAIUSif 
A PRIVATS AGRKBMBNTBBTWBBlfPiia 

The plaintiff seeks a decree ordering k » 
fendant to give up an arm of thêm^^ 
as " Bassin Humbert '\ leased h/fk^ 
vernment to the plaintif ^ she ttl» dm 

damages 

Ihe plaintif leased" Baisi^ flii«i«rt> 
Goternment in 186S for a term of Uf^ 

In 1873 Mr A. Bigaignon, acting w W^ 
0/ the Plaintif, sub-let the " Bern H^ 
berf '' to the Defendant ffff f^.jf^ 
and in 1876 Mr. Bigaignon prttnffi m 
bound himself to Defendant Umt^^ 
plication to the Government for il^^^ 
of the lease, and to transfer to m^'T 
dant all the advantages rewmg P^^ 
stipulated application for aUihoi^^ 
the concession will endure» 

The lease to the Plaintif expired ^^JJ 
1877, and it was renewed for *wrt J^ . 
It again expired in 1884, and wai r^ 
for five years» 

The Defendant contends that ^!f^r^ 
his agreement made wtth Mr- ^^^ 
in 1876, he has a fight #«^-^%, 
" Bassin Humbert '' as long ^ Jg^. 
tiff had a lease of the subject r^ ^ 
ment. 
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ie Court held thai the agreement in question 
bound the Plaintiff to the Defendant for 
only one renewal of the lease» 

he case is ordered to the Soil to he proceed* 
ed ivith'^^eoste reserved. 



WIDOW HUMBERT,— Plaintiff 



versus 



LAGESSE,— Defendant 



Before 
His Honor E. J. Leclézio, — Chief Judge 

and 
lis Honor Andrew^ Mure, — Puisne Judge 



r. JoLLT VET,— Counsel for Plaintiff 

J. DE St. Perne, — Attorney for the same 

Ion. W. Newton and V. Delafaye,« 

Counsel for Defendant 
3. Leblanc^— 'Attorney for the same. 



Record No. 22484. 

26th September 1884: 

In this action the plaintiff craves the Court 
'or a decree ordering the defendant to quit 
ind abandon forthwith the arm of the sea 
icnown under the name of '' Bassin Hum- 
Dert "y which is let by the Colonial Govern- 
ment to the plaintiff^ and by the latter sub-let 
to the defendant, secondly to pay to the 
plaintiff the sum of sixty Rupees for one 
month's rent for the Bassin Humbert, and 
thirdly to pay to her the sum of two thousand 
Rupees as damages for the loss and prejudice 
suffered by her in consequence of the defen- 
dant continuing to occupy illegally the said 
Bassin, and appropriating to himself the pro- 
fits derived therefrom. 

At the hearing of the case, after the opening 
of Plaintiff's counsel, who then proposed to 
lead ^evidence in support of his declaration, 
the defendant per Delafaye and Newton ob- 
jected to* that course, and maintained that a 
question 6f law ought to be decided in favor 



of the plaintiff, before she could be allowed to 
usher in evidence. It appears that in 1863 an 
agreement was entered into between the Co* 
lonial Government and the plaintiff, by which 
the former let the arm of the sea in question 
to the latter for a yearly rental of thirty six 
pounds, and that for fourteen years. 

This lease ended on 1st May 1877. It was 
renewed for seven years at an increased rent 
of Rupees 460 per annum. This was donB by 
executing an additional agreement on the 
original lease. 

This came to an end on 1st May 1884, and 
was shortly before its teimination renewed for" 
five years from that date in the same way as 
the former. In 1873 during the currency of 
the first lease Mr Alfred Bigaignon, who was 
the plaintiff's mandatory» she being then ab- 
sent from the Colony, and the defendant, en- 
tered into on agreement by which the latter 
obtained a sub-lease from the plaintiff for four 
years for a rent of thirty dollars per month, 
which came to an end on the 1st May i877. 
In July 1S76 before the plamtiff*8 first 
lease had terminated, Mr Bigaignon, ' still 
acting as the plaintiff's mandatory, and the 
defendant, made another agreement under 
which Mr Bigaignon promised and bound 
himself to make to the Government the 
necessary applications to obtain from it the 
prolongation of the lease of 10th April iH7S' 
of said arm of sea, and he further bound 
himself to transfer to the benefit of Defen- 
dant all the advantages resulting from the' 
stipulated application, for all the time that 
the concession made to plaintiff will endure. 
It is on this document, and on the latter part 
of it, that the contention between the parties 
was based ; the Defendant maintaining that 
it gave him a ri^ht to a sub-lease as long as 
the plaintiff had a lease of the subject from 
the government, while the plaintiff maintain- 
ed that the obligation referred merely to the 
prolongation of ttie lease, wnich was then to be 
applied for, and the benefit of which was to be 
communicated to the defendant when obtain- 
ed. The Court has carefully considered the 
document in question, being anxious in the 
defendant's circumstances that every argu^ 
ment urged on his behalf should be well 
weighed. Does then the word concession 
imply that as long as the plaintiff had a 
graht from the government of the Bassin 
Humbert, so long was he obliged to execute 
a sub-lease in defendant's favor ? It is true 
that the word concession is used, but that 
word must be interpreted with refefbnce to 
the context of the agreement. As the plaintiff 
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herself was absent^ and as her mandatory was 
desirous of obtaining a renewal of the lease 
in her favor^ the patties agreed that Bigaignon 
should take steps afin éTcbtenir la prolan" 
gaiion du hail, and for that purpose he was to 
make démarches towards the goyemment» but 
in the clause founded upon by the defendant 
the word '' eonceuion " ft>llows immediately 
those of the '* démarches êtipulées comme il 
êst dit ci'deseueJ'* The conclusion is inevi- 
table that the word concession in the inten- 
tion of the parties, was limited to the prolon- 
gation of the lease which was to be obtained 
by the stipulated application. This view is 
confirmed by a subsequent clause of the do- 
cument under which the defendant takes upon 
himself all the responsibilities connected 
with the Bassin, the plaintiff remaining only 
burdened with payment to the Government of 
the rent of the lease which was to be renew- 
ed to her, and he binds himself to pay 8 month* 
ly rent of thirty dollars, payable regularly 
every four months ** et ce pour toute la 
durée du bail fait par le Gouvernement au 
profit de Madame Humbert *' These re- 
ferences in the same document which men- 
tions the concession, to the rent of a lease 
which may te renewed to her, and to the 
duration of the lease iu her favor, seem to 
point to this that the word concession is 
nothing but another word used to indicate 
the same idea as is given by the various terms 
** prolongation du baU, loyer du bail, et durée 
du bail.** This interpretation derived from 
the document itself, seems more probable than 
an indefinite continuance of the lease over 
several renewals thereof. It is not likely that 
the plaintiff would bind herself for all her 
possible life towards the dt fendant ; for his 
contention also implies that the rent payable 
*by him should always continue to be sixty 
tupees per month, while the plaintiS^s rent 
had been raised by the government and if cir- 
cumstances changed after the seven years, and 
the arm of the sea became much more pro- 
lific, it is clear that the rent due by the prin- 
cipal lessee might be raised as high as the 
rent payable by the sub-lessee. We are of 
opinion that the document in question bound 
the plaintiff to transfer to the defendant all 
tbe advantages arising from one renewal of 
the lease only, and as that has been given to 
him^ be is not entitled to found upon the 
doeument as entitling him to a second le- 
newal of his sub^Iease ; with this finding in 
regard to the interpretation of the document^ 
we order the case again to the roll for further 
prop^duiO/ cost meantime reserved. 



8VPREME COURT. 



Claim to fubnitxtre &c. sisizbb nr sucer- 

TION OF JUDGMENT OF SuPEEMK CoUXTé— 

Sale said furkituee set aside. 

17^ plaintif asks the Court to decree ik§i 
certain articles and furniture seised bg the 
defendant upon her husband, belong to her» 
She alleges that they tcere sold to her on As 
9th May 1884. 

On ZAth April 1884 the defendants okasnei 
judgment from the Court against Dr Cor» 
douan, and very soon afterwards motin 
was made on his behalf to obtain from th 
Court a stay of execution, but it was osîlg 
on the tiith May, after deliberation (hsl 
the Covrt refused to stay ezecution. It was 
during that interval (hat the sale was made 
to the plaintif. 

The Court declined to give effect to thssoU 
and dismissed the action with costs. 



COBDOUAN the wife,— Plaintiff 



versus 



SCHNEIDER & wife & anora^^Deftadintf 



Before 
His Honor £. J. Leclézio,^— Chief I«à(« 

and 
His Honor F. C. WiLLiAMSj^-Poisiie Judge. 



TvEs JoLLiTET,^ Counsel for plaindff 
H. THATCHEE^^-Atterney for the aame* 

L. RouiLLAEDj— Counsel for Defcadants 
G. KcEKio^^Attorney for the aaiLe. 



Becord No. 23^481. 

%m SspUmbsr It&i. 

This is an action by which the plaintiff asb 
the Court to decree that she is the lawful 
owner of certain articlei and farnitue which 
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lave been seized by the defendants upon her 
biusband. It appears that the defendants ha?* 
ing obtained a judgment of this Court against 
the plaintiff's husband on the 24th of April 
lastj sent an usher to seize furniture and 
3ther articles in their debtor's possession on 
the 23rd of May ; the plaintiff then declared 
to the usher that all the furniture which was 
in her "husband's house^ and the horses and 
carriages which were in the stables in the yard^ 
were her property, having been sold to her on 
the 9th of M ay I in order to repay to her cer- 
tain sums of money belonging to her person- 
ally and which her husband had spent for his 
Dwn purposes. The usher then withdrew but 
be came back on the 9th of June and effected 
the seizure notwithstanding the plaintiff's 
opposition. Whereupon this action was en- 
tered by the plaintiff, several docum^its were 
produced and witnesses were heard. The 
plaintiff and her husband, married in March 
1880, under the system of separation of pro» 
perty and according to the marriage settle- 
ment, the plaintiff had at the time of the 
marriage no property save her wearing apparel 
and jewels of which no description was made. 
In December of the same year the plaintiff 
purchased a small property at Flacq, for the 
sum of Rs 900 which was paid according to the 
plaintiff's own evidenc-e with monies which 
were given to her by her husband, who used to 
hand over to her as pin money all his revenue 
derived from his private practice as a medical 
man, and which amounted monthly to a sum 
of about Rs. 200. That property was insured 
in January 1881 for Rs. 4,000 by the '' Lion 
Fire Insurance Company/' it was burnt down 
in the beginning of 1882, and the Company 
then gave a cheque of Rs 4,000 to the plaintiff, 
-who endorsed it to the order of Mr. St. Félix, 
her brother in law,and, who, she says, managed 
her business as well as that of her husband. 
St. Félix paid the cheque at one of the Banks 
to the credit of the account of the plaintiff's 
husband who since that time up to the date of 
the sale of his furniture to his wife on the ^th 
May last for Bs 2,530, had not re-invested 
the money for his wife's benefit. The plain- 
tiff now asks the Court to declare that the 
sale or dation in payment made to her on 
the 9th May was a valid retnphi made by 
her husband of part of the Bs 4,000 amount 
of the cheque given to her by the Lion Fire 
Insurance Company in 1882. 

Under art. 1596 of the Code Civil § t a 
husband may make a transfer {cemon) of 
part of his property to his wife, when such 
tiansfer has a legitimate cause, such as the 
reinvestment {remploi) of her real property 



that has been sold, or of monies belonging to 
her if that real property or those monies do 
not fall into the fommunity. For the plaintiff 
it was argued that the cession or sale of the 
9th May was perfectly legal, that there was 
no fraud on her part in obtaining payment of 
part of her Bs 4j000 by means of that sale, 
and that she was merely exercising a right. 

The defendants who had at first pleaded 
that the purchase made in December 1880 by 
the plaintiff in her own name, was simulated, 
and that she then a^ ted as the prête nom of her 
husband, gave up that first plea but insisted 
upon the other plea, that the sale of the 9th 
of May by Dr Cordouan to his wife was in 
fraud of their rights as creditors of the 
plaintiff's husband, on account of the cir- 
cumstances which preceded, accompanied and 
followed it. The attention of the Court 
was called to the very large sum alleged to 
have been given as pin money to the plain- 
tiff by her husband, more than one sixth of 
his total revenue, to the unsatisfactory way 
in which the cheque of the Bs 4,000 was 
dealt with, first endorsed by the plaintiff to 
the order of St Félix, then paid by the latter 
to the credit of the plaintiff's husband — to 
the date at which the sale of the furniture 
was made, and lastly to the fact that the 
plaintiff's husband continued to use not only 
the furniture and the medical books sold by 
him to his wife, but also the horses and car- 
riages equally sold and which all remained in 
the house, yard and stables belonging to him. 

We have examined carefully the different 
facts of this case, and we are of opinion that 
the plaintiff has not shown to our satisfaction 
that the sale made to her on the 9th VI ay 
last was a bond fide transaction under article 
15^5 of the Code Civil. Leaving aside the 
suspicious character of the very large gifts 
alleged to have been made to the plaintiff by 
her husband, and of the deposit of the cheque 
of Bs 4,000 to the credit of Dr. Cordouan's 
account, those ffects, altho' they took place at 
a time when the defendants^ claim existed, 
being antecedent to the proceedings entered 
against Dr. Cordouan and to the judgment 
taken against him by the defendants, we will 
merely consider the respective position of 
parties after the judgment obtained by the 
defendants against the plaintiff's husband. 
Th^t judgment was delivered on the 24th 
April la&t' very soon afterwards a motion was 
made at the request of Dr. Cordouan to obtain 
from the Court a stay of execution, and it was 
only on the twentieth May that the. Court 
after deliberation refused to stay execution. 
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It was during that interral, namelj on the 
9th May that the sale to tha plaintiff waa 
made hy her husband, and they bath admit 
that they then knew that the notice of motion 
for itay of execution had been served on the 
defendants. The only reasonable conclusion 
which can be drawn from those facts is that 
the plaintiff and her husband acted in concert» 
in order to prevent the defendants from seiz* 
ing the furniture and other articles belonging 
to their debtor Dr. C(»rdouan. According to the 
plaintiff her husband had received monies be- 
longing to her since the beginning of 188!S,and 
she waited until the moment when a judgment 
creditor of her husband was on the point of 
seizing his furniture, in order to obtain a re- 
investment of her monies by way of sale. We 
think it was too late for her to do so to the pre- 
judice of the other creditors of her husband, 
and it would be admitting in her favor a pri- 
vilege which would be refused to any other 
creditor if we were to sanction the sale made 
to her under the circumstances revealed to us. 
We cannot do better in order to explain the 
grounds of our ruling than to quote part of the 
note under a decision given in a case very 
similar lo the present one and reported in 
Dallozlb49, M ^7. - 

" En outre, et ceci était beaucoup plus oa- 
*' ractéristique de la fraude lors des actes at- 
'' taqués. de nombreuses poursuites étaient 
" exercées contre le débiteur et ces poursuites 
" engagées dans le but de rendre exécutoire 
" les titres des créanciers et de procurer à 
" ceux-ci (les hypothèques judiciaires avaient 
'* ainsi produit sur les biens du débiteur pour- 
'' suivi une sorte de mainmine qui mettait 
'' obstacle à ce quo le gage commun pût servir 
** à désintéresser l'un drs créanciers au préju- 
" dice des autres. Enfin c'était dans le court 
^ délai résultant d'une remise de cause^ solli- 
" citée par lui que le débiteur avait passé les 
^* actes critiqués dans le but évident de sous- 
*' traite ijne partie de son patrimoine aux ef- 
'' fets du jugement qui allait être prononcé. 
'' En présence de cet ensemble de cireonstan- 
^ ces il ne parait pas douteux que le débiteur 
'^ ne s'était pas borné à l'exercise légitime de 
" droits que Tinsolvabilité elle-même n'aurait 
'' pu lui enlever» et que tous les éléments de 
*' la fruude prévue par l'Art. kl67 se rencon- 
'* traient et justifiaient l'action révocatoire des 
'' créanciers lésés." 

In this case the plaintiff's position is still 
weaker for it was not before judgment, but 
after it had been pronounced and pending the 

Erooeedings/or a stay of exécution, facts well 
nowu to her, that she caused her husband to 



sell to her the furniture which would othem» 
have been seized and sold, in order that tk 
price thereof be equally distributed tmoiigijl 
her husband's creditors. We canDot,&ftk 
reasons above stated, give effect to inch ak; 
and we must accordingly dismiss tÛs ictk 
with costs. 



SUPREME COURT 

Attaohhknt of honibs due to Poor la 
GuABDiAN Poor Law Medic ax Ofhcis 
AND Medical Yaccinator, andMediql 
Att8Ki>akt on Sugar Estatb— THAssnt 

TO A THIRD PARTY OF FEES DUB AS NlPI' 

8AL Attendant. 

Thiê eaêe tva» referred to the Cmt hj à 
Judge in Chambers. 

The Plaintive attached in the kaniêofk 
Receiver Oenerai and Chief Medid Of- 
eer ail sums of money which thy fawfc 
pay to Defendant, and especially thfrn 
accruing to him ae Medical AtUtdxA^ 
Sugar Estates and also as Poor Lav Ht 
dical Officer, Poor Lato Guardian a^a 
Government Vaceinaior^ in order toew 
the payment o/jRsSS57.90 amount of ^ 
Bill of costs due to them by Dsfendsfi 

In Chambers the Defendant objecUdtùik 
Validity of the attachment onthejrm 
that by Ordinance 4^% of \6Sl, the »^fl 
of a Poor Law Medical Officer Sf Po(^rLi^ 
Guardian cannot be attached. 

On the ease being heard the Plaintifi' ft» 

sel gape up the attachment asfaraj»^ 

ferred to monies accruing to D^f^^JQ 

Poor Law Guardian, Poor Lav M(^ 

Officer and Government Vacctnat^^^^^ 

maintained it as Medical A^^^^[^Zf 
gar Estates, It was urged thai iw «^ 
was equivalent to a salary, hut m 
over-ruled by the Court. 

Mr. V Hoste intervened as holder of ^^^ 
fer of all the fees Dr. Cordouan haa^ 
eeive as Medical Attendant o» ^«J^^ 
during the remainder of the V^'^uu 
Plaintiff's conietided that they tP^re m^ 
to share with Mr. VHosie. 

The Court held that Mr. VSoeU fl^Jfj^ 
the right to the fees due or to hecm^^^ 
Dr. Cordouan until the end of th^ P 



The Court declined to give effeot 



toih9fy^' 



K ^ 
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tiff*» attaehméni wiih regard io' feé9 thai 
Tnay aeerue to Br Cordouan aa Medical At- 
tendant next year, a$ there is œ yet no con* 
tract with him. 



[JARDIN iKD ▲NOTHSB^^Plain tiffs 



veriui 



COBDOUANi— Defendant 



A. LHOSTEj— Intervening party 



Before 

Hia Honor E. J. LECLÉziOt«-»Chief Judgo 

and 

Hii Honor T&ivtBic Condé Williams,* 

Puisne Judge 



L. BoxTiLLÀBl>/-^Coun8el for Plaintiff 
F. BoBBRTy — Attorney for the same 

Y. JoLLiTBTj—- Counsel for Defendant 
H. Thatohbb,-m- Attorney for the same 

P» L. ChastbllxbBj*— Counsel for the Inter* 

Tening party 
A. Lhostb,^ Attorney for himself 



Record No. je2655. 

26th September 1884. 

The plaintiffs have attached in the hands 
of the Receiver General and of the Chief Mo* 
dical Officer all sums of money which they 
may have to pay to the defendant^ who is a 
Doctor of Medicine^ and especially the fees 
accruing to him as medical attendant on sugar 
Estates» and also as Hoor Law Medioal Officer, 
as Poor Law Guardian and as Government 
Yaccinatori in order to secure to the Plaintiffii 
the payment of the sum of Rs 8357.90 amount 
of a Bill of oosts due to them by the defendant. 

In chambers the defendant objected to the 
validity of the attachment on the ground that 



by Ordinance 42 of 1681 the salary of a Poor 
Law Medical Officer and Poor Law Guardian 
cannot be attached, and that at all events the 
attachment ought to be reduced to a certain 
amoant. 

The case was referred to Court, and when 
parties were heard the plaintiffs' counsel de« 
dared that he gave up the attachment in so 
far as it concerned the monies accruing to tho 
defendant as Poor Law Guardian, Poor Law 
Medical Officer and Government Vaccinator, 
but that he maintained it with regard to the 
fees as medical attendant on Sugar Estates. 

The defendant's counsel then argued that 
those fees were equivalent to a salary paid to 
the defendant by Government, and that ac* 
cording to the provisions of Ord. S2 of 1 881, 
they could not be attached^ but the Court 
overruled that objection and declared that 
such fees might be attached by the creditors 
of a medical attendant on Estates. 

* The defendant's counsel also asked that the 
attachment be reduced to a certain proportion, 
and that the defendant should be allowed to 
retain the remainder of the fees for his per* 
sonal expenses. But it was not shown to us 
that his other resources were insufficient and 
as this is not a case of attachment of the sole 
means of living of a party, we are not disposed 
to interfere and reduce the amount attached. 

Mr L'Hoste intervened in this case as holder 
of a transfer of al) the fees which Dr Cordouan 
had to receive aa medical attendant on Estates 
during the remainder of this year, this trans* 
fer was served on the Rpoeiver General on the 
9th May, and it is not challenged as having 
been made in fraud of the rights of the plain-* 
tiff, who simply argued that they were entitled^ 
in virtue of their attachment, altho' it is pos« 
terior to the service of the transfer, to share 
with L'Hoste the fees that have fallen and are 
to fall due after the attachment was lodp^ed» 
The principal argument of the plaintiffs was 
that the tran fer gave a right of prefereace to 
the transferee only for the sums which wero 
actually due at the time it was served, but 
that he had no ri^ht of preference upon the 
sums which become or will become due after 
the service of the transfer. In this case the 
fees are to become due in virtue of an existing 
contract made at the beginning of the year^ 
and we are nf opinion that in such circums- 
tances the h«*lder of a transfer duly served has 
a right of prefeience over the parties who have 
lodged their attachment after the* service of 
the transfer, such service having vested the 
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transferee with the privileged 
ing the sum to become due» 
Tente n. 1698—1699. We 
that L'Hoste has alone the 

5>ayinent from the Receiver 
ees due or to become due till 
year to Dr Cordouan. 



right of claim- 
See DalloK y. 

therefore hold 
right to claim 
General of the 
the end of this 



With regard to the attachment of the plain- 
tiff it has been given up so far as the defen- 
dant's salaries as Poor Law Guardian, Poor 
Law Medical Officer and Goyemment Vacci- 
nator are concemedj and we have decided 
that the defendant's fees as medical attendant 
on Sugar Estates for the remainder of this 
year are the property of L'Hoste, we do not 
think that we can give effect to it with regard 
to the fees that may accrue to the defendant 
as medical attendant on Estates n^^xt year, as 
there is yet no contract between him, and the 
owners of those Estates, and it cannot be said 
that the fees belong or will suroly belong to 
him in virtue of an existing cause (Art. 567 
C. Pr. Civ.) We must therefore dismiss the 
application for validity, but as the point we 
have just decided was not taken by the defen- 
dant either in (/hatobers or in Court, and the 
objections argued by him in Court were over- 
ruled, we do not think that he is entitled to 
costs,— but L'Hoste having intervened to pro- 
tect his riffhts, which were different from those 
of the defendant, and having been successful, 
we consider tbat he is entitled to his costs 
against the plaintiffs. 

We give the same decision in the case of 
Schneider and wife versus Cordouan. 



Before 



BLPREME COURT 



This is an appeal against a decision of the 
Master of the Supreme Court who set aside 
the proceedings taken for the sale of seven 
immoveable properties to the value of about 
£s $23,000, to secure the payment of Us 749, 
as he considered that the proceedings had 
been wrongly entered without any necessity 
or direct interest. 

The Court upheld the Master*$ decision. 

JEAN LOUIS,— Appellant 

versus 

NADAL & ORs,— Respondents 



Hii Honor IL J. LscLteo,— Chief Jbi!|> 

and 
His Honor F. C. Williams,— Poim JaJj, 



L. BOUIIXAKD ^ 

& > Counsels for Appellaiu. 

Y. JOLLHTBT J 

H. THATCHBBy— -Attorney for the 8in». 

y. KiYbbn -—Counsel for Respondent. 
E. Sauzibb^— -Attorney for the lamf. 



Record No. 22,668 

26th SsptemUr M 

This is an appeal from a judgment of tk 
Acting Master of this Court gi?en ob tk 
4th Angust last in the matter of an i^ 
tion made by Widow Madal praying W 
nullity of the sale by licitation of sem» 
moveable properties begun by the appto, 
as a creditor exercising the righti of ^^ 
debtor Widow Nadal against her ml otk 
parties. The proceedings were «el isM 
the Acting Master because he consited 
that they had been wrongly entered, wm 
any necessity or direct interest 

After reading the record and the jn(^ 
of the learned Master, we think Uiatl»J 
made a sound application of the law i^ 
article 1166 of the Civil Codetothoi"» 
which he had before him. We cnhieljtp^ 
with him when he says that arljde liw 
never intended that a rush sbooldte u»» 
on the estate of the debtor whoiBBOi» 
insolvent, and that it was not D«?fy ^ 
even useful to sue for the licitation oiw 
«a,000 of immoveable properties, to r;^ 
the payment of Rs 794 ; the 0^^^% 
countenance proceedings the cieaw ^ 
which is an accumulation of aesrj ^ 

without any apparent ^^^^^J'Jl'l^i^ 
shown that a creditor, eepesisUj « ^ 
for such a small amount, might m^icn di 
easily and with much less costs have eim 
the payment of his claim. 

We most accordingly dismiM thisapP 
with costs. 
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BVPREME COURT 



. MANAGER OP Estate appointed by man - 

X>ATOBlES BEPU8ES TO GIVE UP HIS MA- 
17AOSMENT WHEN DESIRED BY THE PRINCI- 

iPAi^s. The Court held that the latter 

SAVING PARTED WITH THEIR RIGHTS OP 
APCPOINTMENT CANNOT REMOVE THE MaNA- 
OPSR* 

"%6 Plaintifs are part^at^nerê of Deep Riyer 
and La Louise Esiaiea. By a deed of part- 
nership some of the oumera constituted Messrs 
JEiias, Mallao 8f Co. their mandatories, and 
others Mr Louis Victor Matery^ and power 
teas conferred upon these gentlemen to re* 
present their respective principals in all ques* 
tions to be solved concerning the partnership, 

Messrs Elias, Mallac Sf Co. and Louis Victor 
Mazery appointed Mr Léonidas Mazery to 
he manager of the Estates. Ihe plaintiffs 
desire to revoke his appointment. Messrs 
Elias, Mallac consent but Mr Louis Victor 
Mazery objects. 

Held that the plaintiffs not having reserved to 
themselves the power to appoint and revoke 
the appointment of a local manager, it was 
for Messrs Elias, Mallac 8f Co. and Louis 
Victor Mazefy to consider whether Mr Léo- 
nidas Mazery" s appointment should be re* 
voked. 

Declaration dismissed with costs. 



CAYROU & ORs.,— Plaintiffs 



versus 



MAZERY & ORS.,— Defendants 



Before 

His Honor A. Murb,<— -Puisne Judge 

and 

His Honor J. RouiLLARD^^-'Acting Puisne 

Judge 



V: Db""t'., }Co"«el for Defendant. 

E. Leclézio» 1 

H. Leclézio, > Attorneys for the same 

G, Eœnig^ J 

Record No. 22*515 

&lth September 1884 

This is an action in which twelve plaintiff's 
all proprietors of the Estates ** Deep River *' 
and ** La Louise " in the District of Flacq, 
ask a judgment from the Court ordering one 
Léonidas Mazery to give up the management 
of the said Estates with costs. The grounds 
upon which this conclusion is rested, are that 
the plaintifis and defendants are co-owners of 
the two Estates of " Deep River " and " La 
Louise ", the former to the extent of two 
thirds and the latter one third thereof and 
which are worked under a deed of partner- 
ship which is to exist for nine years from the 
S.St May 1882 to the Slst May 1891 ; it is 
then averred that Léonidas Mazery whO| it is 
admittedyis owner to a small extent of the said 
Estates^ has been the previous manager there- 
of, that the plaintiffs have amically requested 
him to give up the management of the 
Estates which he has refused to do ; that the 
powers held by Mr Mazery may be recalled at 
will, that the plaintiffs have tne right to de- 
mand that Mr Mazery should not continue^and 
that they, by notice served upon him on the 5th 
June last, formally revoked his powers. From 
these allegations the conclusion which has ^ 
been already mentioned is drawn. The de- 
fendants, who are ten in number, most of 
them abide by the decision of the Oourt, one, 
Mrs Allard^ on the merits, sides with the 
plaintiffs, and argues to the same effect as 
they do. It is necessary to notice the defences 
of Pierre Mazery and Léonidas Mazery. The 
former pleads that the joint management of 
the said Estates has, by the deed of partner- 
ship, been conferred upon vlessrs Elias Mallac 
& Co. and upon Louis Victor Mazery, and, in 
default of the latter, upon himself Pierre 
Mazery, and that during the existence of the 
péh'tnership, the plaintiffs cannot personally 
interfere in the management of the Estates, 
and that he himself has no reason to com- 
plain of their management. 

The defendant Léonidas Mazery ^pleads 
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that, under the deed of partnership» the 
plaintifiii cannot exercise any individual rights 
of ownership especially in the management of 
the Estates, that he himself was appointed 
''administrateur " by Elias Hallac ft Co. and 
Louis Victor Mazery»who jointly managed the 
affairs of the partnership under the deed, and 
that the power held by him can be revoked 
only by the joint action of Elias Mallac & Co. 
and Pierre Mazery, or at least by the unani- 
mons consent of all the partners. It is to be 
observed that no evidence has been produced 
of the appointment of Lëonidas M azery, and 
that it does not appear whether he was ap- 
pointed by a written document or verbally. 
All that the plaintiffs tell us is that he has 
been previously manager of the Estates, and 
all that he himself says is, that he was ap- 
pointed «' Administrateur " of the Sugar 
Estates by Elias Mallac & Co. and Louis 
Victor Mazery, he does not say when or how, 
and he has not produced any evidence of his 
appointment. The case was however argued 
on the footing that admittedly he was 
manager of the Estates. The deed of Part- 
nership has been produced. It was executed 
at Port Louis, Mauritius, and as many of the 
proprietors were living in Prance, powers of 
attorney or deeds of procuration having been 
executed by these parties in favor of Elias 
Mallac & < o., and the deed is executed by a 
member of that firm as representing his Com- 
pany on behalf of the absent mandants. 
It further narrates the partners, and the 
shares to which each was entitled and then 
that these estates had been worked under a 
former deed of partnership, and the desire 
of the parties to prorogate anew tfe said 
partnership for nine years under the same 
conditions as before. Two of these condi- 
tions are important in the present question. 
, The third is to the following effect • " Mr 
" Louis Victor Mazery promet d'inspecter les 
" propriétés faisant l'objet des présentes aussi 
souvent que ses affaires le lui permettront, 
et d aider ses associés de ses conseils sans 
qu 11 puisse résulter aucune responsabilité 
pour lui, les intéressés devant dans tous les 
cas être consultés dans Tadrainistration gé- 
" nérale des dites propriétés, les changements 

• àoiîérer, et les innovations à introduire." 
The 81X1 h article is to ihe following effect • 
" Messrs Elias, Mallac & Cie. représenteront 

leurs mandants pour toute question à résou- 

* dre concernant la Société. Dans le cas/)ù 
•^ MM. Elias, Mallac & Cîe. cesseront d'être 
' leurs mandataires, ils seront tenus de se 
' faire collectivement représenter par une 
Il Pf"onne h.hitant la colonie et domiciliée à 
t Porf Louis, Mr. Louis Victor Mazery ou en 



'* casi d'empêchement da dit m^ 
•* Mr. Pierre Mazery représenter! tua l 
*' antres associés. Messrs H^ jj^tj 
" Cie., ou la personne qui serait nmki 

'^ leart places par lesmaodtntidaDfllieui 
'* desaue prévu, et Mr Louis Ficlor Mump. 
*' à son défaut Mr Pierre Mmjj.m^'^ 
" joinlement la signature sociale «u^'b, 
'« présentants de la dite société qui ci^ 
'' nuera sous le nom de Harer7&Cie..r?à 
"devront toujours s'entendre pour tw^ 
" qui concernera la dite suciété. Encudsu}. 
'' sidence d'op'nion ils s'en npportensiîk 
" decision d'un seul arbitre nommi pu ei, 
" lequel jugera définitivement." Mjkh- 
cussioD of the case, a very leaned ir^ 
was submitted to the Court on the lega]^ 
tion whether a mandate given bjserenlp 
ners could be revoked by oneonly,orR^iibi 
the aasent of all to dose, on theoneluîiref 
quoted the authority of Daranton, Vol 11,^ 
477. Troplong, société Vol. 11, Xo.*^. 
Ponty Société Civile ft Commerciale Ne. 417 
& 611 and also PetiU Contrats, Art. M, 
No. I,lô8j Zachariée by iUassé & %, 
Vol. 4« page 43x^ Note 1 On theotkbi 
were cited Oassarejis an old author s^ 
by Troplone in his treatiss on Mandii, Li 
cle 71*^, ana Laurent Vol. ft6, àcûà^ 
and great weight was laid apon areprii 
case of the Oourt of Cassation in 1810 ib 
appears in Sirey Villeneuve for 1865, Puiî 
page 839 which is curtly reported ufén 
** Un mandat donné par Adam à ÏÏkeiA 
" associés n'a pas été valablement é^ 
" par Adam seul *\ 

It is noteworthy that this jud^ ^ 
the C urt of Cassation containi ooi^ 
ment of the facts, and no reason upon m 
it is based, and it aeewi "«'^«[JJ , ,, 
attracted any attention as it pwoM» 'j^ 
the writings of the authors aboTeMia«û| 
none of whom notice it. Without entemgi» 
length into a discussion of thifi 1«*| F>JJ 
we are of opinion for the reasons gim "I 
Troplong,and those on his side of tbeqaestoj 
that a mandate is a delegation <>ft^«"f J 
each proprietor to manage hi» ware oi 
property! and that as the will ofée^^ 
created the right of the mandatory, so n»^ 
may revoke that right, we cannot m 
reasoning of Laurent as satisfactory ^aU" 
concourse of all the partners was nsc^ / 
derogate from the partnership conin« ^^ 
the appointment of a mandatory, »" 
therefore all the partners must ne^/ 
revoke, and that the division o[^^^^^ 
inconceivable. On the contrary it t^^, ,. 
that certain partners may give a ma 
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loxiGf with other partners themselves, that 
as easy to imagine the power of adminis- 

00 acted upon by a mandatory» and a part- 
as by two partners, and that therefore the 
iioo of the mandate can quite easily be 
eived. Mandates operate by a supposed 
tant renewal of the consent of the will 
:;h at first conferred the authority, and if 

'will be withdrawn it is difficult to see 
the right of the mandatory can continue, 
hia case depended upon the granting of 
iTidate by the plaintiffs themselves in favor 
Ir. Liéonidas Maz^ry, the Court would be 
•osed to hold that it had been revoked 
ainly in so far as the plaintiffs were con- 
led^ and that he could no longer represent 
m. But the decision of this case depends 
more upon the terms and conditions of the 
irlee of partnership than upon any question 
-iW- It is clear that in every contract of 
'tnrrship the terms of the dved of c>mstitu- 
n aie supreme and must govern every case 
)ich f.tlls within these terms. The « curt 
> must carefully consider the object and 
rpo8> for whicri the pHrtnership was formed 
(1 estimate the extent of the powers of ad- 
iiistration which are necessary to effect the 
irpose of the partnership. In the près* nt case 
B hHve a Sugar Estate of considerable extent. 
e prt prietors of ^hich are numerous and 
ostly resident in France, and who seem to 
ive been well aware that the business of 
ich an estate, the p'nnting of canes, and the 
aking & selling of sugar must be concentrat- 

1 into the hands of one or more parties on the 
)oty a few thus holding the powers of all the 
^at. Accordingly one of the leading purpo- 
se of the deed is to nominate parties resident 
) Mauritius, who will attend to the necessary 
uties. By the sixth article Messrs. Elias^ 
[allao & Vo. are selected by all (heir man- 
ants to represent them in all questions to be 
olved oonoerning the partnersliip, while all 
he other partners select Louis Victor Mazery, 
vhom failing Pierre Mazery to represent 
;hem. In doing so what did the partners 
mean to bring about ? If they were repre- 
sented in Mauritius in the duties and respon- 
libilities of the partnership, it is clear that 
Messrs Elias M allao & Co. and Pierre Mazery 
take their places and come in their room. 
Ihey are endowed with all the powers which 
the partners would have had if they had been 
on the spot. Thetefore we must hold that in 
all ordinary acts of administration Messrs 
Elias Mallac & Co. and Pierre Mazery re- 
presented all the partners of the present 
concern. The appointment of a local manager 
for the Sugar Estate seems to have been an 
oidinary act of administration and to have 



been absolately necessary to carry on the 
business of the Estate. The act was undoubt- 
edly within the powers of these mandatories 
and they were entitled so to act. 

And it is not to be forgotten that one of 
them Pierre Mazery is a partner of thie 
Estate, and as such comes within the very 
terms of article 1856, which makes his power 
irrevocable except for some grave fault, and 
to continue as long as the psrtnership itself. 
It is true that the other mandatories are 
third parties but even in that case it is a 
grave fact that they derive their power from 
the very deed that constitutes the partner- 
ship. Without entering on the diflference of 
position between these parties, it is enough 
for us that one of them holds an irrevocable 
power, and that this power has been exer- 
cised in the appointment, in whioh he has 
united, of a local manager of these Estates. 
The deeds goes on describing the powers of 
the mandatories to say that they shall con- 
jointly have '* la signature sociale '' and rhen 
follow the important words that they must 
always agree or act in concert in every thing 
which will concern the said Partnership, we 
conclude then that to make any act valid 
there must be united concert and agreement 
of these mandatories. The deed moreover has 
foreseen the possibility of a difference of opi- 
nion and concludes with a clause of arbitra- 
tion. But in default of a definite appointment 
of an arbiter this clause is inoperative. Now 
in this matter of revocation of Mr. Léonidas 
Mazery's managerial powers, while EUias 
Mallac & Co. agree with the plaintiffs, and 
wish to see judgment given as they desire, 
Pierre Mazery on the other hand objects. 
There being thus a difference of opinion be- 
tween the two mandatories of the partners 
appointed by the d^^ed, the grave question for 
consideration remains : have the plaintiffs 
the right to override this difference of opi- 
nion, and to prevail in the present conten- 
tion. It is true by the third article of the 
deed the partners are in all cases to be consult- 
ed in the general management of the proper- 
ties, and in the changes to be effected and 
innovations to be introduced. There is here 
reserved to them a consultative power ; they 
were no doubt consulted and they assented to 
the appointment of the local manager, and if 
changes are made or innovations such as new 
machinery introduced, they ought also to be 
consulted. But they do not reserve to them- 
selves power to appoint and to revoke the 
appointment of the local manager, and it is 
perfectly clear that this is not an act Khich 
would be wisely reserved to parties living in 
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France and în Tarious towns there. They have 
entrusted this to those who represent them, 
and as these representatives have exercised 
their power it is for them to consider whether 
that power should he revoked, and a different 
manager appointed. Troplong in commenting 
upon article 1859 seems to have considered 
this very point. He says in his treatise con- 
trat de société Vol : ^ art. 740 ** Les droits 
" que l'article 1 859 accorde aux associés sur les 
*' choses de la société n*out-ils lieu qu'autant 
'' que la société n'est pas pourvu d'un hdminis- 
" trateur élu ? Si l'administration avait été 
'' déléguée les associés autres que l'administra- 
" teur ne pouvaient-ils s'ingérer dans l'admi- 
'^ nistration, ••...••• s'ingérer dans l'admi- 
'' nist ration, quand il y a un administrateur 
'* vigilant, est un acte téméraire et répréhen- 
'' sible. " D'allos also Yerbo Société art : <60 
says to the s me effect *' Lorsque les associés 
" ODt nommé un ou plusieurs gérants ceux 
'' qui n'ont pas été désignés, n'ont pas le droit 
<' de s'ingérer dans l'administration, du moins 
'' en thèse général. " It follows that the 
plaintiffs having parted with their right of 
ordinary management, and having called in- 
to existence two managers who represent 
them, and who must agree in their resolutions, 
cannot interfere with their acts ; and we can- 
not affirm the view taken by the plaintiffs in 
the replication to the plea of Léonidas Ma- 
zery that they are not prohibited by the deed 
from taking the course now followed. 

It is true that one of the mandatories 
agrees with them, but the other does not, 
and that is just the case in whicli the 
maxim applies " in pari cau$à melior est 
conditio prohtbentis ". It may not be a satis- 
factory state of things, if the two persons in 
whose hands have been concentrated all the 
powers of the numerous owners of the estate, 
* cannot agree on the question whether a par* 
ticular manager is to be maintained. But if 
the parties cannot agree, the law bas provided 
remedies and it is for the parties to consider 
what steps must be taken. 

We must dismiss this declaration with 
costs. 

8UPRE1IIJB COIJUT 

Appeal.— Contestation as to thb inter- 
fbbtation of a wbittbn agbbsmekt 

WrrH CBEDITOBS. f 

This case eomes Itfore the Supreme Court on 
appeal from the District Court of Fort 
Imis. ^ 



Tfàe appellant uhes a eredUer ofthefimhi, 
mootoo Sf Co. who mads a m^^a^f^ 
their creditors, tchieh empo»Uon wsid'^ 
paid by one Ayassamy. Astkkfyrk» 
ever failed to pay the compotiHon, ik éé 
in trade of Marimooioo Sf Co, vm pnk^ 
by the respondent for awm of b V^^^ 
who according to his omstakmeid,9ii'^ 
pay the creditors named to hm by Mem 
too 26 olo of their claims, Mkk r^m^ 
lity teas limited to Bs 15,000. Et iéfd 
that he had distributed the £i 15,000 kk 
creditors named. 

The appellant toas not among (hm paidedk 
contended that he was entiikd to kMi 

I%e Magistrate found for the mposdai 

The Court held that as the eeidtMet^ Xsi' 
mootoo teas to the effect thai ik ipb 
was one of the creditors, tobe paidfmh 
Es 15.000, the Magistrates jtdpd Mi 
be reversed. 

Judgment for appellant with costi, 
A. VELOOCHETTY,-Appelb 

versus 

CASSIM MAMODE LANQBEE,-fo 

pondent 

Before 
His Honor Andrew MuBB,-Pui8«J* 

and 

His Honor FutoÛRic Condb Wiuuk^ 

Puisne Judge 

A. BoucHEBAT,— Counsel for ApfeM 
H. Bbbtin,— Attorney for the same 

L. RouiLLABB,— Counsel for Bespondeal 
W. Edwabds,— Attorney for thesme 



Becord No. 822. 



6th Novemier 1881. 



oil 



This is an appeal from the àf^^tf 
Magistrate who found for the iespon» 

The appeUant, along with other creg 
of Marimootoo & Co., had agreed m wno^g 
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» accept a composition to be paid on Mari- 
lootoo's behalf by one Ayassamy and some 
^ree months latf^r, Ayassaxny not having 
laiâ tbe composition, the respondent pur- 
hased Marimootoo's stock in trade for 
is. 15^000 (rupees) which sum, according 
o the memorandum of purchase^ he agreed 
o pay to certain creditors of the firm in the 
proportion of 2Ô 0(0 on their claims, and 
iccording to the terms of their former agree- 
aent with Âjassamy. The question for the 
klagistrate in the Court below and for us 
ipon appeal is as to the construction to be 
)1 aced on this written undertaking. The de- 
'endant upon his personal answers, afterwards 
repeated upon oath, declared Au interpretn* 
tion of his undertaking to be that he was to 
pay only certain of the creditors to be named 
to him by Marimootoo, and that plnintiff was 
not among these, and moreover, that his res* 
ponsibility to them was limited to the pur- 
chase price of the business, the Bs. 16,000 
already referred to. He swore that he had 
paid these creditors and that he had exhausted 
this stipulated sum, but he produced no do* 
cumentary evidence in support of this asser- 
tion ; and we cannot but think it a strange 
feature of the case that a certain " document 
B»" to which he referred as containing a list 
of the other creditors whom he had paid, was 
not put in evidence. The Magistrate, how- 
ever, considered that the defendnnt's evidence 
was generally corroborated by the only witness 
called for the plaintiff, Marimootoo, but we 
find as a matter of fact that Marimootoo dif- 
fered from the plaintiff on two important 
points, for he declared that Langree's agree- 
ment with him wns to pay all the creditors 
who had subscribtd the .agreement A with 
Ayassamy, among them being the plaintiff 
aud appellant, and moreover thnt he had never 
denied to Langree the validity of Yeloochet- 
ty's claim against the Estate. 

We find, as a matter of construction of the 
respondent Langree's written undertaking, 
that he was to pay the creditors who signed 
document A., and among them the appellant, 
who may therefore have a right to sue* 

We find, moreover, that his liability was 
limited to the sum of 15,000 rupees, which 
was the estimated price of Mariiuootoo's 
business, and we consider that he was liable 
to the plaintiff un less he could show clearly 
an onus which rested upon himself, that this 
amount had been wholly appropriated to 
Velochetty's fellow signatories. The evicence 
upon this point in the Court below was not, 
we think, sufficient to justify a verdict for the 



defendant, who seems to have paid all the 
signatories to document A. save the plaintiff 
alone, and to have received a far larger sum 
than the estimated Rs. 15,000 as the result 
of his sale of the stock. The decision of the 
Magistrate in favour of defendant will be 
consequently set aside, and a verdict entered 
for the plaintiff with costs. 



SUPREME COURT 

Failure to notify an attachment within 
eight dats to a debtor is a cause op 

NULLITY. 

In this mailer Ihe Courl held Ihat an atlach'^ 
menl teas null tehieh had not been notified 
within eight days to the debtor^ alth& the 
debtor had been summoned to shew cause why 
the attachment should not be validated. 

BONHOM ME,— Plaintiff 

versus 

NINA,— Defendant 

Before 

His Honor Andrew MuRBj«-*Puisne Judge 



and 



His Honor FREDaaio Cond£ Williams,— 

Puisne Judge 

P. L. Chastbllier, — Counsel for Plaintiff 
V. DucAssB, — Attorney for the same 

A. HuouES,— Counsel for Defendant • 

T. Nicolas,— Attorney for the same 

Record No. 2S,661 

6th November 1884 

In this case Alcida Bonhomme alias Char- 
lotte being creditor for a sum of Rs 118.82 
of one Auguste Nina, under a decree of a 
Judge of this Court, lodged an attachment 
in the hands of four different garnishees on 
the 29th and 80th August 1884 ; on the 2nd 
Sbptember following Bonhomme applied for 
and obtained a summons to validate the said 
attachment. The summons called upon the 
defendant Nina to attend a Judge in Cham* 
bers on the 9th September to sheif cause 
why an attachment of monies due to the said 
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defendant by the four garnishees and lodged 
with the latHnr on the ie9th and SOth August 
should not be held good and valid. This 
summons was served on the debtor Nina on 
Saturday the sixth September following, but 
the summons was the sole writ so served, and 
Bonhomme omitted within the period of eight 
days to notify the act of attachment to the 
debtor Nina, either by serving a copy thereof 
in full along with the summons, or serving any 
notice oontainintzr a statemt^nt of the title of 
the sum due and of the domicile of the seizing 
creditor. 

By the code of civil procedure, the regula- 
tions of which in matters ot "saisie-arrèt/* or 
attnchment, are followed by the Practitioners 
of this Island, every creditor may attach in 
the hands oi a third party any sum or effects 
belonging to his debtor in virtue of authentic 
•r private titles or the order of a Judge. The 
writ of attachment by article 659 is directed 
to contain a statement of the title and of the 
sum for which it is made. By article 56S 
within eight days of the ' saisie arrêt ** the 
attaching creditor is bound to notify the at- 
tachment or opposition to the debtor, and to 
cite him for the validity of it, and by article 
565 in default of the demand in validity, the 
attachment or opposition is declared to be 
null. Here it was oljerted by the debtor 
that the ^»rit of attachment not having 
bc^en notified to him within eight days 
the demand in validity was null. To this 
it was answered that the writ of sum- 
mens was sufficient to notify to the debtor 
that an attachment had been lodged. It is true 
that the nullity in express terms is limited to 
the demand in validity. But by the 6H3rd 
clause there is an express direction within a 
, fixed dclny to notify the attachment to the 
debtor, aitd that is coupled at the same time 
with the duty of citing the debtor to see the 
attachment validated. The two things are so 
united that the Courts and the Commentators 
of France univeisdly lay !t down that the no« 
tification of the attachment to the debtor is an 
essential part of the procedure, and its omis- 
sion involves the nullity thereof. ** Halloa " 
saisie anèt Nos 288 & 253. Chauveau & Carré 
article 1945 Saisie and 1946. Boitard Vol.2 
art. 8:^2 and Bioche saisie-arrêt art. 119 are all 
clear that the notification to the debtor and 
the summons for the validity of the attach- 
ment shall be both made, else the demand fof 
the validity is null. To these authorities must 
be added an express decision of the Court of 
Cassation reported in Dallez Périodique 1878 
1. 64 wl}ieh affirmed a decision of the Court 
of Paris reported in D. P. IH7L. 2. 100. The 



Judgment of the Court of Camtioii m^ 
the two folio wirig reasons. *' Attendu qs'n, 
*'cuQe espèce de saisie arret ou oppoiitioii'i 
'< été affranchie par la loi de la fonaéi k 
'' la dénonciation au debitear laiii tree^ 
** goation en valiJité preterite à peise j| 
'' nullité par les articles 56S et 565C.F.cifili^ 
** que dès lors même faite entre h vm 
" d'un débiteur de deniers poblici, la "«• 
" aie arrêt " ou oppositioD reatewmmiffiii 
'' formalité de la dénonciation au dâit» 
"saisi laquelle doit à peine de nullité k« 
*' faite dans le délai de nuitainefizéptrFij. 
•• ticle 668 C. P. C. *•— 

With the law thus laid down weagrtt.Ii 
the first place this is a casein whiàexeci- 
tion or diligence is used to recoreradebtds 
by the debtor, and in all Courts of law, pfo» 
dure of that nature ought to be conaU 
•* êtriciiêsimi jut is ". The agent wb at 
eûtes diligence is bound carefully to ittd to 
every direction which the law imposes, fn 
we do not think that a literal copyoftltfit- 
tachment must be served upon the debtor, a 
are of opinion as the Ô59th section lefô» 
the attachment to set forth the title innar 
of which it is made, and also the «ami ùi 
debt to secure payment of which the pwcfin 
is taken, that these two matters must at ka 
be clearly and explicitly notified to the dek 
In the next pbce the notification vÀ u 
summons for validitv are so united tbitw 
agree with the Commentators in holding tW 
the formality of notification is an eaaial 
either together or separately with the ai- 
mons of validity to which the SeSthseeoa) 
attaches the pain of nullity. For these re«« 
we find the attachment in this case noili» 
costs. 



SUPREME COURT 






Reddition of accounts. — A»^^ ^^ 

AGEEBD upon IN A DEBD ^^^^^^^^^ 

not completed within ^hb^ 
declared to be noll bt ib* ^ 
Articles 1003 bt seoq. of thb w" 
OiTiL Procedobb. 

7%e plaintiff a»h» for a Beiditio;^ «/jTft 
from both defendanU, and «J9 f 
100.000 damage$ mih eoits ana <^ ^ 
th« body. The defendants ''*"*' Ty^ 
deed of2Uh June 1815 it «at <«'«*• ^ 

the PlainiiS^andthemeU«*«^?^,lxgjSA 
tion, euch aa the premt, »*««*<»»« "^ 
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ta i^rlniration-^thai in the present conUiia" 
teo9% arhitfoiore had been appointed, but 
th€et the Plaintiff had refused to supply 
et?erft hie own arbitrator with the information 
€tnei documents he required ; that Plaintiff 
left the Island in 1876 (So.) That they rely 
on the arbitration t and pray for a Judgment 
of the Court fef string the action to the 
urbitratore. 

V> thia the Plaintiff replied that the deed of 
uriitration is now of no effect^ because it was 
not /allowed up within three months as 
required by article 1007 of the Code of 
Civil Procedure; and secondly because the 
parties not having taken any legal steps for 
the easecuiion of the conventions contained in 
the deed of arbitration as provided in article 

1009 of the C of C. P., have tacitly aban^ 

doned the arbitration. 

The Court held that the arbUration was not 
binding upon the Plaintif and refused to 
refer the case to the arbitrators appointed 
under the deed herebejore mentioned. 



CRECY DB LANUX— Plaintiff, 



verstis 



F. BOYER DK LA OIRODAY— Defendant. 

and 
CRECY DB LANUX— Plaintiff, 



versus 



P. BOYER DB LA GIRODAY— Defendant. 



Before 
HiA Honor Andbew Mubb,— Puiane Judge 

and 
His Honor F. C. Williams,— Puisne Judge 



L. RoT7iLLARD,— Counsel for Crëcy de Lanux 
V. Q. DucRAT,^— Attorney for tlie same» 

E. Gallbt, — Counsel for Pierre Boyer de 

La Giroday. 
G, Kœnig.— -Attorney for the same 



Hon. W. Nbwton, — Counsel for Frederic 

Boyer de La Oiroday 
O» KœniO|— ^Attorney for the same. 



Beeords No. 22664 & 22665. 

26th November 1884. 

In these actions the plaintiff asks for a 
reddition of accounts against both defendants, 
and in default of their complying with the 
order of the Court, for a decree condemning 
them to pay as damagrs to the plaintiff a sum 
ofRs 100,000 with costs and caption of the 
body. To this action the defendants inter alia 
have pleaded, that the actions were incompe- 
tent inasmuch as by a deed dated 24tb June 
1875, executed, among others, by the plain- 
tiff and both defendants, it was agreed that 
the subject matter of the present suits, and 
all contestations existing between the parties 
relative to the affairs of Walhalloy Magenta 
and Tamarind Estates should be referred to 
two arbitrators, one to be appointed by the 
plaintiff and the other by the defendants, and 
accordingly Messrs. Joseph de Mazérienx and 
the Honorable L. L. Raoul were appointed 
arbitrators,**that they accepted the office, and 
that the defendants handed over at once to 
their arbitrator Mr. L. RhouI all the docu- 
ments and papers connected with the subject 
matter of this suit, which said documents and 
papers remain to this day in his office. That 
the plaintiff repeatedly refused to give, even 
to his own arbitrator, Mr de Mazérieux, any 
information relative to the matters referred 
to arbitration, although requested to do so. 
That the plaintiff suddenly left the Island in 
the year 1876. and that on 8th March 1877 
the Curator of Vacant Estates was sent into 
posssssion of the plaintiff's rights in Mauritiutj*^ 
and remained so for a period of about 8 years* 
This plea finally alleges that the plaintiff has, 
by his own fact, and through his own fault, 

})revented up to this day the two arbitrators 
rem coming to a decision in the matter sub* 
mit ted to them, and this to the defendant's loss 
and damage. For their third plea the defen* 
dants have pleaded that they rely on the 
deed of arbitration which is binding upon 
the plaintiff and all parties concerned, and 
pray for a judgment from the Court referring 
the action to the arbitrators who will decide 
fiftallv all the issues raised in the suits ; and 
ordering the plaintiff to supply his arbitrator 
with all necessary information and documents. 
To this plea the plaintiff has made a replica- 
tion to the effect that the deed of arbitration 
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is now of no effect or Talne (first) because 
the reference to arbitrators was not followed 
up and carried out within tbree months of its 
signature as required by anicle 100*7 of the 
Code of Civil procedure, and the arbitrators 
appointed are now " funeti off do *' and (se- 
cond) because the plaintiff and defendants, 
not having taken any legal steps for the 
execution of the conyentions contained in the 
deed of arbitration, as provided in article 1009 
C. C. P., have tacitly abandoned the idea of 
a judgment of arbitrutors, and the defendants 
have now no right to invoke the said agree- 
ment. 

To this the defendants have answered de- 
nying the legal position of the plaintiff who, 
they say is not entitled to invoke the pres- 
cription of article 1007 C. C. P., and alleging 
that the deed of arbitration is stiU valid. 

A notice of facts has been given by the 
defendants containing in detail the allega- 
tions made hy them in their third and fonrih 
S leas, and they proposed, by motion before a 
udge in Chambers, that subpœnas should 
issue to enable them by parole evidence to 
prove facts referred to. 

This leing ohjected to by the plaintiff, the 
judge referred the question to the Court. At 
the hearing, not merely the motion to lead 
evidence was discussed, but the whole legal ef« 
fectsofthe defendant's third and fourth pleas. 
The deed of arhitration which has been pro- 
duced contains the following clauses. " Les 
" parties s'obligent à la première requisition 
" des arbitres de leur produire tous les litres, 
'^ papiers, documents et rensei^nemcns se 
" rattachant à ces affaires. Les arbitres sans 
'' être astreints à aucune formalité légale 
J* auront le droit d'interroger chacune des 
'* parties séparément comme aussi tous autres 

témoins qui seraient désignés par les parties." 



ti 



The law of arhitration is contained in the 
third title of the code of civil procedure 
beginning with article 1003 and ending with 
article 102!^ inclusively. It is there provided 
that the submission shall be reduced to writ- 
ing either formally or unformally. By article 
1007 it is enacted that the arbitration will be 
valid although no fixed time for its duration 
is specified, and in that case the mission of 
the arbiters shall endure only three montt2S 
from the day of the arbitration. By article 
1009 the parties and the arbiters are bound 
to follow in the procedure the delays and 
forms established by the Courts of Law, if the 
parties tare not otherwise agreed. By article 






1012 the submission terminates by tkit^ 
of the stipulated delay, or Kj that of liai 
months if it has not been fixed in tbedeel 
By article 1016 each ot the parties is boond^i 
produce his defence and documents at Imtff 
teendars before the expiry of the delaj of & 
submission J and the arbiters are bound (0|n! 
a decision upon what may bare been prodnd 
to them. 

Having considered carefully the eS>et i 
these clauses witb the commentaries É 
of the best writers on the Code of 
Procedure, we have now formed anopiaR» 
upon the legal effect of the claiaa s 
applied to the f^cs of tbesecsaea. Itifk 
the first place evident that the arbitntsg 
were bound to conclude the submisdoD ee* 
trusted to them within a period of fke 
months, there hping no period of doratio&inl 
in the deed. All the coromentstonareofik 
opinion. We may cite Thomine Desnaw 
who at page 668 says : " Le dclai léfairtk 
*• délai conventionf'l ne paraissent dwoirb 
suspendus ni par la maladie, ni parl'iiBaa 
des arhitres, ni même par des évéoesaï 
" fortuit>, si de tels sccidenti arriTentili 
*' résultera que les parties seront déisfe A 
■' compromis, elles pourront le renoQTîi»* 
" en proroger le délai, si elles le ve^m 
•* elles n*y seront point forcées, leur iniecia 
<* présumée a été d'êire jugëepdanscedéH 
'• si cela nVst pas p. ssi ble elles sont dqpg» 
«^ de leur obligation.'* The authoritj ofCw» 
and Chauveau is to the Fame effect; tiÇ J 
Vol. H P«rt. 2 Question ?)2« bis. '1^^ 
" cisions de la C:our Suprême nous pnjj» 
" bien fondées et conformes au w*« 
'Moi qui. faute par les pa^^^^^^^^J 
" délai, en établit un de trois moi8,leqBel» 
*' est le mène dans tous les cas. Joas » 
" inconvénients qu'on pi'^^cndrait »|'*^ 
* suiter fie la généralité des termesdeiw"^ 
" 1007 s'évanouissent devant cette conaû^ 
" tion que h s parties sont toujours liw« 
" convenir d'un terme et de P^^S'^-^ 
" voirs des arbitres soit pendant les tr^ ^ 
•' que la loi leur donne afin i^ P^^^ 
*• leurs opérations, aiit même *P^^f ^,);jj 
« Si elles négl.gent de remplir celle f^»* 
^'etde manifester ainsi leur intemion^^ ^ 
*' ne doivent pas se pUintir»! \^fH 
" demande de l'une d'elles, le co^^^ 
" annulé. " 

Dalloz in bis "jarîsprulence Gi^'^ffL 
arbitrage No. 690" lays àoy^nihe^^^^ 
ame eflfect and says, that the ^^"";v p^» 
extend the legal delay of thiee moni« r 
the pretext that in conformity wi» ^ 
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f tbe submission, ^hîch was a liquidation 
rbicK W88 certain to last several years, it was 
n the intention of the parties to carry on the 
lelay to the end of the operation. 

But the defendants plead that they are en« 
itled lo shew by parole evidence that the 
plaintiff has by his fault and gross negligence 
prevented the arbitrators from coming to a 
lecision. 

This allegation is quite general and no 
instance is given, or incident alleged in which 
that fault and negligence consist. In their 
argument at the Bar they explained these 
words of fault and negligence to mean that 
they wish to prove that the plaintiff had done 
nothing, had not seen his own arbitrai or nor 
produced any documc^nt within the d<*lay of 
three months. Here we recall the fact that 
the deed of arbitration itself obli^^ed the par- 
ties on the first request of the arbiters to 
produce to them all docuiiient« and give them 
every information applicable to the affair sub- 
mitted^ and as the arbiters had all the rights 
and powers of Courts of law the first step of 
the defendants should have been to call upon 
the arbitrators to pronounce an order to compel 
the plaintiff to put in his documents and 
make his comments upon those producf^l 
by the df'fendant^. If he failed to do 
that, the defendants were then entitled be- 
tween the fifteenth day Oefore the expiry 
of the commission and the day of its expiry 
to ask a decision by default from the at bitrat^rs 
based upon the documents produced, and the 
statement made to them by the defendants 
themselves. £ach step of the procedure in- 
dicated is justified by the law of the Oode of 
Procedure upon arbitration. But in place of 
doing this so far as appears during the three 
months of the continuance of the arbitration, 
which expired on the 1^4th September 187d, I 
neither the defendants asked for any order, 
nor did the arbiters pronounce any, and it 
is not until after the submission had expired 
and when any ju Jgment thereon would have 
been a nullity, and when it would not be ne- 
cessary even to make an appeal against the 
judgment (See Art. 10;t!8 C. 0. P.) that, on 
the ôth October 1875 Mr de Mazérieux wri- 
ting to Mr Raoul, says that he has seen Mr 
Cxécjàe Lanux only yesterday, and that he 
promised to attend on that day and give him 
certain information. Now this is the sole docu- 
ment which was quoted to the Court as showing 
the manner in which the plainti£f has impeded 
the arbiters from giving a judgment. It is 
enough to point out that this and the other 
letters produced are all after the date of the 



expiry of the submission, and it seems to ui 
that no hindrance would haye been relevant 
to infer a preventing of a decision unless it 
occurred within the three months. 

It is true that Thomine Desmnzures in a 
passage following that above quoted from hia 
book, lays it down that as the act of a partjy 
his dole, or his fraud, cannot put an end to hifl 
obligati «n, the course of the d lay will be sus- 
pended in regard to that one of the partiea 
who may have hindered the arbiters from 
deciding by incidents designedly brought up 
(par des incidents, suscités à dessein) and then 
in a later passage of the same book at page 
67i he lays down doctrine to the same effect, 
but it is to be noticed that in that passage the 
author supposes that the net^ligent party has 
produced his documents and given his state- 
ment just before the fifteen day^ have begun 
to run, and he then says there must be time 
g^ven for the communication of these to the 
other party, so t at the arbiters would always 
have fifteen days fur their decision. 

The author referred to is speaking of a 
very difit*rent state of facts fiorn that which 
occurs in the présent Case. Pipeau page 65 
Note I, in speaking of the same law refers to 
the case decided by the Court of Metz, the 
report of wiiich will be most easily consulted 
in Dalloz Verbo arbitrage No t)65. 

In this case, just before the arbiters were 
about to Hecidt% o le of t'te parties who had 
already obtained seve al d^^ays made a chal- 
lenge (técusatioii) of one of the arbiters, on 
the ground that he had become a creditor of 
his after the compromise. 

This incident, the challenging party car- 
ried through various Courts, and it having 
been decided against him he then pleaded 
that the arbitrition had become prescribed 
under article 1007, and that the judgment 
given after the expiry of the delay was null. 
The Court of Metz refused to sustnin that 
plea on the ground that it was against equity 
that one who had obtained several delays 
and then proposed a challenge in which he 
had failed, should argue that in consequence 
of his own deed and the delay which he had 
himself created that the arbiters had ceased 
to have any power to pronounce a judgment. 
If the facts of the present cases were similar 
{o those of the case of Metz, if any similar 
incident had occured, if thqy were proved in 
the same way by the records of a Court, we 
would have no hesitation in laying down the 
same law^ but we ask where are the* incidents 
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ftell or Ill-founded whicli have been inten- 
tjoQ^lIy raised to prevent tlie arbiters from ao* 
ting within three months ; what are the facta 
beyond a general allegation of negligence 
upon which the defendants rely ? So far as 
we can judge all parties waited until the auh- 
niission had expired, and not until that oc* 
curred was anything proposed to be done. 

The general principle of law is, that the 
arbiters may decide every incident, which 
may arise in the course of the casp submit- 
ted to their decision and which arises natu- 
rally out of the case, but this must be done 
during the course of the submission and 
before its expiry. Even the necessity of de« 
Giding such incidents does not prorogate the 
•ubmii'sion to a later date than that fixed by 
the deed or the law. 

In discussing this point Carré and Chau- 
veau in answering objections arising from 
•apposed inconvenience say that the Taw by 
making no distinction in the article 1012 of 
C. G. P. set forth that it has presumed that 
•very incident has been exhausted and every* 
interlocutor executed in the delay fixed by it 
or the submissiun ; and tfiat the law has con- 
sequently determined that the partie» should 
prorogate the submission if the impossibility 
of decision within tlie time be made clear. It 
may be argued that by article 1015, if a 
charge of forgery or some criminal incident 
occur, the arbiters may give up the arbitra- 
tion for the time being and the dels y s of the 
arbitration will ontinué to run from the dnj 
the incident is determined. So by article lOlJt 
death does not put an end to a submission. 
It may be snid that the law having in these 
cases admitted prorogation of the delays, that 
principle should be admitted in other cases. 
But the true interpretation of these articles 
* is that the law having provided only for these 
two cases there would have been no need to 
do so, if it had been intended to establish a 
general lule that every incident would proro- 
gate the delay. In short the existence of 
these two articles furnishes a strong argu- 
ment that no incident except those referred 
to will prorogate a submission. Here a dis- 
tinction must be made between those inci- 
dents which arise within the competence of 
ibe arbiters and those which are beyond their 
competency. It was with reference to an 
incident of the latter kind that the Court of 
Metz Rave its famous judgment, and as CarrI 
and Chauveau say of it (Q. 3222 Vol 6 Part 2) 
'' paries restrictions mêmes dont cette décision 
" est entourée, on voit qu'elle n*est qu'un assez 
' faible galliatif à riuconvénient que nous 



'^ venona de signaler.*' We eonclade tbeQ ftai 
this Court cannot extend the legal delaj of 
three months within which the arbiccre in 
the deed in question ought to liATe deôde^ 
the questions submitted to them, simply on 
account of a mere failure to do sometbing, 
which the arbiters had it in their power to 
conect within the specified term« 

It was also argued that parole evidence 
was competent to prove the facta alleged by 
the defendants. It is to be kppt in mind that 
a submission is only valid if it is redoced to 
writings and all prorogations thereof and in- 
cidents that arise thereon ought in eux 
opinion to be proved by writing also. It U 
true that there is such a thing as tacit proro» 

f^atiouy but we think Bioche right when he 
ays it down that the facts showing it should 
be proved by writing (Bioche arbitrage No. 
M&) though he goes on to admit (No. 816^ 
that the appearance of all the parties befixs 
the arbiters and their respective pleadings 
(plaidoiries) after the expiration of the delay« 
show sufficiently their intentioo to prorogate 
the arbitration. But in this kind of proroga* 
tion the joint consent of the parties is neoes» 
sary, and therefore he properly goes on to say 
that it is otherwise if one only of the parties 
has appeared and asked for conclusions behm 
the arbiters; no reciprocal right existing in ths 
latter case, any one of the parties interested 
may demand the nullity of the decree and of 
the arbitration. In these remarks we havs 
answer d the defendants* Counsels' aiguments 
on tacit prorogation. He founded on the 
fact that Crecy de Lanux had had an inter* 
view with his arbiter on the 6th October ; 
but this one-sided act is wholly insuffideat 
to create a tacit prorogation. Foe vVieia 
reafiona we refuse the motion that sti&pc^wu 
do issue and for a rogatory commission, and 
also repel the defendants third and fourth 
pleas in law. Costs reserved. 



8VPRE1IIK COVaT 



Claim by a Widow to a portion of thx 
stjccbbsion of hbr latk husband— rax- 

TISS MARRIED IN InDI A.— ENGLISH LAW 
BEING THE LAW OF THE HUSBAND's DOVI- 
CILB HELD TO BE APPLICABLE, 

The plaintiff is the widow of Mr T. PachenhoA 
a British subfect who died in Madagascar 
in IbSS. The parties were married in India^ 
and resided several years in Mawriiius,^ 
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ly tiring ikeirstat/ in ilauriiiua the deceoêêd 
purchased êeveralimmoveableproperiiêf there. 
The I^lainiiff claims the half of the im- 
moveahle properties left by her husband; or 
ai least one third of the real Estate in 
usuyruct^ in virtus of her right of dowry if 
the lata oj England is to be applied. 

he Heirs of the deceased raise no objection 
to Plaintiff*s application as far as the 
moveable property is concerned, but they 
object to her claim to the Immoveable proper» 
ty on the ground that her marriage hating 
taken place in India without contract, the 
spouseg must be presumed to have adopted 
the lato of England, which excludes the 
eommuni'y of goods between husband and 
toife — and the law of Maurilius cannot be 
invokeel as it does not admit the right of 
dowry. 

The Court held that the parties having been 
married in India where neither were domi* 
died, the presumption is that the Plaintiff 
contemplated that the la w of England, which 
was the law of her husband* s domicile was to 
be the law which would govern her matrimo* 
niai rights, and that accordingly she i» not 
entitled to half of the real Est ite of her late 
husband in Mauritius, but that she has a 
right t(p claim from her husbaud^s heirs the 
usufruct of the third of the value of the 
Immoveable property of her late husband 
situated in Mauritius. 

Further that the Curator of Vacant Estate be 
divested of the Estate of the deceased in 
favor of his heirs and widow* 

Costs of parties to be recovered out of the 
Estate. 

WIDOW PACKENHAM,— Plaintiff 

versus 

CURATOR OF VACANT ESTATES 
AN D ORS,— Defendants 

Before 

His Honor EuafeNE Jxtles Leclé^io,'— Chief 

Judge 

His Honor FEfioEUc Gond£ Williams,— 

Puisne Judge 

and 

His Honor Louis Victor Delapayb,— 
Acting Puisne Judge 



OsonaB OviBSRT^-^Counsel for Plaintiff 
Henkt Lêolézio,*- Attorney for the same 

Hon. W. NEWTONj^-Counsel for Défendante 
Eybnor Ganachaud, — Attorney for the san» 



Record No. 29,674 

8th December 1884. 

The plaintiff in this case is the widow of 
the late Thomas Conolly Packeuham who 
died last year in Madagascar where he was 
British Consul. They were married at Ma« 
dras in India and resided for some years ia 
Mauritius before they went to Madagascar* 
During their stny in Mauritius the deceased 
purchased several immoveable properties here, 
and widow Packenham now claims the half 
of the moveable pioperty as well as the half 
of the real Estate situate here» and left by her 
late husband, or at least one third of the real 
Estate in usufruct in virtue of her right of 
dowry if the law of England is to be applied 
to her case. 

The heirs of Thomas C. Packenham, a 
brother and a sister who reside in England, 
have no objection to the application of the 
widow uf their late brotner in so far as the 
moveable property is concerned, but they 
object to any claim upon the immoveable 
property situate in Mauritius on the ground 
that her marriage with the deceased having 
taken place in India witt^out any marriage 
contract or settlement the spouses must be 
presumed to have adopted, by a tacit CDntract, 
the law of England as the law ^hich was to 
settle their matrimonial rights, and the heirs. * 
contend that according to the law of En- 
gland, which excludes community of goodg* 
between husband and wife, the widow cannot 
claim the half of the real estate of her late 
husband, and on the other hand that our own 
civil law not admitting the ri^ht of dowrj 
which belongs to the widow hj the law of 
England, such right cannot be invoked by 
the plaintiff in Mauritius. 

In this case it was admitted, and there can 
be no doubt that there was no domicile of 
se^ction on the part of the spouses when they 
married, they were accidentally in India and^ 
although the lady is a Mauritian by birth, 
nothing shows that they intended to settle 
in Mauritius. The deceased had an ^english 
domicile and his now widow, a maûritian 
domicile, the presumption is therefore^ thut 
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The Court held that the letter in question re fen 
to no arrangement between the parties sub^ 
sisting before the letter was written^ save 
that as regards the ** LegentiP* eanes of 
November 1861, that the Plaintif might be 
willing to sell them ; a referenee which 
applies to possible prospective agreement 
rather than to an existing one. 

Application refused with costs. 



FERRAN,— Plaintiff 



versus 



HEWETSON,— Defendant 



Before 

HÎ8 Honor Euqènb Jxjlbs Lbclézïo,— Chief 

Jadge 

Hie Honor Frédéric Condê Williams,— 

Puisne Judge 



E. Oallet, — Counsel for Plaintiff 
£. Chaillet,*- Attorney for the same. 

Hon. TV. Newton,— Counsel for Defendant 
H. Bbrtin,*- Attorney for the same. 



Seoord No. 1t%fiM. 



10/A December 1884. 



This is a case referred from Chambers, 
The Plaintiff seeks to support bj parol eyi- 
dence his claim to a sum of money exceed* 
ing 160 francs, his alleged share of the produce 
of some canes planted by him whilst manager 
of the Defendant's Sugar Estates "L'Etoile, '' 
and crushed by the defendant in the ordi- 
nary course of sugar manufiiotute upon the 
Estate The planting and crushing are alleged 
to have taken place in the course of the three 
years 1859, 1860 and 1861, and, as these 
operations were not undertaken under the 
terms of any written memorandum or agree- 
ment, such as is required by article 1S41 of 
the Civil Code the question for as is whether 
the .plaintiff can satisfy us that there has 
been any ** commencement de preuve par ^U 



»9 



to bring the plaintiiPs elaim iritUi tk; 
caption of Artiole 1S47, «ndto jvi^i 
Court in admitting parol STideoceinfaai 
of it. 

Asa mattor of fact, the plaiotif i {jq 
ia for half the produce of someieTntyei 
of sugar canes crushed at " L'Eloi]t"{§p 
mill in the years 1860 and 1861,tieR{!is 
acres forming two portions of groumjcani 
as '' Terrain Le Gentil and TerriinCàuTa' 

This claim must of coorse be IwJ oi 
some agreement on the subjeotof that eta 
between plaintiff and defeodant and ma 
agreement was all the more aeceisirjbeai 
plai n tiff was defendant's mtoager ici ^ 
sumably, superintended all the opeiatiosi 
the Estate '' L*Etoile " buthofplut^c^s/ 
orushing. It is for us to consider fiiiie» 
mencement de preuve par écrit ** of thk ip 
ment has been obtained by plaintif &»:£: 
defendant. 

Upon his personal answers the Miik 
declared that Terrains Le^ntil andftin 
formed a portion of " L'Etoile "&w,t^ 
said that the canes grown opoo est ^ 
plots of ground were to the best of bk^i 
crushed along with the other EsUteaa^ 
" TEtoile ", without any distinciion. ti 
denied that the plaintiff had any props?: 
those canes, or any such right uheàar* 
a share of their produce. A lelter bmj^ 
self to plaintiff, dated the tweutj^mi^ 
of November eighteen hundred «ndiiiff J^<> 
was however, shown to him, in^^^"^' 
the occasion being thai of Ferrw'iBtf^ 
the managership of the Estate to^^ 
close of 1861, the defendant writeiri^»^ 
Gentil oanes that "he thought t^PY'^": 
'• willing to sell them to him (rffi(««^^^ 
" so had cleaned them as if tbe\W«^^ " 
*' the property." The letter concladw oj a 
pressing a desire that the plaintiff n»P 
to some terms with the àefendtntnfo^ 
point. Thus while in his penowl *ï^ 
the defendant denied to ^^f^^'^jj. 
rights at all in this matter, hiV»^^7"^ 
ledges the plaintiff's V^^T^tlj^ 
rights in the canes of Le Gentil ^fl ««^'" 
1861, and possibly before that date* 

It is not, howerer, upon the "r ^^ 
terrain Le Gentil of Noremier jjj^jêf 
ever they may hare been, ^\)$ 
grounds his claim in the scuon, m^ 
been already stated upon some ig.^ ,^ 



under which canes 
Qentil and terrain Chaufin 
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At ivas the *' quotité cKsponible ** under 
Bncli law and stated that ** Le Code 
&I n'ayant pas admis le douaire, soit legal 
conventionelj il est inutile dans le pfo- 
d'en rechercher le caractère ou les ef* 
." The Court of Cassation confirmed 
ecision with regard to the reduction of 
g^acy^ but appears to haye examined the 
cter and effects of the " douaire " for we 
n one of its '* Considérants '* *' et si cette 
slation crée au profit de la femme an 
Laire d'un tiers qui peut être augmenté 
3 restriction par le mari soit par contrat 
re vifs soit par testamentj la loi fran« 
le n'admettant pas le douaite, la veuve 
lieur ne peut en réclamer l'exercice sur 
:nnieuble français à Rencontre des héri- 
-8 réservataires, ou de leurs ayant causes" 
\irther ^' que l'application à Timmeuble 
gieux soit de la législation en vigueur 
as l'état de Virginie soit des dispositions 

tamentaires aurait pour résultat si 

e s'opérait à titre de convention matri« 
»niale constitutive d'une dette du mari en 
eur de sa femme, de porter atteinte ans 
ricipes d^ ordre public qui» dans le Code 
«ril protègent les droits des héritiers ré- 
rirataires." 

tie allusions made to the '' douaire *' have 
criticized by the annotator who com- 
bed upon that ^' arrêt." 

[xt, whatever may be their value in a 
ral point of view if we read carefully the 
risidérants " of the Court of Cassation 
lee that the only groands of public policy 
Iced by that Court are those provisions of 
Code enacted in favour of certain heirs 
horn a portion is l^ally secured (héri- 
I à réserve^ and it may well be that if the 
s1;ion of douaire submitted to the conside- 
)n of that Court, had resqlved itself into a 
e right to the usufruct of one third of the 
icveable estate as claimed here, and, if the 
8 had been a brother and a sister having 
right to a reserve, as in this case also, the 
irt of Paris and the Court of Cassation 
lid not have attached the same importance 
he expression " douaire." For our own 
t we do not think that the issue which we 
'e now to decide has> been determined by 
arrets quoted and we fail to see what are 
grounds of public policy that can be in- 
Led in the present case against widow 
ckenham when she asks in virtue of the 
r of England that the Court should declare 
: entitled to a dowry which is nothing 
re than the usufruct of one third of the 
ue of the real estate owned by her hus- 



band in. Mauritius at the time of his deatk 
If instead of a right claimed under her matri- 
monial law it had been one in virtue of legacy 
made to her by her husband, such a legi^^y 
would have been perfectly legal ; and the 
fact that the right is claimed in virtue of a 
law instead of resulting from a will is not 
sufficient to warrant us in rejecting it when 
we find nothing in our local laws contrary to 
the claim made in virtue of a foreign law 
adopted by the tacit contract of parties. 

We must therefore, applying the law of 
England as a whole to the present case, rule 
that the plaintiff has the right to claim from 
her husband's heirs a life estate of one third 
of the immoveable property situated at Mau» 
ritius or in other words the usufruct of the 
third of the value of that property. 

The judgment of the Court is that the 
Curator is divested of the estate of the late 
Thomas Conolly Packenham in favor of his 
heirs aad widow^ as above indicated, under the 
ordinary conditions with regard to his fees. 

Cost of parties to be recovered out of the 
Estate. 



SUPREME COURT 



Claim of produce of canss aileobd to 
BELONG to Plaintiff and crushed by 
Defendant. ^Commencement db preuve 
par écrit. 

In this matter the Plaintiff' olaitM haif the 
produce of some seventy acres of sugar 
canes oruihed at ^' L^EtoUe** Sugar Mill in 
1860 and 1861 and growing upon land 
knoum as terrains " LsgentiP* and *^ Chau^ 
vin»** ' As the operation was not undertaken 
under the terms of any written memorandum 
or agreement^ such as is required by article 
1841 of the Civil Code the question for the 
Court was whether the Plaintiff oould satisfy 
it that there had been any commencement 
de preuve par écrit. 

The defendant when put upon his personal 
anewers denied the Plaintiff*s claim» 

A letter from Defendant to Plaintiff of i2nd 
November 1861 was produced in which the 
Defendant expressed the thought that Plain' 
Uff uas willing to sell to him t/èe canes on 
the land '' Legentil.'* 
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that the first step required under the pro- 
ce4ure in this Court is that the act of mar- 
riage must be produced, and it has %een sup- 
posed that by the production of the act of 
marriage the parties were sufficiently identi- 
fied. Bat I must say that I think that is not 
sufficient evidence of the fact that there is 
a special pennn from whom the petitioner 
wisnes a decree of divorce. Browne in his 
work on the Law and practice in Divorce and 
matrimonial esses at page 274 says under 
the heading proof of marriage: 

^' This is usually supplied by the prodoc- 
*^ tton of an examined copy of the register, or 
'' one purporting to be signed by the proper 
'^ officer or person hnd some evidence of iden^ 
" tity that the persons named in the register 
** are the petitioner and respondent.'' Then 
quoting the opinion of the Jud^e of the 
probate and Divorce Court. ''Identification is 
** a question of- fact, to be proved like any 
'' other conclusion of fact, and established 
*' either by direct or circumstantial evidence, 
^f it was urged by the co-respondents' counsel 
** that a direct oath to the identity of the 
^' respondent was necessary ; but to hold the 
^ rule thus stringently and to require the 
** direct oath of a witness would be to add 
*' nothing in many cases to the cogency of 
'^ the proof while it might add much to the 
^J difficulties attending its production." 

The question then is one which may be 
proved like any other conclusion of fact and 
established either by direct or circumstantial 
evidence. If the petitioner had cited the res- 
pondent to attend here to day she was not 
bound to obey the citation and the petitioner's 
evidence might have been made no stronger 
thereby, and certainly it would be competent 
to put in the citation under the hands of the 
usher and to shew to the Court that he had 
done everything in his power to identify the 
respondent. Formerly it was not competent 
to prove identity by means of photographs, 
but now in England photography is used 
almost every day in order to prove the identity 
of the person. A photograph of a person is 
obtained, the man swears it is his wife's, other 
persons who have seen the act of adultery 
swear that it is the photograph of the person 
who was found committing the act, and in 
that way the evidence is supplied. We have 
nothing of the kind adduced in this case and 
the question to day here is whether there is 
sufficient evidence to enable the Court to 
come to the conclusion that this woman 
Bleonbf Narina the person mentioned in the 
petition as the wife of the petitioner and the 



respondent in this ease and thepenoiai^ 
in the act of xnarria^ is the penon ^ 
whom these proceedings ha^ bencnri 
and who has been cited in this Coori^ 
doubtedly the only evidence that «« bi?4 
that is the word of this man astovktsv 
place at the time of the coDStaUei ^ 
there. It appears that the petitiooer ^ 
applied to the Magistrate for a wnsf s 
which his ^rife was described ai Be» 
Narina. That warrant was executed V^ é 
two constables Mangra and Dovtoo^iiJ 
Mungrah swears that he read the wimti 
the woman and he followi thtt ^ 1^ 
saying that both the woman and ^éki 
mitted the charge before the Magi8tnte.!\g 
is not all the evidence, for we hare ]k9^ 
who sa^s that Albert Barbe ipeiiio^ fia 
wife said he was bar husband thatvnite 
she was found by the constabla nik 
said yes. That same woman «as bm^ 
before the Magistrate and confietedaedig' 
tenced to eight days imprisonment, và^ 
question for us to consider to daj iit^ 
in our minds we are niorallf msd 
that that woman is the person up A» 
these proceedings haye been serredBeffe- 
ther she is the wife of the petitini.i} 
learned brother and myself biww** 
that there is circumstantial evideneesafa 
to entitle the Court to proceed nja&M 
it may appear somewhat narrow mais 
have been much stronger, I would add m 
is very expedient that petitioncnM» 
member in future cases that theqa^^* 
identity is a matter of importance, fc^te^f 
to the looseness of the practice wba w 
hitherto existed, and looking to «« w^» 
the circumstantial evidence i'^.^fjf,'^ 
that the woman Narina admrftw/^^'» 
was the wife of the petitioiw.*«f«j; 
doubt that we ought to pronooi»e^MOiw 

nary decree ''nisi.** 



SVPRBMB COVttt 

Appeal - Adultery.- Is it ^^«JJJJJ 

NECBSSAitT THAT A SPECIAL ALLBG ^^^^ 
SPECIAL OCCASION BE MAOB ^^^^^^^n 
ADVLTERY. - CONVICTION aUASHB^ 

MERITS. 

This is an appeal from <^j!^^J^ 
Diêiriet Maghtrate of P^^ ![^ 
who convicted the ApeUanU toj^^ 

ment on a charge of ^^^^^^*'7^) 
pellants urged that on a ea^e V 
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there must he a special allegation of the 
special occasion on which the adultery was 
eommUied. 

The Court expresses the opinion, without lay' 
ing it down as positive law, that a relèvent 
charge of adultery in a Cfriminal Court 
may be made by alleging that the accused 
jfor a certain period lived as husband and 
wife. 

Oft the merits of the ease the Court quashed 
oonvictioti. 



CATTO the ^fe & anor,— Appellants 



versus 



THE QUEENi— Respondent 

Before 

His Honor E. J. Lecl^io^— Chief Judge 

and 
His Honor Andrew Mure — Puisne Judge 



Hon* William Newtok, — Counsel for the 

Appellants 
A. I^OT,*^Attorney for the same. 

John Mo. Doxtgall Gibson» — Substitute 
Procureur and Advocate Oeneral^— 
Counsel for Kespondent 

Julius OuiBERT-^Crown Attorneji Attorney 
for the same. 

Record Number 621 

Judgment of His Honor Mr Justice Mure 



lith December 1884. 

This is an appeal from a judgment of the 
acting District Magistrate of Plaines Wilhems, 
irhioh sentenced two persons Marie Ma- 
deleine Catto and Alcide Anthony to impri- 
fionment, the one for one month and the other 
for two months on the ground of adultery. 
Objections to this judgment have beentaken^ 
and the chief objection urged was that even 
in a case of adultery there must be a special 
allegation of a special occasion upon which 
the adultery was committed. 

The information in this case is to the effect 



that for about two years Marie Madeleine 
and Alcide Anthony have been living to- 

Î ether in a state of adultery at Curepipe. 
*his charge was made on the 10th of Sep- 
tember last. In reference to the objection 
taken by the Counsel for the appellants^ I am 
not prepared to give effect to it in the abso- 
lute manner in which it was pleaded to this 
Court. It seems to me that it is perfectly 
possible that a relevant charge of adultery iu 
a civil action may be made by alleging 
that the parties have lived together for 
a certain period of time at bed and Board and 
as husband and wife. It is quite fixed law 
that that would be relevant in a civil Court 
in an action for divorce and while I do not 
wish to lay down any positive law in what I 
am now saying, I think that it ought to be suf- 
ficient as an averment in a criminal Court 
for it must be remembered that whether we 
are dealing with this matter civilly or crimi- 
nally we are always dealing with a matter 
that is criminal in its nature and I think 
that the Courts in Great Britain, at any rate 
have been as careful in their mode of re- 
quiring the allegation to be made in the Ci- 
vil Court, as we could be in any Criminal 
Court in this Colony — while that is my view 
of the general argument that was made by 
the Counsel for the appellants, there was in 
the next place a very strong argument made 
by him on the text of the law in reference to 
the accomplicci for the text of the law in tho 
255 section of the Penal Code is to the effect 
that the only evidence that can be admitted 
against the person accused of being an accom- 
plice shall besides the deed itself be such as 
may de deduced from letters or other docu- 
ments written by the party so accused, in 
other words the accomplice is only to*be 
convicted if found in the position of what is 
called in french le flagrant délit. That being 
the case in regard to the accomplice and if 
that is the evidence that is necessary to con- 
vict, it is perfectly clear that in reference to 
the charge made against him there is a strong 
argument from that part of the law that there 
shall be a special charge of adultery brought 
against him. I doubt very much, therefore^ 
the relevancy of the present charge in conse- 
quence of this special provision of the law. 

When we come to consider this case on the 
merits we see that the information was 
sworn on the 10th September; on the evening 
of that day, after the date of the information, 
the complainant and the policy went to the 
place and found the two people together. We 
have evidence of the fact that«the. woman 
and the man were found together in ar room 
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at a date subsequent to the information 
^hich was laid against the parties. We have 
simply that fact proved, and sufficiently 
proved undoubtedly by the Constables and 
ij the complainant, but the only other evi- 
dence that bears on tliis information is the 
evidence of a man named Cawthorn, who 
says that he knew the^e people had been li- 
ving together as husbind and wife since 
188îe, but, he adds " after June 1882, 1 ne- 
" ver saw the two accused in any house but 
*' I have seen them together in the streets, 
•' I have seen them there often." Now this 
information sworn on the 10th September says 
that for the last two years they have been 
living together. What evidence have we then 
in this case to support the information ? We 
have evidence oi a fact before its date and we 
have evidence of a fact after its date, but not 
one particle of evidence that bears upon the 
time that is alleged in the infoimation. Now 
on this ground I am unable to say that the 
Magistrate had ground for sentencing these 
parties to imprisunment. It seems to me and 
I regret to say it, that there has been a mis- 
carriage of justice here wliich could easily 
have been obviated by the police directing 
this man to file a new information founded 
on the fact that they had found these people 
together in the same room on a definite oc- 
casion after the date of the warrant. That, 
however, does not seem to have been thought 
of, and in the circumstances of the case I see 
no other alternative, and I believe that my 
learned brother in the chair concurs with 
me, than to hold that there is no evidence at 
all which supports this information and that 
therefore the conviction must be quashed. 
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I do not wish to express any final decided 
opinion upon the question of knowing whe- 
ther the information would have been suffi- 
cient in law in order to obtain from us a 
ruling confirming the decision of the Magis- 
trate, if iherc had been clear evidence that 
the two persons had been living as husband 
and wife during the period of two years 
mentioned in the information. The point that 
was raised was first that the information was 
not sufficient'in law because it was necessary 
to aver a special act of adultery and 2o. that 
there wUs not sufficient evidence of the fact 



alleged to go to a Jury as wag pointed oot 
by my learned brother, there was no evideoci 

{proving that those two persons htfebeea 
iving in a state of adultery withia the tiae 
alleged in the information, and it is on that 
account that I cannot sustain the judgniat 
of the Magistrate and I think that the cod* 
viction should be quashed. As was remarked 
also by my learned brother, it would 
been very easy for the complainant in 
case to file a new information after tboie two 
persons had been found together by the po- 
lice, for the general course is, first, to obuia 
a warrant from the M agist i ate in order to 
enable the police and the Complainaot to 
catch the two parties in flagrante delicta, as 
is required by the Fenal Code in regard io 
accomplice, and that being done tofiieia 
information compkining of this special ic( of 
adultery» 

This has not been done, and for this reasoo 
I think that the conviction should be quashed. 



SUPREME COURT 



Claim of money from a Notaky os ihb 

GROUND THAT THE NOTARY,A8 PlAINHFF's 

legal adviser, had failed to wiw 
Plaintiff that he was imprud£>'^' 

INVESTING MONEY WHICH WAS iNTflBSAlP 

Notary's hands, when it was allbgb 
THE Notary was aware that thbc* 

VESTMENTS WERE BAD, — CaSE DISMISS®. 



The Plaintif claims a sum e?/ &t,W& 
from the defendant under the /ftHw*} 
circumstances. 

The Plaintif alleges that the Defendant vu 
entrusted with the liquidation of i« p 
futher*6 succession^ and that he /^f^^f^v^* 
dantj was towards the Plaintiff n 
po&ition of a Notary^ a paid Agent, 
legal Adviser* 

That in that capacity he received on Plointif* 
account Es ùé,000, the share accruing ^ 
him from his father* s succession, that^^ 
Plaintiff consented to lend Rs lia,000fo«« 
of his relatives, Mr Cauoin, to buy a »^ 
in Defendant's Office ; thaJt a$ i'tewft/* 
Agent, ^oiarg, and Legal Adciser, the i^ 

fendant could not legally receive and poci^ 
this money, which he knew Caum tw«» 
not be able to reimburse» 
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2o. I^at ihê Plaintiff purchased a share of 
the Distillery ** the Quetn^* of which the 
Défendant was Manager, and that he the 
Defendant advanced Rs 7,000 of the Plain- 
i%ff*e money as an investment upon the said 
Distillery, 

That the defendant knew or ought to have 

known that the speculation was a bad one, 

and he should have warned the Plaintiff 

• against it, instead of inducing him to risk 

his money in a hopeless enterprise. 

Cauvin is unable to pay the plaintiff ; and 
the " Queen" Distillery has been sold by 
forcible ejectment for a price hardly suffi- 
dent to satisfy the vendor's privilege. 

The Court held thai it was unable to gather 
from the facts or documents in the ease that 
the Plaintiff had constituted the Defendant 
his Agent-^that the Defendant does not 
seem to have been consulted regarding Cau- 
Tin$ beyond being asked whether he would 
accept him as a partner. There is no 
allegation that the consent to the retention by 
Defendant of the money lent to Cauvin by 
Plaintiff teas given by error or extorted by 
fraud or violence, it is shewn that the Plain- 
tiff ratified all that had been done and had 
received two instalments of the amount he 
had lent to Cauvin* 

The Court held that it could not disturb the 
agreement for the purchase of the share in 
the Défendantes Office. 

With regard to the " Queen** Distillery it was 
established that the Defendant had embarked 
several of his relatives and his wife in the 
speculation, there is no proof that he con" 
sidered it dangerous. He moreover proposed 
to Plaintiff to withdraw from the concern, 
at the same time offering to pay him the 
7,d00'Rs he had invested, the offer was 
declined by the Plaintiff. 

The Court dismissed the action unth costs. 



ALPHONSE LANGLOIS,— PlaintiflP 



versus 



CLÉMENT PITOT,— Defendant 



Before 






His Honor Andrew Mure, — Pnisne Judgo 

and 

His Honor Lotris Victor Delafe,— 
Acting Puisne Judge. 

P. L. Chastellter, — Counsel for plaintiff 
V. G. DucRAY,— Attorney for the same 

L. RoTTiLLARD, — Counsel for defendant 
P. E. DE Chazal^ — Attorney for the same 

Record No. 2?,835 

2^th December 1884. 

The plaintiff in this suit, seeks to recover 
from defendant who is a notary public, twen- 
ty four thousand rupc^es (the original figure 
having been reduced by nineteen hundred 
rupees) with interest at nine per centum 
per annum from the I8th January present 
year^ with arrest in execution under article 
4ofOrd. 16 of 1869. 

The declaration avers : that the defendant 
in his capacity of notary public was entrusted 
with the liquidation of the succession of the 
plaintiff's father, who died on the 5th day of 
November 1880, leaving an Estate of upwards 
of two hundred thousand rupees, that the de- 
fendant was towards plaintiff, in the position 
of a notary, of a paid agent, and of a legal advi- 
ser,that in that three-fold capacity, he cashed 
for plaintiff's account fifty four thousand ru- 
pees, the share accruing to the plaintiff from 
his father's succession ; that out of that sum 
which he would not have had in his hands, bad 
he not heen the notary of the succession,«tTie 
defendant illegally retained and unlawfully 
applied twenty four thousand rupees to hia 
own affairs, to the prejudice and loss of plain* 
tiff and with a view to benefit himself, that 
the transactions under color of which these 
sums were appropriated are illegal ; that the 
payments made m consequence are null and 
void, and constitute to say the least a gross 
'^faute" on the part of the defendant,and that 
he is therefore bound to make good to plaintiff 
the damage caused by his wrongful doings. 

The facts, as proved by the oral and docu- 
mentary evidence may be briefly summed up 
as follows : 

The transactions which the .plaintiff im. 
pugns are two in number. Prior to hig 
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father's death (Nov. 1880) the plaintiff who 
is a relative of the defendant had heen for 
some time a clerk in the office (Etade) of the 
defendant. The plaintiff's father had express* 
ed his intention of buying for his son a share 
in that office, should he be found, after some 
training, to have the necessary aptitudes. 
Immediately after his father's death, the 

f>laintiff withdrew from the office, and in his 
ieu and stead a relative of his, one Cauvin, 
became a partner in the office. Cauvin had 
no means of his own to pay for the share he 
bought. Langlois lent him the rupees 12000 
which was the price stipulated by Pitot, and 
took from Cauvin a *' bon ** for a similar 
sum. Pitot by agreement debited Langlois 
with Rs 12000. Langlois has since received 
on that sum two instalments of one thousand 
rupees each and interest at 9 p. o/o from 
December 1880 to September 1883. On the 
18th of September 1^8?, Pitot furnished to 
the plaintiff an account of all sums he had 
received for him and of all the payments 
made on his behalf the transaction relative to 
Cauvin is thus referred to, on the debit side 
of the account " 25 th November 1880. Part 
Cauvin 1£000 Rs. That account was handed 
over to Langlois who examined it and wrote 
at the bottom of it '' approuvé'' A. Langlois 
13th September 1881." 

As regards the second transaction it arose 
under the following circumstances : 

Auguste Pitot the defendant's brother, who 
is now dead, bought in the beginning of 1881, 
a distillery called '* The Queen'^ and accord- 
ing to a deed of partnership under private 
signatures, it appears that the purchase al- 
though made in the name of Auguste Pitot, 
was in reality made for several parties of 
whom the plaintiff was one ; the co-partners 
ownefl the distillery in the following propor- 
tions : 

Auguste Pitot •••••••••••••• ifV 

Jules Loumeau. ••• •••• -^ 

M adame Clément Fitot •••••• ^ 

Jules Cauvin •.•»«8««««« -^ 

Alphonse Langlois •••«•••••• /^ 

The deed of partnership is signed by Lan- 
glois so also is a deed accompanying it and 
purporting to be an *' acte de depot '^ of the 
deed of partnership. In the account of the 
13th of September 1881, the following en- 
tries should be noticed : 

*^ Pour les WV P^^ Alphonse Langlois dans 
'' la distillerie •' Queen'\ . . , 6000 Rs 



" pour la moitié des avanoes fiâtes à eejooi 
'* i '* Queen" à titre de placement prodseiif 
" d'intérêts à 9 ojo l'an payables tons les âx 
'* mois, le dit Capital à rendre par portioos 
'* de mille roupies sur les bénéfices de * Qoma' 
** sept mille roupies •••..••. ......mBs TON 



It is established that Pitot propoiedro 
Langlois, before he signed the account lo 
withdraw from the conoern if he felt at d 
uneasy about it, offering at the same tiae (q 
pay him the 7000 Bs ; that offer was dedioed 
by Langlois, the account was approved snd 
signed as we have seen above. 

Upon these facts, Cfaastellier of Coanal 
for the plaintiff, argues that the two tnu- 
actions are illegal and null ; that sitaatedu 
he was with regard to Langlois, Pitot cooU 
not legally receive and pocket ItOOORi fort 
share in nis office which was bought, it is 
true by Cauvin, but which was paid forwitl 
money belonging to Lianglois and of «1&À 
Pitot had the custody as his notary, his agent 
and his legal adviser ; that he knew that 
Cauvin would not be able to reimbnne the 
amount borrowed from the plaintiff; that the 
sole object of Pitot was to retain the 120ÏO 
Bs and use them for bis own purposes. 

But the second transaction is, in the opioka 
of the learned Counsel for plaintiff, still mr» 
than the first and altogether indefenahle. 
Pitot was the manager of the Qaeen-he 
knew or he must have known that the speeor 
lation was a bad one ; he should have warned 
Langlois against it instead of indudag ioi 
to nsk his money in a hopeless enter|»ia 
The advances, if any were made, £>r therein 
no vouchers showing that the sums had leiUj 
been expended for the distillery, were adfUMV 
made by Pitot himself, and when be «n^ 
the entry relative to them in the accoont i 
13th September 1881^ he knew that bewtf 
benefiting himself and was fully aware ihit 
the affairs of the distillery were in a hopelos 
condition — Cauvin is unable to pay LangloA 
The " Queen" has been sold by forciW* 
ejectment and the price fetched at tkeMflB- 
ter's bar, has been hardly fiifficient to »ti^ 
the vendor's privilege. Pitot has been guilty 
of a gross breach of professional dotjbetf 
responsible and must refund the 24000 Bs ^ 
the learned Counsel quotes Art. 138< C*^* 
•"and Art. 19^1, IbQ;^, 1993 C. Civil. W 
de la resposabilité des notaires Vol* i P^ 
170 and following— Dalloz répertoire vctW 
responsabilité— Pigeotj Piston's report l8ol 
page S. 
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Etouillard for defendant urges that the de» 
ration contains very grave acousations but 
\t the evidence has not substantiated them. 
iintiff was not an incapable— * it is not 
3i?rii that he was without intelligenoe^if 
did not* manage his own affairs succes- 
Lly, the defendant cannot be answerable 
r the losses he may have suffered. Pilot was 
nply entrusted with the liquidation of the 
ccession of the late Mr Langlois-^he had to 
aw up a deed of partition and after the assets 
id heen realized, to determine the share 
;cruing to each heir^his mandate did not 
> heyond that ; he has accounted to Langlois 
IT his share ; the two transactions complained 
'» appear in black and white in the docu- 
lent of 18 Sept. 1881. 

Lianglois was pleased to lend Oauvin, a 
ear relative of his, a sum of money to en- 
ble him to buy a share in an apparently 
hriving business. He took a *' bon'* from 
lim, received two instalments upon the * bon*, 
Xïd cashed the interest upon the sum due in 
a virtue of the *' bon.** He entered into a 
)artnership for the working of a Distillery 
hinking it would be a profitable speculation, 
t has turned out not to be so. It is not 
)hown that defendant knew that the enter- 
2>rise would not be successful, the reverse 
tias been proved ; he embarked his near rela- 
tives in it, and continued making advances 
to the partnership long after September 
1881, and is finally a loser by Rs 20,000. 
His client acted tnroughout in a most liberal 
manner to Langlois and offered to allow him 
to withdraw from the concern, taking away 
his 7000 Rs. ; no possible blame can be fixed 
upon his client and no responsibility can 
attach to him. 

Judgment : 

The duties imposed upon notaries public 
are no doubt very important, and grave indeed 
is the responsibility with which the dis- 
charge of those duties is accompanied. Those 
t)fficer8 are held out to the public as men- in 
whom entire confidence can be placed, in the 
divers capacities in which they may be em- 
ployed by those who are obliged or who wish 
to have recourse to their services, whether to 
draw up deeds, whether to act as agents 
or intermediary between parties^ It is al- 
leged here, that the defendant has transgress- 
ed his duties as a notary, and that he has 
misconducted himself as an agent and legtil 
adviser ; the defendant, as notary of the Lan- 
glois family had to liquidate the succession of 
the late M. Langlois; he had to fulfil all the re- 



quisite formalities and to prepare all necessary . 
deeds to arrive at that object and after reali- 
sation of the assets to account to each heir 
for the share accruing to him. But be>ond 
this we cannot go. We fail to see by what 
principle of law or of equity we should be 
warranted in holding that a notary, appointed 
by a Judge or selected by the parties to 
proceed to the liquidation of a succession, is 
bound not only to accouut to each heir for 
the share which he is entitled to, out of 
the succession, but also to ensure to each of 
them a safe and profitable investment. We 
are unable to gather from the facts or docu- 
ments in the case, that Langlois ever cons- 
tituted Pitot his agent and ever looked upon 
him as his legal adviser. He seems on the 
contrary, to have throughout considered the 
defendant as a mere depositary, a sort of 
Banker upon whom he drew eheques which 
the latter was expected to pay at sight. We 
look upon the transaction regarding Cauvia 
as a sort of family affair about which Pitot 
does not seem to have been consulted beyond 
being asked whether he would accept, as a 
partner, Cauvin instead of Langlois ; nor is 
there the least trace of his suggesting the ar- 
rangement in any shape. It is completely prov- 
ed that the plaintiff asked Oauvin to go with 
him to the defendant to discuss the matter 
and that the plaintiff offered to lend Cauvia 
the money which was the price of the share 
in the '' Etude. '* It may have seemed 
quite natural to Pitot that Langlois should 
have been desirous of rendering a service to 
a gentleman who had recently married his 
own niece, nor do we think it strange that 
Pitot should have thought that Cauvia was 
not making a bad investment by taking a 
share in his (Pitot's) office. At all events 
Langlois consented to give the money to 
Cauvin, iind* authorized Pitot to debit that * 
amount to his account, and in order not to give 
effect to that consent, it would be necessary 
to prove that it was given through error or 
extorted by fraud or violence : Not only is 
no such allegation made, but it is shown that 
Langlois ratified all that had been done by 
signin<; the discharge to Pitot on the ISth of 
September 1831, more, he actually executed 
the contract by receiving two instalments 
upon the capital and interest during nearly 
two years. 

We, therefore, consider that the agreement 
between Cauvin and Langlois for the pur- 
chase of the share in Pitot's Office is one 
which we cannot disturb. 

We must also come to the same conclusioa 



• 



3 > 



I6S 



DECISIONS OP THE COURTS OF MAURITIUS 



[18» 



with regard to the other transaction. Lan- 
glcis, who was of age, who was his own 
Blaster and who had the free disposal of 
his money , chose to enter into a partnership 
with several parties whose names are above 
mentioned, sometime in the beginning of 
1881, and signed the deeds relative to the 
purchase and partnership, there were reasons 
in the plaintiff's own personal feelings and 
desires which account for his entering of his 
own free will into the partnership and 
signing these deeds which sufficiently account 
for the whole transnction without supposing 
that the defendant led a client unwarily 
into a trap for his own ends and purposes. 
In September 1881, when Pitot gave him an 
account of the moneys expended for him, he 
bad before him the entry which we have 
above referred to; his attention was specially 
called to the item since he was offered to 
withdraw from the concern and take his 
money, the plaintiff declined the offer and 
preferred remaining a partner, that fact is 
sworn to by Pitot, by Cauvin a relative of 
Langl* is and by Duclos his brother in law, 
and is indeed but feebly denied by the plain- 
tiff. He signed the account presented to him 
and approved of it as it stands and up to 
June 1883« he received interest upon the 
7900 Rs mentioned in the last entry of the 
account and gave receipt worded as follows : 
"1er Juin lb83, Keçu de M. G. Pitot la 
'^ somme de cinquante deux roupies et 50 c. 
'' pour un mois d*intérêts sur la distille- 
" rie «' Queen " échu le SI Mai, signed A. 
" Langluis.'^ 

And the receipt dated 1st of February 1883 
is still more complete inasmuch as it con- 
tains the words ** les intérêts de ma créance 
'' sur *' Queen. " 

The plaintiff reflected nearly two years over 
the transactions and yet he granted a series 
of receipts which must be held to homologate 
the bona fides of the transaction from his own 
point of view. If he was to repudiate it as a 
transaction into which he had been unfairly 
surprised surely his duty was at the earliest 
moment to indicate that and to repudiate the 
transactions. But these receipts show that 
long after he must have known the true posi- 
tion of matters, he was willing to hold it a 
good and fair transaction and accept the 
supposed profit upon it. 



We have no proof that Pitot, at the outset, 
thought Ihat the purchase of the '' Queen " 
distiliejy was a dangerous speculation, he 



embarked in it several of his rektivesi^^ 
own wife. 

Further when the settlement taik^ 
between the plaintiff and defendaot, Hik 
does not seem to have loet confideocein^ 
undertaking, and he gave LvigloisnliiaK 
of retiring mm it with his monejj mdit 
swears and is in this confirmed by CaoTa 
that he went on making advancci toe 
partnership which ultimately left iiisi i 
creditor of the "Queen'' in averjlarg^iia. 
We do not find, in the evidence, proof à 
Pitot, throughout all this acted wiÛW 
faith. We have carefully considered tbec* 
thorities quoted, and we have notbeeasyi 
to find a case in which a party Ami a 
plaintififis in the present suit, bubeesU 
to have a right of action against a ooie; 
placed in Pitot's situation in reipect to pk* 
tiff; whilst consideiing that itwoQlaiiin 
been wiser and more delicate on thejMrt^ 
defendant to have abstained from havingci 
thing to do with money affairs in fias 
plaintiff was concerned, yet wemmtm 
to the conclusion that proof has been i&; 
ed of any breach of trust or derelicts 3( 
duty, or gross misconduct which would lok 
defendant liable in damages. 

We hold that plaintiff has not jnd«o: 
his case, and dismiss the present acboo,fiï 
costs. 



SUPREME COUBT 

Action for becovery of ^^^^^ 

BOND SUBSCRIBED TO G^^*^*^' î'^ ^y. 
FAITHFUL PERFORMANCE ^^ ^^^^ 

FicER OF HIS DUTIES.— Actio? w^ 

ON PLEA THAT THE PJ^^lNTirf HAD l^U^^^ 
TO WARN THE DEFENDANT T^^' 
FICER IN QUESTION HAD ACTBP D»» 
LY. 

nU is an action brought by the Col^'^j^ 
vernment to recover the «'".f J.; ^jj^ ^ 
and interest thereon, eubjertOf^L 
fendante for the due andJaxW' j.^^ 
by Mr Carosin of his dultes ^ ^» 
Cashier. 

m plaintif aho avers f^l^^.1 itfi0> 
ïe 20/A December 1888 m 



the 20th December 
admitted their liability. 



'tdlHi 



Thed^endants for ^^^^rfJuikt^ 
(lieytoere not indebud beoam "» r 
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trusted Carosin beyond the houndê of ordi^ 

nary prudence, inasmuoh ae the plaintiff 

had continued to trust Oarosin after he had 

been guUtu of dishonesty of which the 

plaintiff had become aware, and bo. that 

having made the discovery the plaintiff was 

bound to inform the defendants who had 

thereupon the right to withdraw from their 

guarantee, and the plaintijff having omitted 

to do so the defendants are discharged as 

far as the acts of dishonesty in the act of 

declaration alleged are concerned ; 60, that 

the facts disclosed by the verification of 

Carosin^s accounts were such that it was 

incumbent on the plaintiff at once to dis» 

mise Carohin from the service, and by the 

omission of Government to do so and to 

give notice to the defendants of the facts 

disclosed, the defendants are discharged 

from all liability. 

n regard to the letter abovementioned the 
defendants plead that it was toi it (en when 
they were ignorant of the facts. 

if ter hearing evidence the Court held that the 
admission of liability was made under 
essential error and could not bind the de- 
fendants. Further that the fourth, fifth 
and sixth pleas are a good answer to plain^ 
tiff^s action which is dismissed with costs. 



G, OuiBBKT,— Cousel for Defendants 
H. BbrtiNj— Attorney for the same 



COLONIAL GOVEENMENT, — Plaintiff 



versus 



LONDON GUARANTEE & ACCIDENT 
COMPANY LIMITED, Defendants 



Before 

His Honor Andrew Murk,— Puisne Judge 

and 

His Honor Louis Victor Delafatb, — 
Acting Puisne Judge 



John M® Dotjgaix Gibson Substitute Procu- 
reur and Advocate General,— Counsel 
for Plaintiff 

J. OriBERTi— Grown Attorneji Attorney for 
the same 



Record Number 8^,846. 

Uth December 1884. 

This is an action brought by the Colonial 
Government against the defendants to recover 
the sum of Rupees 10,000 with interest at 
9 per ofo per annum from the day of the ser- 
vice of the declaration, for which they are 
said to be liable to the plaintiff under their 
Bond dated 4th December 188^ and letter of 
20th December 1888. 

From the declaration and documents in 
process it appears that one Carosin having 
been appointed a District Cashier in Mauri- 
tius, and having been required to enter into a 
Bond for the due and faithful discharge of 
his duties, while he should be employed in 
the said office, and also to find a security who 
should enter into another Bond for the sum 
of Rupees 10,000, the defendants at the re- 
quest of Carosin agreed by the Bond referred 
to to be security for him in respect of such due 
and faithful discharge of his duties, while he 
should be employed in the said Office, for the 
period of twelve months from the 19th day of 
September 1882, in consideration of a Pre- 
mium paid at that date to the defendants and 
for which payment the defendants' agent in 
Mauritius granted a receipt, which was then 
delivered to Carosin, and which contained 
an obligation to prepare and deliver a policy. 

The documents founded on in the declara- 
tion is a Bond in the Penal form, and it 
contains conditions which if fulfilled by 
Carosin, voided the obligation, but if not it re- • ' 
mained in force. These conditions therefore 
are not only a measure of the duties of Caro- 
sin but also show what the defendants had a 
right to expect from him and the parties 
affected by the Bond. Carosin styled in the 
Bond ''the employed" during the continuance 
of his said office was well and sufficiently to 
perform and execute the duties of his said 
office and conduct himself with fidelity, in- 
tegrity and punctuality in and concerning the 
matters and things entrusted to him as such 
officer, or in respect of such duties» and was 
wgU and truly to apniy and pay all sums of 
monies, &c. as should come to his hands by 
virtue of such office or duties, and was at all 
times, when duly required to produce And ren- 
der true and correct accounts of the/eceipts 
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and payments of all saeh saint of money, &c. 
aa should come into his hands and was not 
in any wise to take to his own use, misapply, 
lend or emheaszle, make away, neglect to ac- 
count for, lose or hazard any sum or sums of 
money, &c., and was to pay to the person duly 
authorized to receire the same, the balance 
(if any) remaining in the hands of and due 
from him the said employed. 

It appears also that the Go?emmentof 
Mauritius issues instructions to all District 
Cashiers, under which the latter are required 
to deposit daily their collections in a strong 
box and if a greater sum than £ 500 or Bs. 
5000 be collected they are at once to apprize 
the Auditor General. 

The declaration goes on to arer that Caro- 
sin did not conduct himself with fidelity and 
integrity in his office of District Cashier 
from the Elst January to the 17th March 
1883 and that the District Magistrate certi- 
fied that the amount of loss and damage 
occasioned to the Government of Mauritius 
by the acts and defaults of Carosin amounted 
to B. 12,615.38 c. and that defendants have 
not paid, nor made good to the plaintiff, the 
amount of the said Bond. It is also averred 
that the defendant's agent in Mauritius by 
letter dated 20th December 1883 admitted 
the liability of the company, and promised to 
settle the plaintiff's claim upon being pre- 
TÎously furnished with a detailed statement 
of Carosin's defalcations^ and that in breach 
thereof they have not paid the penal sum, for 
which they are liable under the Bond. 

The defendants besides the usual general 
pleas further plead (4) that they are not in- 
debted because the plaintiff trusted Carosin 
beyond the bounds of ordinary prudence in- 
asmuch as the plaintiff continued to trust Ca« 
xosin after he had been guilty of dishonesty, 
which the plaintiff becameaware of on or about 
the ôth. 6th, and 7th December 188S by the 
Terification then made of Carosin's Chests and 
Books and (5) that having made that disco- 
Tery the plaintiff was bound to inform the 
defendants, who had thereupon the right to 
withdraw from their guarantee, and the 
. plaintiff having omitted so to do, the defen- 
dants are discharged as far as the acts of 
dishonesty in the declaration alleged are con- 
cerned and (6) that the facts disclosed by the 
yerifications aboye mentioned were such that 
it was incumbent on the plaintiff, at once to 
dismiss Carosin from their service, and by the 
omission of Government to do so and to give 
notice to. the defendants of the facts disclos- 



ed by the abovementioned verificatioiii,^ 
defendants are discharged from til ]ii^ 

In regard to the liability foandedoa^ 
alleged admission by letter the iàsàsi 
plead (7) that the letter was written i^ 
the facts disclosed had not come to t^ 
knowledge and whilst they were iDenvu 
to the said facts. 

The plaintiffs have replied (1) tkbttis 
verifications referred to they were OQljaadf 
aware of certain irregularities on Cvixia'i 
part {i) that these having caased nobsj 
the Colonial Oovemment, the said Goto 
ment was not bound to give notice ofiks 
to the defendants, or to dismiss Caro&iii^ 
the Colonial service and (3) at all ereiits^ 
said irregularities in no way to the ïm 
ledge of the Government couBÛtntd'dii 
dishonesty. 

The defendants have led evidence bi;^ 
port of their pleas above detailed, ind{)i§- 
duced documents. The plaintiffs did Dotlâi 
any evidence,but contended tbemselres yjff 
cross examining the defendants' witn^s^isi 
with the production of the Bondinqosè, 
of certain letters and of the reports of crta 
officials on the alleged irregolarities. 

In the Bond there is no clause expKfeJ 
stating that if the Government of the Cd»! 
discovered acts of dishonesty, orbreKtei^ 
duty on the part of the employed !rl»û««^ 
nesty was guaranteed, the Governineatia 
bound to give notice to the def0odAiit& 

The question of law raised by tb** 
dants does not then depend upon ape«ri 
or contract, but on the general pnflcip'^ 
the law of principal and surety. 

Long ago Lord Eldon Isid downtteaw. 
trine broadly in the Case of CraylboMW; 
Swinburne 14 Ves. 164, that the"gfj» 
security depend rather on principle? o^q^ 
than on the actual contract and ihiàm"^ 
has been since quoted with approbaiiw^ 

reiterated by judges of em*«®i^^ jvS 
cases (see Pearl vs. Deacon 26 l'^''" 

Chanc, 761) 

If then the equitable relations Wween J 

parties is the guiding pnncipl^^^'^/Lii- 
sion of the question before the .^^"^^^^^^^ 
suming for the present that ^«hon,^ ^^ 
breach of duty on the parCo/ tJieassureu^^ 
been discovered by the creditor 'rnsv^^ 
law which regulates the rights of f^^ 
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is tliere any daty in f ucli an event on the 
creditor in the bond towards the surety P 

ThB older law as gathered from the earlier 
decisionR seems to have been this— broadly 
stated^that the object of the Bond was to 
guarantee the honesty of the person guaran- 
teed» that if at the inception of the contract 
any concealment of material facts was pra- 
tiaed^ that would be evidence of fraud which 
tbe surety would be entitled to plead in ans- 
^eer to a claim on the Bond. But while 
tHe Rond was in operation the mere forbea- 
Tance of the creditor, or his neglect to call the 
debtor to account in due time, or his failure 
to use all the means in his power to guard 
against the consequences of dishonesty or 
breach of duty did not discharge the security 
and as issaidby Lord Kingsdown in delivering 
the judgment of the Privy Council in Black 
V. Ottoman Bank (16 Moore P.O. il2) there 
must be some positive act done to the preju- 
dice of the surety or such a degree of negli- 
gence as, in the language of vice Chancellor 
Wood in Dowson vs. Lawes (1 Kay S80) to 
imply connivence and amount to fraud. It 
is familiar law that any act of indulgence 
given to the debtor by agreement with him 
which acted injuriously on the interests of the 
surety discharged the latter from his obliga- 
tion. 

But the law of suretyship has not rested there 

and has advanced during later years further 

than we have indicated. In 1870 occurred 

tbe case of Burgess ft. Eve L. B. 13 Ex. 450 

in which Y. G. Malins expressed a legal 

opinion on the question now raised in the 

following terms (Page 457) ''a person who has 

'' entered into such a guarantee and who is 

'^ therefore responsible for the person whose fi- 

'' delity is guaranteed has a right to withdraw 

'' from that guarantee when the person has 

'' been proved guilty of dishonesty " and 

again (Page 450) '' my opinion is and I have 

'^ no hesitation in expressing it that a person 

^ who gives a guarantee would have a right 

" to say to the person taking it '* you will 

'^ continue at your own peril to employ the 

'' person on whose behalf I gave the gua* 

'' rantee " provided that the olerk or the 

'' person has been guilty of embezzlement 

'' or gross misconduct or has turned out to be 

'' unworthy of the confidence reposed in him 

"by the person giving the guarantee for 

" him." 

These remarks were ** obita dicta " and 
were not absolutely necessary to the decision 
of the case in hand and of tnemselves would 



not be binding as law on succeeding Judges. 
In f872 the above case was followed by thai 
of Phillips vs. Poxall L. R. 7. Q. B. 696 in 
which it being an action founded on a guaran» 
tee for the honesty of a servant^ the defeat 
dant urged the same pleas as are here pleaded 
and part of the plea in that case was thus 
woréfôd ''that the plaintiff discovered and 
" became aware of the breaches of duty and 
'^ embezzlements by J. Smith on or about 
<' ieOth November 186», and the plaintiff 
" without communicating to the defendant or 
*' informing him of the breaches of duty, de- 
^ falcations and embpzzlements of J. Smith 
'' or any or either of them, agreed with Smith 
'' that he should continue in the service and 
'' in the performance of the duty of collecting 
" and receiving monies for and on behalf of 
** the plaintiff and thereupon the service of 
'' the plaintiff and the performance of the 
*' duty of receiving and collecting monies for 
** and on behalf of the plaintiff was contl« 
'' nued until a certain date" and the plea went 
on to state that the defendant was ignorant 
during the wtiole continued service of the 
embezzlements and breaches of duty off the 
servant prior to the SOth November, and 
alleged that hy reason of the non disclosure 
to the defendants by the plaintiff of the 
default and embezzlement, the defendant was 
prevented from immediately revoking the 
guarantee. Now it was held on demurrer by 
the Court of Queen's Bench consisting of 
Chief Justice Cockburn and Justices Lush, 
Quain and Blackburn that the plea was a good 
answer to the declaration and that if a Mas- 
ter discovers that the servant has been guilty 
of dishonesty in the course of the service and 
instead of dismissing the servant, he chooses 
to continue him in his employ without tbe 
knowledge and consent of the surety, express 
or implied, he cannot afterwards have re* • 
course tu the surety to make good any losil 
which may arise from the dishonesty of the 
servant during the subsequent service. The 
majority of the Court held that the represen- 
tation and understanding as to the trust- 
worthiness of the servant on which the con- 
tract was originally founded continued until 
its termination. 

Justice Blackbam though concurring in 
the result and holding like his brethren that 
the Law contained in Burgess vs. Eve was 
well founded, based his opinion on a different 
principle which we prefer to that of the 
majority. He held that the surety was dis- 
charged, because by continuing the servant 
in her service, after knowlege of misconduct, 
the plaintiff had deprived herself of* the right 
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of tenniMting the serTice, a right which the 
surety was entitled in equity to have exercis- 
ed for his protection. We think it clear that 
the very object of the contract of saretyship 
is to protect the person guaranteed against 
the dishonesty or breach of duty of the person 
employed, and it seems to us not to follow 
clearly that the misconduct or breach of duty 
puts an end at once to the contract and that 
the employer on hearing of it must give 
notice to the surety. 

Whereas it is clear law that the surety is 
entitled in equity to exercise all the rights 
which the creditor in the obligation can ex- 
ereise agairst the person employed, and if 
the former fails to exercise a right of dismis- 
bbX, which dishonesty or breach of duty en- 
titled him to act upon> and which the surety, 
if he had known, might have insisted on 
being done, the latter seems to be discharged 
from his obligation for the future. Hut 
without dwelling on this further, a clear 
principle is laid down in that rase by the 
Court of Queen's Bench to which the Court 
is bound to give eltect in every case, in 
which similar facts occur and this all the 
more that the law thus laid down has been 
held to be binding in a decision of the (^urt 
of Exchequer Sanderson v, Aston L.R. Exchq. 
Vol. 8 p. 73. 

It was pleaded by the Substitute Procureur 

General in the present case that in all the cases 

actual dishonesty had occurred and that that 

was necessary to sustain the law laid down 

in Burgess vs. Eve and in Philipps V8, Foxall. 

The allegation in Sanderson s case was 

that the '' employé" had failed to pay over 

certain sums of money which had come into 

his hands for the plaintiff. The Chief Baron 

expressly negatives the argument drawn from 

\ictual dishonesty and says that '* if any de* 

'^ faults or breaches of duty, whether by dis- 

*^ honesty or not, have been committed by 

'^ the employed against the employer under 

'' such circumstances that the employer might 

'' have dismissed the empl >yed the surety is 

'* entitled to call upon the employer to dis- 

'^ miss him " and all the judges express the 

opinion that the defence founded on the third 

plea which was not limited to dishonesty, 

but merely alleged a failure to pay which 

might have been interpreted into a mere 

delay of payment was good. 






M 



It is observable that the Bond founded on 
was very similar in its terms to that which is 
produced in the present action and that the 



sole breach of duty alleged was thit tlie«. 
ployed did not well and satigiactoril? aocg^i 
for, pay oyer or deliver to the plaintif cofôi 
sums of money. It is the opiiiioD of tk 
Court of Exchequer that if the plet or ik 
facts show that the employed received Qgafj 
which he did not pay over, it wa8 i\àm 
to entitle the employer to Aasmm him d 
that the surety was entitled to notice of tb 
dishonesty or breach of duty. Again Id Bur. 
gess 9. Eve the language of T. C. Miliosa 
quite general^ he extends the prindpk b 
laid down not only to dishonesty but touj 
conduct which made the employed nnvortlj 
of the confidence reposed in him. 

Coming to apply the law thus fixed 8{ks 
high authority to the facts of this caae,n 
have to consider chiefly the report of Mr Fiii- 
patrick who was an examiner of the Auditor 
Generars office. It was explained at tfaeim 
that Carosin not having made any pijieiit 
into the Treasury for some months a §iir« 
prisai of his chest was ordered a&dt^ii 
was done by Mr Fitzpatrick on the 5t)i, 
6th and 7th December 1882. His rep«t 
with the annexures therato contain dw) 
all the facts, upon which the decision of tiï 
case depends- Carosin in the fiwt placeair 
deavoured to delay the audit of hischestd 
books but that being refused, the mhvi 
vouchers in his chest were verified, m b 
presence, and he admits by writing and ap- 
ing the word «'approved" on Mr Fitxpitncu 
annexures that the sum there stated ws ear- 
rect. The next day the examiner met Qmi 
at the station of Mahebourgon his waytom 
Louis to settle as he said with the Tpsarf 
to which the former consented. Ihmf 
visit to Port Louis, Carosin paid in^m 
Oriental Bank, where the accounts of t» 
Goveinment were kept, various cheques^D^^ 
which was a cheque of Rs 4,000 drjwD & 
himself on the Commercial Bank, m^ 
in all a sum of Rs. 8189. 36 Centa ani ^ 
tained a Treasury receipt for that «mou. ' 
this receipt he placed in his chjwt, oni^ 
return to Mahebourg. Meanwhile Mfj 
Patrick proceeded by '"*««^''',^^ Jlu ani 



balance betweea the Cashier b two» , 
cash and vouchers which showed « «»^ 
Rs 679Î8. 78 Cts. Carosin after <>^^2d- 
books and accounts himself next «j ^^ 
ted this deficit to be correct »"""°,»i, 
wrote and signed the word "«PP'fXtto 
the Balance sheet, but he eipUmea i» 
had omitted to show the f J!^f., ««t 
cheques which he had P«'''""J totb 
the day after and which «««"""".«rt^ 
deficit. To ascertain this mother m 
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>£ Ilia chest was made by the examiner who 
found then only a deficit of Rs 22.46 Cts. but 
L t appears from the examiner's report that be 
had paid into Bank five cheques out of fifteen 
vrliicli he had in his chest on the fifth amount- 
ing to Rs 8990.62 Cts. which being deducted 
from the sum paid into the Treasury left 
Rs 4 i 98,74 Cents which says the examiner 
may represent some of the cheques which he 
forgot to show on the fifths but does not re- 
present the deficit then found Rs 679!^.72. 
again comparing the cash and cheques found 
in the chest on the two surprisals> he receires 
l>etween the 5th and 

the 7th 445.62 

but the cheques had 

increased by, •. ••••• Rs. 754.06 

and the cash by •••• 1041.5:^=1795.58 



Rs. 1349.96 
so that he had put both money and cheques^ 
into the chest between these two surprieal 

"While this was going on at Mahébourg, the 
cheque for R. 4000 on the strength partly 
of which he had received the treasury receipt 
for upwards of R. 8000 was dishonored by 
the Commercial Bank which had only R. 230 
on their books to his credit ; of course the 
Oriental Bank brought this fact at once to 
the notice of the Receivei Oeneral^ who ad- 
dressed stroiig remonstrances to Oarosin on 
the subject. Oarosin came to town on the 9th 
of December and paid into the Commercial 
Bank hy cheques and otherwise such a sum 
as enabled the Bank to honor the cheque of 
Rs 4000 ; the greater part of the sum paid in 
by Carosin consisting of cheques by various 
parties dated between the 7th and 9th of 
the month. But among the cheques paid into 
his private accounts there was one of H. 500 
by Halais which had been in his chest at one 
of the surprisals and was put to his credit as 
Government funds. The Receiver General 
having demanded explanations from him of 
the strange facts that he had paid in a cheque 
for Rs 4000 without funds in Bank to meet it, 
it is enough to say that his explanations were 
of the most unsatisfactory character and 
could deceive nobody into the supposition 
that they were genuine* The reports upon 
Garosin*s conduct seem to have passed through 
various offices of the Government, some of 
whom commented unfavorably upon the state 
of the facts until they reached the hands of 
the Lieutenant Governor for the time being, 
who approved of a suggestion that Carosin 
should be changed from the District of Grand 
Fort to that of Flacq. This suggestion was 



carried out, and on the 21st January 1888 
the District Cashiership of Flacq was entrust- 
ed to him, where, upon the 17th March ' 
another suprisal was made on his chest and 
the deficit of upwards of Rs 12,000 was found 
to exist in reference to which the present ac* 
tion is brought. 

Such are the facts with which the Court 
has to deal and from these facts we think it 
clearly follows that Carosin had committed 
in the first place a violation of departmental 
regulations in failing to report a balance of 
over Rs 5000 to the Treasury. In the second 
place the deficit in his cash account of Rs 
679^.7iB shows a breach of duty of a serious 
character in not producing and rendering 
true and correct accounts as required both by 
his duties as a Cashier and as conditioned by 
the Bond upon which the present action is 
brought. In the third place the deficit which 
appeared at the first surprisal^and the increase 
of casn and cheques which were found at the 
second suprisal^clearly shows that he had been 
dealing with the Cash in his chest as if it had 
been his own money, and that he had put 
money and cheques into the chest for the 
mere purpose of balancing it. This was not 
the conduct which ought to have been follow- 
ed by one who was a custodian of money 
merely, and who was bound to deposit daily 
in his chest all his receipts in conformity 
wi»h the instructions, still worse appears to 
have been his conduct with reference to the 
cheque of Rs 4000, he onust have known that 
that cheque would be dishonored, and that he 
was playing off a fraud upon the Government 
in obtaining from them a receipt by means of 
which his chest would be temporarily ba- 
lanced. It is true that he succeeded some days 
after the date of that cheque in obtaining • 
money which enabled it to be paid, but that* 
does not take away from the grave character 
of the facts, and when to that is added that 
he employed one of the Government cheques 
to make up the sum of Rs 4000 by paying it 
into his private account, it is clear he had 
been reduced to great straits, and that he 
continued to deal with the contents of the 
chest as if the} were his own money» The 
Court cannot but think that the conduct of 
this man was most reprehensible, which 
would if he had been an ordinary servant, 
have justified his immediate dismis88l,and that 
a*close enquiry should have been then and 
there made into it, and that sufficient reve- 
lations were made to cause that inquiry to 
take place. If that had heen done, therd can 
be no doubt Carosin would have been inter- 
dicted by the Governor from performing the 
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duties of his OiBce, and that notice of this 
would have reached the defendantsi who 
ifi^ould have been able to withdraw from their 
auretyship» and that at all events such inter- 
diction would have rendered impossible any 
further defalcations. 



It was argued by the plaintiffs Counsel that 
the Court was bound to place itself in the 
position of the superiors of Carosin, who had 
no suspicion that he was a dishonest man, 
i^nd believed hiro to have violated some de- 
partmental Rules merely. But the Court 
think that they are bound to interpret the 
facts as they appear on the face of the reports 
and accounts^ and that mere belief and suppo- 
sition of honesty is no answer to these facts, 
when in the opinion of the Court, they point 
the other way. 

Again it was argued that the Government 
had no knowledge of the defendant's com- 
pany, or of the contract into which it had 
entered, the Bond having been executed in 
London on the 4th December and having 
only reached Mauritius in the beginning of 
January 1888. But by the S 10th article of 
the Colonial Regulations all officers entrusted 
with public money are bound to give security, 
and it was not denied that the defendant's 
office was one of those mentioned in the 
circular from the Colonial office of 6th Fe- 
bruary 1872, which names certain Guarantee 
oâSces whose bonds may be accepted. As 
Carosin has been called upon and it was his 
duty to find such security, and as in point of 
fact their obligation had commenced from the 
preceeding 19th September, when the pre- 
mium was paid and a provisional receipt 
given to Carosin, it seems to be the plaintiff's 
own fault if they were not aware of the dé- 
fendantes position, and that they are not en- 
titled to avail themselves of their ignorance, 
if it existed, as an answer to the defendant's 
plea. In such a case as the present it is not 
necessary to suppose that the Government 
woiild have had to take any active steps to 
inform the defendants. The publicity which 
would have been given to the suspension and 
interdiction of Carosin^ and the subsequent 
procedure of appearing before the Executive 
Council would have attracted the attention 
of all persons of this Island and amongst 
others the defendants' agent. It was argued 
also that he was accustomed to refer all mat- 
ters to London for the determination of 
the Board of Directors there and that he 
certainly f^ould have consulted them on this 
phase of 'the case; 



It is inconceivable that he would imi 
taken this step and so waited three vmk 
when an intimation from him that bis clituti 
were in future free from all liabilities jsok 
their Bond was the sole matter necesserti) 
be done. 

The plaintiffs also found their case uposi 
alleged admission of liability contained iQ\ 
letter from the defendants* agent to the Crovi 
Attorney dated 20 th December 1883 ; tix 
defendants' pleading in answer to this tk 
it was written when they were ignorant d 
the facts contained in M. PitzpatricH re- 
port, and therefore that fheyr were io esioju'd 
error in regard to the facts of the mt. Tbe 
defendants' agent and his clerk who ttteodi 
to the business of ihe Company have M 
sworn that Fitzpa trick's report was scddo- 
tally discovered in the Criminal Record tf 
the case against Carosin when they wm 
looking for the subsequent report upoD tbe 
state of his chest at l'Iacq. There it nottk 
least reason to doubt the correctness of tliii 
statement, and that being so it is clear tbt 
the admission given was made under e«eD<fil 
error and cannot bind the defendants. Wt 
must therefore hold that the fourth^ i6h lod 
sixth pleas of defendants are a goodinsfa 
to the plaintiff's action^ which we according 
dismiss with costs. 



8I7PRE1IIB COVBT. 

Pabtv wall raised without NOnCB BBï» 

GIYBN TO NEIGHBOITRIKO PBOPBIHW'- 

Damages awarded^ but thb Conit 

RBFUSBD TO ORDER BBMOVAL OF 61)?^* 
STRUCTURE. 

The pbintif, in thiê matter, laffà cJ««* ^J^ 
sole proprietor$hip of a waUtc^^^f^^ 
the respective proper tie$ of phindff ^ 
defendant. 

A few monthi ago before thiê actum, rt«*- 
fendant, without giving notice to the p* 
tif, raised the wall by about fo^rM^^J 
length of 126 feet. Ihe plaintif cKn^ 
damages for this act, and an order to 
move the superstructure» 

ne Ciiurt heard eddence and visited il^^ 
It considered that the wall teas a p^^ ^ 
and it ascertained that the */«^* ,T 
raised the wall without givitio i^H^fJ^ 
plaintiff as required by artiM m ^^' 
of the dcil Code. 
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37^ Churi held that it wa$ ineumleni upon 
'^ the defendant to give noHee to plaintiff 
hefùte beginning to build in order that the 
phMiniif might be in a position to object to 
any interference foith his proper intereet in 
the waU, or to retain hie ehare in the whole, 
'by tendering half the ooet of the euper^ 
mtructure, and that his failure to do eo 
entitled the plaintiff to compensation. 

27ke Court awarded pecuniary damages in the 
sum of Rs 1,1^00, but deefined to order the 
rensonal of the superstructure. 

The plaintiff is albncsd two thirds of his 
ooais. 



DB CHAUMON^^PIaintiff 



versus 



JACKABIAH,— Defendant 



Before 
His Honor E. J. LBCLézio,— Chief Judge 

and 
His Honor F. C. WiLUAMs^^^Paisne Judge 



L. BouiLLABDj— Counsel for Plaintiff 
F. YiOTORf— Attorney for the same 

Hon. W. Newton, — Counsel for defendant 
£. Lbblano,— Attorney for the same 



Becord No.22,566 

24/A December 1884» 

The question in this case is as to the res* 
pective rights of Plaintiff and defendant in a 
vail dividing their properties. Some three 
or five months ago this wall was raised about 
four feet for one hundred and twenty five feet 
of its length by defendant without any le- 
feience to Plaintiff. 

The plaintiff now asserts that the wall was 
his sole property and he asks the Court for 
an order to remove the superstructure and for 



damages for its erection. The defendant by 
his pleadings asserted that the wall, if not his 
own, is, at all events a party wall, and upon 
this the plaintiff joined issue, so that in our 
view the whole question of the nature and 
character of the wall and of the respective 
rights of plaintiff and defendant in it, is rais* 
ed in the present action upon the question of 
fact as to the character of the wall,-» whether 
it is a private wall or a '' mur mitoyen," we 
have heard evidence and have visited the 
spot, and we may say at once that we havo 
not seen or heard any thing to justify us in 
regard! Kg the wall in its original state as the 
exclusive property of either plaintiff or de» 
fendant. There are certainly some signs on 
the plaintiff *B side which lend colour to 
his claim of ownership, but they do not 
form a sufficient basis to establish it, and 
his own evidence as to the original cha- 
racter of the top of the wall is directly 
contradicted by the town architect and by 
others who saw it before it was raised, 
nor is it borne out by what we have seeuof 
the unraised portion of the wall remaining. 
On the other hand, at one extremity of the 
wall there are unmistakable marks of pent- 
houses having been built against it, and into 
it, on both sides. While at the other extremity, 
the end of a separate building on the defen- 
dant's side rests partly on the wall in dispute. 
These visible indications lend much support 
to the view that the wall in question is a party 
wall or a '* mur mitoyen. " The contention 
that it is the exclusive property of the defen- 
dant was not supported by evidence and was, 
in fact, abandoned in the argument. 

Begarding this wall then, which defendant 
has raised, as a party wall, the question . 
remaining is whether he has inflicted any ' 
wrong upon the plaintiff by raising it, and 
what^ is the measure of that wrong. It is 
certain that he raised it as alleged, without 
notice to, or permission from the plaintiff, and 
it seems clear to us that, in raising it, he did 
not conform to the restrictions of art. 667 and 
following, of the Civil Code. The super* 
structure covers more than half the thickness 
of the wall, and it seems likely that its drai- 
nage will ftfll on plaintiff's side in contraven- 
tion of article 681 of the Code unless steps 
are taken to prevent this, which steps wiU, 
in all probability, involve an additional en- 
croachment upon plaintiff's half of the party 
nv all's thickness. 

It is, however, contended for the defendant 
that, the party wall having been raised by 
him, whether by fair means or forul, «the 
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stractare has become virtually the defendant's 

Ïroperty, so that he may deal with it as he 
ikes» and apply to it or raise upon it what- 
ever he wishes. We should be sorry, in the 
public interest, did we feel compelled to give 
our assent to this sweeping proposition. 

There is no doubt that it has received sup- 
port from certain commentators, who, in limit- 
ing the scope of the application of article 662 
of the Code, have exhibited what the Counsel 
for the defence in this case felt compelled to 
characterize as an '^ anomaly" in the law. 

We prefer to accept an interpretation which 
does not involve thiet anomaly and we think 
that the authority of Demolombe enables us 
to do so. Demolombe is clearly of opinion 
that art. 658 (which enables a co-proprietor 
to raise a party wall at his own expense) and 
art. 662 (which prohibits him from applying 
any thing to the body of a party wall without 
the consent of the co-partner, or without a re- 
ference to experts in case of the co paitner's 
refusal must be read togfther. He says (Book 
t Title 2 chap. 2 art. 416) '' quelque soit l'en- 
*' treprise que l'un des oo-propriétHires veuille 
*' faire dans le mur mitoyen. « « «il doit obte- 
" nir le consentement du voisin, ou, à son 
'' refus, faire régler par expert, les moyens 
'^ nécessaires pour ne pas lui nuire. Telle 
" est la disposition de Tarticle 6b& qui ren* 
''ferme, suivant noua une règle générale ap» 
'* plicable même à Veepice de travaux déter- 
" minés et prévus par les artiche 657, 658 
" et 659." 

It is upon this view of the defendant's 
obligations that we base our judgment. We 
hold that it was incumbent upon the defen- 
dant to give due notice to the plaintiff before 
* commencing to build, in order that the plain- 
tiff might be in a position to object to any 
interference with bis proper interest in the 
wall, or to retain his share in the whole of it, 
the superstructure included, by tendering half 
the costs of the superstructure in accordance 
with the provisions of art. 660. His neglect 
to give this notice has, we find, involved the 
defendant in a course of action, to use the 
words of art. 66IS '^ nuisible aux droits da 
l'autre" or injurious to the rights of the 
plaintiff. For this interference with his rights, 
the plaintiff is entitled to compensation ; but 
we do not feel inclined to take the extreme 
step of ordering the removal of the super- 
structure, the claim to which removal would 
only have been reasonable had plaintiff esta- 
blished his exclusive property in the original 
wall, whfch he has failed to do* 



The result of what we regard as the isbiBj- 
dant's illegal act in raising the party waB 
withoat any notice to his neighbour, has fieeaa 
to deprive the plaintiff of the poasifaihty e^ 
building upon his half of the top sfaxhmsT 
the party wall as it stood, and there isaae 
evidence, though it is not very cwndobe, 
that he was about to do this before defeaiai 
commenced his proceedings and that be la 
lost a tenant through his inability to bmlà» 

We consider, upon the whole, tiiMt dm 
amount of pecuniary damages to wluch làie 
plaintiff is entitled may be fixed at thesom of 
Bs. 1200 and there will consequeat/y be a 
verdict for the plaintiff for that sam as dama* 
ge8«-^with two thirds of his costs. 



SUPREME COURT. 



I%is is an appeal from an order gwen ly s 
Judge in Chambers in the tnaUer of « wrii 
<2/* habere facias possessionem. 

The Court held that it was competent is o^ 
to a Judge in Chambers on a qualm of 
expulsion from property ^ and thai ë is&s 
duty of the Judge to order the apflxcssi 
only to enter a principal action when tk 
defendant has a serious defence to mais is 
the applioatian. , 

Appeal dismissed with costs. 



FAMBOOSEEA— Âppelhnt^ 



versus 



JOOMUN-» Respondent. 



Before 

His Honor A. MuaB,— Puisne Judge 

and 

His Honor L. Y. Dslapatb,— Aoting Poioi 

Judge. 



B. CoLiir, — Omnsel lor Appallui 
W« LbbXiAno^— Attorney lor the m 
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Hon. W. Newton,— Counsel for Respondent 
H. BbrtiNj— Attorney for the same. 



Record No. €2,788 



iéth Deeemher 1884. 



His Honor Mr. Justice Mure : 



This is an appeal from an order given by a 

judge in Chambers in the matter of a writ of 

habere facias poeseesionem. It appears that 

the plaintiff had acquired certain property at 

a place called *' Trois Ilots " at Flacq from a 

person called Joomun alias Sheik Joomun 

and she comes into Chambers with a summary 

"writ of habeas facias possessionem. The judge 

in Chambers had before him an affidavit by 

the applicant and also one by the respondent. 

The affidavit of the applicant detailed her 

title and proceeded to state that though that 

title had been granted by Joomun himself, 

that she had been unable to have the delivery 

and possession of the said properties and "the 

'< said Joomun alias Sheik Joomun is in pos- 

'' session thereof and refused to give up the 

^' same to me although I have often request- 

*' ed him to do so." 



Joomun in his affidavit admits that he 
granted the title in this land — he admits that 
the price was paid but denies that he was in 
possession of it, and asserts that she herself 
was in possession of the property and had let 
it to tenants. 



The Judge in Chambers allowed the writ 
to issue, that is to say he interpreted the affi- 
davits presented to him and holding as I pre- 
sume that the probabilities were in favor of the 
truth of the plain tiff *s affidavit he held her 
entitled to a writ o( habere facias possessionem 
and an appeal has been brought from that 
decision. 

The principal ground of appeal was that 
the writ o( habere facias possessionem was in- 
oompetent in Chambers, in the circumstances 
in which this one was issued a subsidiary 
ground was pleaded, that the Judge in 
Chambers had wrongly interpreted the evid* 
ence and that he ought not to have al* 
lowed the writ to issue in the face. of the 



allegations of the defendant. Now as to the 
main question before the Court, that a prin* 
cipal action was necessary and that a sum* 
mary writ was not a procedure which th 
Court could rec(^^ise we have no hesitation 
in repelling that contention. It is perfectly 
clear upon the authority of the case of 
Edouard te. Fiscbaup, in page 74 of Pis* 
ton's report of 1880 that it is quite competent 
to apply to a Judge in Chambers on a ques* 
tion of expulsion from property and that the 
duty of the Judge is to order the applicant 
only to enter a principal action when the de- 
fandant shews that he has a serious defence 
to make to the application. From the decision 
in that case it appears it is matter of practice 
in the Courts in France under 'the law of 
" Référés " that when a person is occupying 
a piece of land to which he has no right or 
title, and when a clear title is shown by the 
party who makes the application, to grant a 
remedy upon a summary application. 



The writ of habere facias possessionem Is 
an English writ which is generally granted 
after a judgment has been given by the Court, 
but that does not at all settle the question 
whether a writ of this kind is or not compe- 
tent before the Judge in Chambers in this 
Court. It would be very unfortunate indeed 
that the long procedure of a principal action 
should be necessary where the party has a 
clear title to the property, and where the par- 
ty against whom he brings his action says I 
gave that title but I deny the right of the 
applicant to obtain a summary writ against 
me. We cannot but negative that contention» 



It was further said in this case that the 
Judge in Chambers had granted the writ. * 
without having sufficient evidence. It is car«' 
tainly a very narrow giound that the Judge 
in Chambers has taken up, we think that it 
might have been expedient to have additional 
eviaence in some way or other, but what we 
have to consider is whether the Judge in 
Chambers had or had not the right to grant 
the writ. All we have on the side of the de- 
fendant is an assertion that he is not in pos- 
session, and that the applicant is in possession 
and is letting the subject, whereas the appli- 
cant comes into Court with a serious alléga- 
tion saying she has acquired the title and is 
not in possession, and that the defendant re- 
fuses to put her in possession. The Judge in 
Chambers had to consider which of these two 
assertions was the more likely to be correct, 
and he came to the conclusion, and naturally 
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I think, that the applicant's affidavit was the 
trne one. The Judge haying determined the 
case upon that footing we think we cannot 
interfere with his determination, we think he 
had sufficient grounds to come to the conclu- 
sion to which he has come, and as this is a 
Court of appeal which is applied to upset 
that judgment, we do not see sufficient reason 
for our doing so. In the first place the defence 
which is made is not a serious one, and the 
dispute is only one on a question of fact, and 
as the question offset was determined in favor 
of the appellant by the Judge in Chambers 
we do not think it is right to interfere with 
the decision^ 

We therefore dismiss this appeal, with 
Costs. 
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Appeal from dbcisiok of Master.— Dis- 
puted ITEMS I» CLAIM MADB BT A CRE- 
DITOR OF A BANKRUPT.— Decision main- 
tained. 

ThU is an appeal from the decision of the 
Master who, upon an application qf the 
appellant, a bankrupt, refused to disallow 
three items in the respondent's claim against 
the bankrupt's estate, which items the res* 
pondent had proved and of which he had 
received 20 ojo. 

^ The appellant's plea was that one item was 
* % for goods that had not been delivered, and 

the other two were the result of errors in 

accounts. 

The Court held the aross amount of the fee* 

pendent's daim had been admitted by ap' 

jpellant and by his agent, and that there was 

insufficient evidence to lead the Court to 

reverse the Master's decision. 



CHUTTOO,— Plaintiff 



versus 



MAMOOJEE,— Defendant 






Before 



Bis Honor EugAnb LscLfizxo,— €^«^i^ 

and 

His Honor FRÉniRic Cotstdé Wulus' 

Puisne Judge 



Hon. W. NEWTON.^Coan8el for Fhîsd 
T. Nicolas,— Attorney for the 



O. GuiBERT,— Counsel for TMaàs^. 
E. Ganachaud,— Attorney for the 



Record Number 2S,639 

24<& Decemier 188L 

This is an appeal from the iedm of tk 
acting Master. 

The appellant Ohuttoo is i Bnbiqrt, 
against whose Estate the respcnàeè^^s^ 
and received a 20 op dividend npouaàrâ, 
three items of which the bankrupt bos' &- 

Entes. The Master, after hearing eiitea, 
as refused to disallow these items, aad ft 
are now asked to reverse his decisieiu 

The ground upon which the disaflofaot 
of these items is asked is that one of theate- 
presents the value of goods which nasti 
delivered, though the appellant's brote ni 
subsequent guarantee, signed an ne&mX tot 
them, and that two of them are inoomct m 
fact one representing the eL^^V^tssiadebtei 
to the Respondent in one thooiuÀ t«^ 
more than the actual amount of the àiebt, vii 
the other giving the appellant credit upon s 
counter payment for nearly five knaiidi 
rupees less than he actually paid. 

As regards all three of these items, the 
general answer is that they cover dealing! 
extending over a space of nearly six yeaiif 
that the apross amount of respondent's cUim 
finds its place in the appellant's own scbednli 
in his bankruptcy, and was never S\sf^A 
by the appellant or his agent up to the period 
of the application to the Master in 18â,Mkd 
that, as far as two of the items are conc^ed, 
they are to be explained by sundry prirate 
dealings in the way of loans between spfeU 
lant and respondent, which are not fully set 
forth in the took keeping of either psrty. 
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mrhat we feel in this ease is that we are 
^vrithout sufficient evidence upon which to 
reverse the Master's decision. The assertion 
WLB to the goods not delivered is met with a 
distinct denial^ it is not denied that there 
^were many private dealings between these 
parties» who were once on terms of f^reat 
intimacyf which are not recorded, and the 
bold fact stares us in the face that the gross 
amount of the respondent's claim has been 



admitted by the appellant and by his agentj 
who actually assumed the reponsibility for 
it ; and that it has remained unchallenged 
for years. 

Under these circumstances we are unable 
to see any clearly defined grounds which 
would justify us in interfering with the 
Master's decision. The appeal is dismissed 
with costs. 



Ena of the year 1884. 
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